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OF  THE 


SUPREME  COUllT  OF  NORTH  CAROLINA. 


SEPTEMBER  TERM,  1895. 


CHIBF  JUSTICE  : 

•  WILLIAM  T.  FAIRCLOTH. 

ASSOCIATE   JUSTICES  : 

ALPHONSO  C.  AVERY,  WALTER  CLARK, 

DAVID  M.  FURCHES,  WALTER  A.  MONTGOMERY 


ATTORNEY  OBNBRAL : 

FRANK  I.  OSBORNE, 


SUPREME  COURT  REPORTER: 

ROBERT  T.  GRAY. 


CLERK  OP  THE  SUPREME  COURT  : 

THOMAS  S.  KENAN. 


MARSHAL  AND   LIBRARIAN  OF   THE  SUPREME  COURT 

ROBERT  H.  BRADLEY. 


JUDGES 


OF  THE 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


Geo.  H.  Brown,  Jr., 

1st  Dist. 

J.  D.  McIVER, 

7th  DiRt. 

Henry  R.  Bryan, 

2d     " 

A.  L.  (ioBLE, 

8th     ** 

E.  W.  TiMBKRLAKB, 

3d     ** 

H.  R.  Starbuck. 

9th     *' 

W.  S.  O'B.  Robinson 

,4th    ** 

L.  L.  Greene, 

10th     " 

A.  W.  Graham, 

5th    ** 

W.  A.  Hoke, 

nth    ** 

E.  T.  BOYKIN, 

6th    *' 

W.  L.  Norwood,. 

12th     '• 

soLic: 

ITORS : 

W.  J.  Leary, 

l8t  Diet. 

H.  F.  Seawell, 

7th  Dist. 

W.  E.  Daniel, 

2d     ** 

J.  Q.  HOLTON, 

8th     ** 

C.  M.  Bernard, 

8d     '' 

M.  L.  MoTT, 

9th     " 

E.  W.Pou, 

4th   " 

J.  F.  Spainhour, 

10th     " 

W.  P.  Bynum,  Jr., 

5th    " 

J.  L.  Webb, 

nth    ** 

M.  P.  Richardson, 

6th   " 

George  A.  Jones, 

• 

12th     " 

JUDGES  OF  THE  CRIMINAL  COURTS  : 

Criminal  Circuit  Court  for  Craven,  New  Hanover^  Mecklenburg^ 

Vance,   Warren,  Robeson,  Edgecombe  and 
Halifax  Counties : 

Oliver  P.  Meares. 

Criminal  Circuit  Court  of  Buncombe,  Madison,    Haywood  and 

Henderson  Counties  : 

H.   G.   EWART. 


Criminal  Court  of  Hertford  County : 

R.   B.   WiNBORNE. 


LICENSED  ATTORNEYS. 


SEPTEMBER  TERM,  1895. 


Charles  Lab  an  Abernkthy Carteret  County. 

Gboroe  Gallatin  Anderson Caswell  County. 

Samuel  Francis  Austin Johnston  County. 

Alphonso  Calhoun  Avery,  Jr Burke  County. 

Harrison  John  Barrett Polk  County. 

William  Edmo'nd  Brkbse,  Jr Buncombe  County. 

Robert  Hall  Morrison  Brown Mecklenburg  County. 

William  Douglas  Buie Bladen  County. 

Baylus  Cade Franklin  County. 

Charles  Eben  Childs Lincoln  County. 

James  Washington  Dixon Montpromery  County. 

Oliver  Hart  Dockery,  Jr Richmond  County. 

Alfred  Alfhonse  Dula Caldwell  County. 

Walter  Durham Wake  County. 

Daniel  Thomas  Edwards Durham  County. 

Walter  Columbus  Fkimster Iredell  County. 

Jambs  Robbins  Gaskill Edgecombe  County. 

John  Arthur  Gilmer Guilford  County. 

Walter  James  Gregson Randolph  County. 

Benjamin  George  Green Warren  County. 

Thomas  Lincoln  Green Haywood  County. 

Frederic  Harper New  Hanover  County. 

Moses  Nkwton  Harshaw Caldwell  County. 

Luther  Thompson  Hartsell Cabarrus  County. 

Frank  Bynum  Hendren Wilkes  County. 

Jambs  Norwood  Hill Halifax  County. 

George  Washington  Justice Buncombe  County. 

John  Hosea  Kerr Caswell  County. 

Julius  Louis  Mayerburg Wayne  County. 

Charles  Milton  McCorkle Catawba  County. 

Benjamin  Franklin  McLean Robeson  County. 

James  William  McNeill Wilkes  County. 

Sidney  Graham  Mewborn Greene  County. 

Thomas  Arthur  Morphew ..McDowell  County. 

Warren  Smith  Needham Surry  County. 

Thomas  Nbwland Burke  County. 

Francis  Harmenus  Noble Rowan  County. 

Joseph  Powell  Pippkn Edgecombe  County. 

Edgar  Allan  Foe Burke  County. 

Augustus  Hobson  Price Rowan  County. 

Hknry  G.  Robertson Macon  County. 

Thomas  Scott  Rollins Buncombe  County. 

Joseph  Lacy  Sea  well Wake  County. 

Franklin  McReb  Shannonhouse Mecklenburg  County. 

RuFus  LaFavkttk  Sherrill Caldwell  County. 

William  Ernest  Shuford Buncombe  County. 

Joseph  Reuben  Taylor Wake  County. 

Zenobian  Ilmer  Walser Davidson  County. 

Walter  Lyndell  Watson Wake  County. 

Charles  Eli  Whitney Gaston  County. 

Elias  Bukn  Wilcox Nash  County. 


CALENDAR  OF  COURTS 

TO  BB  HELD  IN 


NORTH  CAROLINA  DURING  THE  SPRING  OF  1896  AND  FALL  OF  1896. 


SUPEEME  COUBT. 


The  Supreme  Court  will  meet  in  the  city  of  Raleigh  on  the  first 
Monday  in  February,  1896,  and  the  last  Monday  in  September, 
1896.  The  examination  of  applicants  for  license  to  practice  law 
takes  place  on  the  first  Monday  of  each  Term  and  at  no  other 
time.  The  Docket  for  the  hearing  of  cases  from  the  First  Judicial 
District  will  be  called  on  the  Tuesday  next  succeeding  the  meeting 
of  the  Court,  and  from  the  other  Districts  on  Tuesday  of  each  suc- 
ceeding week,  in  numerical  order,  until  all  the  Districts  have  been 
called. 


8TJPEBI0B  COUBTS. 

SprinK  Terms  date  from  January  1  to  Jane  90. 
Fall  Terms  date  from  July  1  to  December  31. 

NOTB.— This  calendar  is  adapted  from  that  prepared  by  Messrs.  W.  T.  Smith 
and  A.  B.  Andrews,  Jr.,  attorneys,  Raleigh,  N.  C,  revised  by  F.  H.  Busbee,  Esq. 

The  braclceted  numeral  following  the  date  of  a  Term  indicates  the  number 
of  weeks  during  which  the  Court  may  hold. 


FIB8T  JUDICIAL  DISTBICT. 

Spring  Tbrm.  1896— Judge  Robinson. 
Fall  Term,  1696— Judge  Timberlake. 

Beaufort— if  Feb.  17,  '96  (2) ;  May  25,  m 

(2) :  Nov.  30,  '96  (2). 
Currituck— March  2,   '96  (l);    Sept.   7, 

'96(1). 
Camden— March   9,    ^96  (1);   Sept.   U, 

»gg  (1). 

Pasquotank— March  16,  '98  (1);   Sept. 

21,  '96  (1). 
Perquimans— March  23,   '96  (1);    Sept. 

28,  '96  U). 
Chowan— March  30.  'r6  (1) ;  Oct.  5,  '96  {Ij. 
Gates— April  6,  '96  (1) :  Oct.  12,  '9B  (1). 
Hertford— April  13,  '96  (1) :  Oct.  19,  '96  ( 1). 
Washington— April  20,  '9rt  d) :  tJune  8, 

'96a);Oct,  28.  *96(1). 
Tyrrell— April  27,  'Wi  ( I) :  Nov.  2.  '96  (1), 
Dare— May  4,  'Sfi  (1) ;  Nov.  9,  '96  (1). 
Hvde— Mav  11,  ^96  d) :  Nov.  16,  '96  ^1). 
Pamiico-May  18,  'fiO  (1) :  Nov.  23,  'i<6  (1). 

SECOND  JUDICIAL  DISTBICT. 

Spring  Term,  1896— Judjre  Graham. 
Fall  Tkhm,  18r6— Judge  Robinson. 

Bertie-tFeb.  17,  '96  (1);  April   27,  -96 

(1) :  tSept.  H,  'J«  (1) ;  Nov.  9,  't«  il). 
Craven— ^Fei..  3,  '96  (2);  May  4,  '96(2); 

Nov  JW  '96  (2) 
Halifax-Mai  fli  2,  '96  (2) :  May  25,  '96 

(2);  Nov.  23,  '9H  (1). 
Warren— March  16,  '96  (2) :  Sept.  21,  '96 

(2). 
Northampton— March  30,  '96  (2) ;  ^Aug. 

3, '96(2);  Oct.  28, '96(1). 
Edgecombe— April  13,  '96  (2);  tJune  8, 

'96  (2> ;  October  12,  '96  (2). 

THIBD  JUDICIAL  DISTBICT. 

Spring  Tkrm,  1896— Judge  Boykln. 
Fall  Tkrm,  1816— Judge  Graham. 

Pitt- Jan.  6,  '96  (2);  +March  2,  '96(2); 
March  30,  '96  (2) ;  Sept.  21,  '96  (2) ;  tDec. 

7,  '96  (2). 


Franklin— Jan.  20,  '96  (2) ;  Ajiril  13,  '96 

(2) ;  Oct.  26,  'tttt  (1). 
Wilson— ;Keb.  3,^98  (2);  June  1,  '96(1); 

Nov.  2,  '96  i2) 
Vance— Fet».  17,  '96  (2) ;  May  18,  '96  (2) ; 

Oct.  5,  '96  (2). 
Martin-March  16,  '96  (2) :  J^ept.  7,  '96  (2). 
Nash-Aprll  27,  '96  (2) ;  Nov.  23,  *96  (2). 


FOUBTH  JUDICIAL  DISTBICT. 


Spring  Term,  1898— Judge  Mclver. 
Fall  Tkrm,  1896— Judge  Boykin. 

Wake- 'J an.  6,  '96  (2) ;  +Feb.  24,  "96  (2) ; 

♦March  23,  '^6  (2):  +April  20,  '96(2); 

♦July  1  i,  '96  (2) ;  ♦Sept.  2K,  '96  (2) ;  tOct. 

26,  *WJ  (;*). 
Wayne- Jan.  20,  '96  (2) ;  April  13,  '96  (1) ; 

Sept.  It,  'WU^i) :  Oct.  19,  'W  (1). 
Hainett— Feb.  17,  '96  (1) ;  Sept.  7,  '96  (1) ; 

:Nov.  :{0, '9K(1) 
Johnston- March  9,  T6  (2) ;  Aug.  31,  '96 

(l);Nov.  16, '96(2). 


FIFTH  JUDICIAL  DISTBICT. 

Spring  Tkrm,  1896— Judge  Coble. 
Pall  Term,  1^96— Judge  Mclver. 

Durham— Jan.  13,  '96  (2) ;  tMarch  23,  '96 

(2) ;  ♦May  11.  ".W  (1) ;  ♦Sept.  14,  '96  (1) ; 

tOct   12  '96  (-) 
(Jranville—Jaii!  27,  '9rt  (£) ;  April  20,  '96 

(2) ;  July  27,  '96  (2)  ;  Nov.  ;j;i,  '96  (2). 
Chatham— Feb  10,  '96  (1) ;  May  4,  '96  (1) ; 

Sent  28  '96  (2) 
Guilford— FebT  i7,  '96  (2) ;  Miy  25,  '96  (1) ; 

Aug.  31,  1W  (2) ;  Dec.  14,  '96  02). 
Alamance- Murch  9,  '96  U) ;  May  18,  '96 

(1);  Nov.  16,  '16(1). 
Orange— March  16,  '96  (1) ;  Aug.  10,  '96 

(1);  Nov.  2,  '96(1). 
Caswell— April  6,  '96  (1) ;  Aug.  17,  '96  (1) ; 

Oct.  26.  'f6  U'. 
Person-Apiil  13,  '96  (i) ;  Aug. J54,  '96  (1) ; 

Nov.  23,  '96  (1). 
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SIXTH  JUDICIAL  DI8TBI0T. 

Spring  Term.  1896— Judge  Starbuck. 
Fau.  Tkrm,  1886— Judge  Coble. 

New  Hanover— tJan.  30,  '96  (2) ;  tAprll 

13,  '96  (2) ;  tSept.  28.  *96  (2). 
Sampson— Feb.  8,  '96  (2) ;  April  27,  *96 

a) ;  Oct.  12,  'ge  (2). 

IXnplln— Feb.  17,  "96  a) ;  Aug.  10,  *96  a) ; 

Dec.  7  '96  (1) 
OreenV-Feb.  24,  ^96  (1);  Aug.  17,  '96  0) ; 

Nov.  30, '96(1). 
Pender— March  2,  '96  (1) ;  Sept.  14,  '96  (2). 
Carteret— March  16, '96  (1);  Oct.  28,  n» 

(1>. 
Jones— March  23,  '96  (i);  Nov.  2,  '96  (1). 
Onslow— March  80,  '96  (1) ;  Nov.  9,  '96 

a). 

Lenoir— May  4,  '96  (2);  Nov.  16,  '96  (2). 
8EVEHTH  JUDICIAL  DISTBICT. 

Spring  Term,  1896— Judge  Green. 
Fall  Tbrm,  1896 -Judge  Starbuck. 

Anson— ♦Jan.  6,  '96  (1) :  tAprll  27,  '96  (1) ; 

♦Sept.  7,  '96  (1) :  tNov.  90,  '96  (1). 
CumberlAnd— ♦Jan.  20,  '96  (1) ;  April  20, 

'96  (1) :  tMay  11,  '96  (1) ;  ♦July  27,  "96  (1); 

tNov.  16, '96(2). 
Bobeson— Jan.  37,  '96  (2);  May  18,  '96  (1) ; 

+Au<?.  3,  '%,  (2);  Oct.  5,  '96  (2). 
Richmond— ♦Feb.  10,  '96  (1):  tFeb.  17, 

'98  (1) :  t April  13,  '96  (1^:  June  1.  '96  (1) ; 

♦Sept.  21,  '96  ( 1 );  +Sept.  28,  '96  (1) :  tNov.   i 

2, '96(1);  Dec.  7, '96  tl).  I 

Columbus— Feb.  24,  '96  (1)  ;  July  20,  '96  j 

(1);  Nov.  9, '96(1).  j 

Moore— tJan.  13  '96  d);  ♦March  2,  '96  . 

(1) ;  tM'irch  9.  ^96  (1);  *Auk.  17,  86  (1) :   i 

tAug.  24,  '96  (2) :  ♦Dec.  14,  '96  tH. 
Bladen— March  16,  '96  (2) ;  Oct.  26,  '96  (1).  i 
Brunswick— April  6,  '96  (1) :  Sept.  14,  '96 

(1).  ' 

EIGHTH  JUDICIAL  DISTBICT. 

Spring  Term,  1896— Judge  Hoke. 
Fall  Tkrm,  1896— Judge  Green. 

Cabarrus— Jan.  20,  '96(2);  Jul v 27, '96  (2). 
Iredell— Feb.  3,  '96  ci):  Mav  18,  •96  (2) ; 

xVug.  10,  '16  (2) ;  Nov.  9.  '96  (1 ). 
Bowan— Feb.  17,  '«J  (2) ;  Mav  11,  '(«  (1) : 

Aug.  24,  '96  (2)  ;  Nov.  23.  '96  (2). 
Davld»ou— March2.  '96  (2):  Sei)t.  7,  '96  (2). 
Bandolph— Mnrch  16,  '96(2);  July  13,  'i« 

(2);  Nov  16, '96  d). 
MontgomeiT- March  30,  '96  (1) ;  Oct.  5, 

'96(2). 
Yad kin-May  4,  'P6  (1) ;  Oct.  26,  '96  (2). 

NINTH  JUDICIAL  DISTRICT. 

Spring  Term,  1896--Judife  Norwood. 
Fall  Tbrm,  1896— Judge  Hoke. 

Alexander- Jan.  20, '96  ( 1):  July  27,  '96  ( 1). 


Bocklngtaam— Jan.  27,  ^  (2) ;  Aug.  8, 

^96  (1);  Nov.  9,  '96  (2). 
Forsyth-Feb.  17,  '96  (2) ;  May  11,  W  (2) ; 

Aug.  10,  '96  (2) :  Dec.  7,  '96  (2). 
Wilkes-March  2,  '96  (2) ;  Sept.  7,  '96  (2). 
Alleghany- March  80,  '96  (1) ;  Sept.  2t 

'96,  (1). 
Davie- April  6,  '96  (2);  Sept.  28,  '96  (2). 
Stokes— April  20,  '96(2);  Oct.  26,  '96  (2). 
Surry— March  16,  '96  (2);  Oct.  12,  '96  (2). 

TENTH  JUDICIAL  DISTBICT. 

Spring  Term,  1896— Judge  Brown. 
Fall  Term,  1896— Judge  Norwood. 

Catawba— Feb.  17,  '96  (2);  Aug.  3,  '96  (2). 
McDoweU— March,  2,  '96  (2) ;  Aug.  17,'  96 

(2). 
Burke-March  16,  '96  (2);  Au«.  31,  '96  (2). 
Caldwell— March  30,  '96  (2) ;  Sept.   14, 

'96  (2). 
Ashe— April  13,  '96  (2);  Sept.  28,  '96  (2). 
Watauga— April  27,  '96  (1) ;  Oct.  K,  '96 

(1). 
Mitchell— May  4,  '98  (2);  Oct.  19. '96  (2). 
Yancey— May  18, '96  (D;  Nov.  2,  '96(2). 

ELEVENTH  JUDICIAL  DISTBICT. 

Spring  Term,  1896 -Judge  Bryan. 
Fall  Term,  1896— Judge  Brown. 

Union-Man.  27,  '96  (I);  +Feb.  3,  '96  (2) ; 

♦Aug.  24,  '96  (1);  +Aui?.  31.  'J«  (1). 
Stanly— March  2,  '96  (2i;  Sept.  7,  '96  (2.) 
Mecklenhurg-tJan.  20,  '96(1):  tMarch 

16,  '96  (2);  tJune  1,  '96  (1) ;  tOct.  6,  '96  (2). 
Gaston  -Keb.  17,  '96  (1) ;  tF.b.  24,  ^96  (1); 

Sept.  21,  '96  (2). 
Lincoln-March  30,  'r6  (2>:  Oct.  19,  '96(1). 
Cleveland  -April  13,'96(2>:  Oot.aJ,  '96(2). 
Rutherford  -April  27,  '96  (2);   Nov.  9, 

'96  (2). 
Polk- May  11,  '98  (1);  Nov.  24,  '9(i  (1). 
Henderson  -tMay  18,  *J)6(2);  tNov.  30, 

'96  (2). 

TWELFTH  JUDICIAL  DISTBICT. 

Spring  Term,  1896  Judge  Tlraberlake. 
Fall  Term,  18.^5— .ludge  Bryan. 

Madison-+Feb.  24,  '96  (2) :  tAug.  3,  '98 

(2). 
llun'coinbe— +March  9,  '96  (3);  +Aug.  17, 

'96  Ci);  +Dec.  7,  '96  (2). 
Transv.vanla— March  30,  '96  (1);  Sept. 

Hay  wood— tAprll  6,  '96  (2) ;  tSept.    14, 

'WJ  (2J. 
JackBon— April  20,  '96  (2) ;  Sept.  28,  '98 

(1). 
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SEPTEMBER  TERM,  1393. 


JACOB  WOOL  V.  TOWN  OF  EDENTON. 

JRiparian  Owner  of  Land  in  Incarporated  Town — Duty 
of  Town  Authorities — Location  of  Deep   Water  Line — 
Estojppel — Practice —  Trial. 


1.  Where,  in  the  trial  of  an  action,  after  the  defendant,  upon 

whom  the  harden  rested,  had  introduced  his  testimony,  the 
Court  in  effect  declared  that  the  plaintiff  could  not  in  any 
event  recover,  it  was  proper  for  the  latter  to  submit  to  a 
non-suit  and  appeal,  and  his  failure  to  introduce  testimony 
cannot  operate  to  his  disadvantage. 

2.  Tlie  general  rule  is  that  there  can  be  no  waiver  of  one's  rights 

in  property  where  there  is  no  estoppel  or  no  valuable  con- 
sideration received. 

3.  It  is  the  duty  of  the  authorities  of  an  incorporated  town,  under 

the  Acts  of  1898  amendatory  of  Sec.  2751  of  The  Code^  upon  the 
application  of  a  riparian  owner,  to  regulate  the  line  on  deep 
water  to  which  i/vharfs  may  be  built ;  and  the  fact  that  such 
authorities,  upon  application  of  W,  undertook  in  1888  to 
make  a  location  of  the  deep  water  to  which  entry  might  be 
made  and  that  thereupon  W  made  an  entry  and  obtained  a 
grant  conformably  to  such  location  of  the  line  of  deep  water, 
does  not  estop  him  from  having  a  new  location  made  upon  the 
allegation  that  the  former  location  of  the  line  was  erro- 
neous. 

• 
Action,  for  mandamus,  tried  before  BoyTcin^  «/.,  and  a 

jury,  at  Spring  Term,  1895,  of  Chowan  Superior  Court. 
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Upon  an  intimation  by  his  Honor  during  the  trial  that  the 
action  could  not  be  maintained,  the  plaintiflf  submitted  to 
a  non-suit  and  appealed.  The  facts  are  fully  stated  in  the 
opinion  of  Associate  Justice  Montgomeey. 

Messrs.  Shepherd  cfe  Bushee^  for  plaintiff  (appellant). 
Mr,  W.  M.  Bond^  for  defendant. 

Montgomery,  J.:  Since  the  passage  in  1893  of  the  two 
amendatory  Acts  of  Section  2751  of  The  Code^  it  is  the 
duty  of  the  authorities  of  an  incorporated  town  situated 
on  navigable  waters,  upon  the  application  of  the  riparian 
owner  of  the  land  adjacent  to  those  covered  by  water,  "to 
regulate  the  line  on  deep  water  to  which  wharfs  may  be 
built,"  just  as  it  was  their  duty  to  regulate  the  line  on  deep 
water  to  which  entries  might  be  made  before  the  passage 
of  the  amendatory  Acts.  The  plaintiff  made  an  application 
in  1893  to  the  Board  of  Councilmen  of  Edenton  to  have 
the  deep  water  line  fixed  on  his  lands  covered  by  the 
water  of  Edenton  Bay  adjacent  to  his  high  land,  which 
application  this  Court  decided  w^as  sufficient  in  substance, 
in  Wool  V.  Edenton^  115  N.  C,  10.  The  defendants  refused 
to  act  on  the  petition  and  in  consequence  of  that  refusal 
the  plaintiff  commenced  this  action,  on  the  18th  of  March, 
1893.  In  his  complaint  he  alleges  that  he  is  the  owner  and 
in  the  possession  of  a  certain  lot  of  high  land  in  the  town 
of  Edenton  just  in  rear  of  lands  covered  by  the  waters  of 
Edenton  Bay,  and  that  as  such  riparian  proprietor  he  has 
the  right  to  have  the  defendants  locate  the  line  on  deep 
water  to  which  he  may  make  entry  for  the  purposes  recog- 
nized by  law  ;  that  the  Board  of  Councilmen  did,  in  March, 
1888,  undertake  to  locate  the  line  of  deep  water  in  front 
of  tfie  property  of  plaintiff,  but  that  in  fact  the  line  so 
located  does  not  extend  to  the  deep  water  of  Edenton  Bay, 
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nor  does  it  regulate  the  deep  water  line  as  required  by  law, 
and  if  plaintiff  be  precluded  from  going  further  than  the 
line  so  attempted  to  be  fixed  he  will  not  be  able  to  enjoy 
the  use  of  his  riparian  rights;  that  plaintiff  has  demanded 
of  defendants  to  extend  and  regulate  the  line  to  the  deep 
water  of  the  bay,  but  that  they  have  refused  to  take  any 
action  in  the  matter.  Whereupon  plaintiff  prays  that 
defendants  may  be  compelled  to  locate  the  deep  water  line 
at  the  deep  water  in  front  of  his  said  property,  &c. 

The  defendants  demurred  to  the  complaint  and  assigned 
the  following  as  grounds  therefor  :  1.  It  appears  from  com- 
plaint that  the  Councilmen  did,  in  March,  1888,  fix  the 
line  to  which  plaintiff  might  enter,  and  it  does  not  appear 
that  plaintiff  made  any  objection  thereto,  but  acquiesced 
in  the  same  until  this  suit  was  brought.  2.  It  appears  that 
the  Board  has  regulated  the  line  to  which  he  might  enter, 
and  there  is  no  allegation  of  fraud  or  collusion.  3.  For 
that  in  law  these  defendants  are  the  judges  in  regulating 
said  line,  and  it  appears  they  have  regulated  the  same,  and 
their  discretion  cannot  be  controlled  by  the  Court. 

The  demurrer  was  overruled  by  his  Honor  and  this 
Court  sustained  the  ruling — 113  N.  C,  33.  The  defend- 
ants then  filed  an  answer  to  the  complaint,  in  which  they 
admit  plaintiff's  ownership  and  possession  of  the  land  and 
that  he  had  made  a  demand  on  them  to  locate  the  deep 
water  line.  They  aver  however,  that  they  had  already 
fixed  the  deep  water  line  truly,  and  in  fact,  in  1888,  upon 
the  application  of  the  plaintiff,  and  that  if  he  be  allowed 
to  build  a  wharf  further  out  than  the  line  which  they  had 
already  located,  navigation  would  be  obstructed ;  that  in 
1891  the  plaintiff  obtained  a  gr'ant  from  the  State  to  the 
land  in  front  of  his  covered  by  the  water  up  to  the  line 
located  by  them  in  1888;  they  further  aver  "that  defend- 
ants are  advised  that  the  Councilmen  are  in  law  the  judges 
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as  to  how  and  where  the  line  on  deep  water  shall  be  regu- 
lated for  entries  to  be  made :  and  as  it  appears  they  have 
exercised  their  discretion  after  fall  investigation  of  the 
matter,  having  heard  evidence,  <!lrc.,  prior  to  fixing  the  line, 
they  respectfully  submit  that  they  cannot  be  compelled 
to  change  their  views  or  to  undo  what  was  done  in  March, 
1888,  by  their  predecessors,  and  done  as  they  allege  properly 
and  according  to  law;"  and  that  plaintiff,  ^'By  making  his 
said  entry,  after  the  line  was  fixed  in  1888,  and  procuring 
his  grant  and  not  having  begun  any  action  to  have  said  line 
changed  in  any  way  until  March,  1893,  has  waived  any 
right  to  object  to  said  line,  if  he  ever  had  any  cause  of 
complaint." 

The  defendants  also  plead  the  statute  of  limitations  in 
the  following  words :  "That  if  any  mistake  (in  the  loca- 
tion of  the  deep  water  line  in  1888)  was  made,  the  cause  of 
action  to  correct  same  arose  more  than  three  years  before 
this  suit  was  begun  ;  and  to  said  action  defendants  plead 
the  statute  of  limitations."  Upon  the  complaint  and  answer 
having  been  read,  his  Honor  below  expressed  the  opinion 
that  the  plaintiff  was  not  entitled  to  the  relief  which  he 
sought :  Whereupon,  the  plaintiff  submitted  to  a  non-suit 
and  appealed.  The  judgment  of  a  non-suit  was  set  aside 
by  this  Court,  and  a  new  trial  ordered — 115  N.  C,  10.  At 
the  Spring  Term,  1895,  of  the  Superior  Court  of  Chowan 
County,  a  jury  was  erapanneled  and  the  following  issues 
were  submitted : 

"1.  Did  Councilmen  regulate  line  on  deep  water,  to  which 
plaintiff  might  enter  in  1888  ? 

"2.  Did  plaintiff  make  entry  and  procure  a  grant  after 
1888? 

"8.  Would  a  wharf,  built  as  plaintiff  proposes,  be  within 
30  feet  of  a  pier  or  wharf  in  use  ? 
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"4.  Would  a  wharf,  built  as  plaintiiF  proposes,  obstruct 
navigation  ? 

"5.  Is  plaintiff's  action  barred  by  statute  of  limitations  ? 

"6.  Has  plaintiff  waived  any  right  hfe  had  by  accepting 
what  councilmen  did  in  18881" 

The  defendants  assumed  the  burden  and  introduced  the 
following  testimony:  1.  The  record  of  Councilmen  of 
Edenton,  showing  that  in  March,  1888,  defendants,  at 
request  of  plaintiff,  regulated  and  fixed  line  of  deep  water, 
to  which  plaintiff  might  enter  land  in  front  of  his  said 
high  land.  2.  The  entry  book,  showing  entry  made  of 
land  covered  by  water  in  front  of  said  lot  of  high  land  by 
plaintiff  on  April  7,  1890.  3.  Grant  from  State  issued  to 
plaintiff,  covering  land  entered  by  him  in  front  of  his  said 
land,  dated  May  19,  1891. 

After  the  introduction  of  this  testimony  his  Honor  asked 
if  plaintiff  admitted  that  defendants  had  regulated  line  of 
entry  and  that  thereafter  plaintiff  had  made  entry  and  pro- 
cured a  grant  as  contended  by  the  defendants.  In  answer 
to  the  question  the  plaintiff  made  the  admissions  recited  in 
the  judgment  Whereupon  the  court  was  of  the  opinion 
that  the  action  could  not  be  maintained.  The  plaintiff 
then  took  a  non-suit  and  appealed.  The  judgment  of  the 
court  below  is  in  the  following  words:  "This  cause  com- 
ing on  to  be  heard,  all  parties  being  before  the  court,  and 
the  plaintiff  having  admitted  in  open  court  that  he  applied 
to  defendants  in  March,  1888,  to  regulate  the  line,  to  which 
plaintiff  might  enter  water  in  front  of  his  lot  on  Blount 
Street  described  in  complaint,  and  that  defendants  did  fix 
a  line  of  entry,  and  that  plaintiff  thereafter  did  procure  a 
grant  from  the  State,  based  on  such  entry,  and  plaintiff 
having  failed  to  offer  any  evidence,  on  intimation  of  the 
court  that  plaintiff  cannot  recover,  the  plaintiff  submitted 
to  a  non-suit.     It  is  adjudged  that  defendant  Councilmen 
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of  Eden  ton  recover  of  plaintiff  J.  Wool  and  M.  H.  Dixon, 
Bnrety,  the  costs  of  this  action  to  be  taxed  by  the  clerk  of 
this  court." 

The  foundation  of  the  judgment  rests  upon  two  consider- 
ations, (1)  the  admission  of  the  plaintiff  that  the  defend- 
ants had  fixed  a  line  and  that  plaintiff  thereafter  had  pro- 
cnred  a  grant  from  the  State  based  on  such  entry ;  (2)  the 
failure  of  the  plaintiff  to  offer  any  evidence.  As»  to  the 
failure  of  the  plaintiff  to  offer  evidence,  it  is  enough  to  say 
that  such  a  course  was  to  be  expected,  for  the  court  had 
declared,  in  effect,  after  the  defendant  had  introduced  his 
testimony  and  the  plaintiff  had  made  the  admissions  .set 
out  in  the  judgment  in  answer  to  a  question  from  his 
Honor,  that  the  plaintiff  could  not  in  any  event  recover 
and  was  bound  by  his  entry  and  grant  from  the  State,  and 
could  not  be  heard  to  dispute  the  correctness  of  the  line 
fixed  by  the  defendants  in  1888.  The  plaintiff  was  not 
bound  to  do  a  vain  thing. 

We  come  now  to  consider  the  effect  of  the  admission 
made  by  the  plaintiff,  that  the  defendants  had  fixed  a  line 
of  entry  and  that  he  (the  plaintiff)  had  procured  a  grant 
from  the  State  based  on  such  entry. 

We  are  of  the  opinion  that  the  plaintiff,  by  such  admis- 
sion, did  not  waive  his  right  to  have  the  defendants  locate 
the  line  a  second  time  if,  in  fact,  the  line  which  they  had 
already  laid  (»ff  was  not  the  true  line — on  deep  water ;  and 
whether  or  not  the  line  as  fixed  was  upon  deep  water  was 
the  main  issue  raised  by  the  pleadings.  The  right  of  the 
plaintift*is  to  have  the  line  run  to  deep  water^  for  his  per- 
sonal gain,  aad  in  that  right  the  public  is  also  intereted. 
The  general  rule  is  that  there  can  be  no  waiver  of  one's 
rights  in  property  where  there  is  no  estoppel  or  no- valuable 
consideration  received.     If  the  defendants,  who  were  simply 

ft 

the   State's  Agents   to   fix   the   line   on   deep   water,   had 
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arbitrarily  fixed  it  beyond  the  deep  water  line  so  as  to 
obstruct  navigation,  the  State  would  not  be  estopped,  in  a 
proper  proceeding,  from  going  into  the  truth  of  the  matter 
and  h'aving  the  line  relocated  upon  its  proper  frontage,  and 
thereby  remove.the  obstruction  to  navigation  ;  and  it  does 
seem  that  the  plaintiff,  having,  outside  of  any  right  con- 
ferred by  section  2751  of  The  Code^  a  qualified  property  in 
the  lands  covered  by  water  in  front  of  his  high  land  up  to 
the  deep  water  line,  ought  not  to  be  estopped  from  having  his 
rights  of  property  fixed  up  to  the  deep  water  line  in  cases 
where  the  State's  Agents  have  already  fixed  a  line  which 
is  not  the  true  one.  In  this  case  no  valuable  consideration 
was  received  by  the  plaintiff*,  and  no  release  of  any  sort 
was  made  by  him  of  his  interest  in  the  lands.  Estoppels 
are  not  favored,  and  especially  are  they  discouraged  in 
cases  where  they  would  occasion  injury  to  the  public  in 
addition  to  individual  loss  and  damage.  The  town  author- 
ities will  not  be  permitted  to  arbitrarily  locate  an  imagi- 
nary deep  water  line  away  from  the  navigated  part  of  the 
bay  and  without  making  the  water  navigable  up  to  that 
line,  and  thus  deprive  riparian  owners  of  the  right  to  build 
wharves  to  it  that  they  may  avail  themselves  of  the  advant- 
ages of  the  navigable  waters.  And  this  is  just  what  the 
complaint  alleges  and  the  answer  denies.  If  such  were  the 
law- a  great  deal  of  the  business  and  much  of  the  property 
of  Edenton  would  be  at  the  uncontrolled  will  of  the  tempor- 
ary local  authorities.  There  is  error.  The  judgment  of 
non-suit  must  be  set  aside  and  a  new  trial  ordered. 

New  Trial. 


L 
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W.  W.  MIDGETT  v.  JOHN  D.  MIDGETT  et  al. 

Devise-^  Tenancy  in  Common, 

1.  Where  a  will  devising  lands  to  several  persons,  locates  the  lands 

by  name,  or  by  metes  and  bounds,  so  that  each  party  knows 
his  lands  or  where  they  are  located,  with  such  certainty 
that  a  surveyor  can  locate  them  without  extrinsic  aid,  the 
devisees  hold  in  severalty  and  not  in  common. 

2.  A  direction  in  a  will  that  lands  devised  to  four  persons^shall  be 

devided  into  four  parts,  "share  and  share  alike,"  constitutes 
the  devisees  tenants  in  common. 

8.  Where  a  testator  devised  to  each  of  four  sons  a  fourth  part  of  a 
tract  of  land;  that  given  to  the  first,  to  begin  in  the  west 
line  of  a  neighbor  C,  that  given  to  the  second  to  begin  in 
the  west  line  of  the  first  named  son,  and  so  on,  each  suc- 
ceeding part  to  begin  in  the  western  line  of  the  part  next 
before  given,  and  the  shares  were  not  otherwise  located  or 
designated,  and  the  will  further  provided  that  the  upland 
belonging  to  the  whole  tract  should  be  examined  by  "good 
and  punctual  men,''  and  be  equally  divided  into  four  parts, 
share  and  share  alike,  by  running  straight  lines  across  the 
land;  Held,  that  the  devise  was  to  the  sons  as  tenants  in 
common,  and  the  land  should  be  divided  equally  as  to  value 
and  not  as  to  quantity,  preserving  the  order  of  location 
directed  in  the  will ;  the  first  son's  part  to  be  next  to  neigh- 
bor C,  the  second  son's  part  to  be  next  to  the  first  son's,  and 
so  on.  In  case  of  such  a  devise,  the  tenancy  being  in  com- 
mon, a  proceeding  for  partition  was  properly  brought  by  one 
desiring  to  hold  in  severalty  and  an  order  dissmissing  it  was 
erroneous. 

ft 

Proceeding  for  partition  of  land,  brought  by  the  plain- 
tiff before  the  Clerk  of  the  Superior  Court  of  Dare,  and 
heard  on  demurrer  ore  tenus^  and,  on  motion  to  dismiss 
for  want  of  jurisdiction,  before  Mclver^  ./.,  at  Fall  Term, 
1894,  of  said  court. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Furores. 

Messrs,  MacRae  it  Day,,  for  plaintiff  (appellant). 
No  counsel,  contra. 


I 
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FuRCHES,  J.  :  Edward  Mann  died  leaving  a  last  will  and 
testament  devising  Kis  lands  to  his  four  sons  as  follows  : 

"2.  I  give  and  bequeath  unto  my  son  Spencer  D.  Mann, 
one-fourth  part  of  all  the  lands  I  possess,beginning  at  Joseph 
Caroon's  N.  W.  line,  running  N^.  W.  by  a  straight  line 
across  the  land,  with  all  appertaining  to  it. 

*'3.  I  give  and  betjueath  to  my  son  Samuel  E.  Mann, 
one-fouKth  part  of  all  the  lands  I  own,  beginning  at  Spencer 

D.  Mann's  N.  W.  line,  running  N.  W.,  with  all  appertain- 
ing to  it. 

"4.  I  give  and  bequeath  unto  my  son  Thos.  R.  Mann, 
one-fourth  part  of  all  the  lands  I  own,  beginning  at  Samuel 

E.  Mann's  N.  W.  line,  running  N.  W.,  with  all  appertain- 
ing to  it. 

"5.  I  give  and  bequeath  to  my  son  W.  K.  Mann,  one- 
fourth  part  of  all  the  land  I  own,  beginning  at  Thos.  R. 
Mann's  N.  W.  line,  running  N.  W.,  with  all  appertaining 
to  it. 

"The  amount  of  land  and  marsh  agreeable  to  estimation 
is  six- hundred  and* seventy  acres.  I  request  that  the  upland 
be  examined  by  good  punctual  men  and  as  far  N.  W.  as 
considered  to  be  fit  for  cultivation.  I  want  to  begin  at  Joseph 
Caroon's  N.  W.  line  and  be  equally  divided  unto  four 
parts,  share  and  share  alike,  by  running  straight  lines  across 
the  land  from  the  water  to  the  back  lines.  The  N.  W.  of 
privilege  land  and  marsh,  I  wish  to  be  equal  to  each  brother 
for  range." 

The  plaintiff  and  defendants  are  the  devisess  and  assignees 
of  devisees  named  in  the  will.  The  plaintiff,  wishing  to 
hold  his  part  of  the  land  in  severalty,  brings  this  special 
proceeding  in  the  Superior  Court  of  Dare  county  (the  land 
lying  in  that  county)  alleges  a  tenancy  in  common,  and 
asks  for  partition.  Defendants  answered.  But  at  the 
trial  term    they   demurred  07*e  tenus  and  alleged  that  by 
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the  terms  of  the  will  they  held  their  laads  in  severalty, 
and  not  as  tenants  in  common.  And  the  Qourt  being  of 
opinion  with  defendants,  dismissed  the  proceeding  and 
plaintiff  excepted  and  appealed.  In  this  riiling  and  judg- 
ment there  is  error. 

The  general  rule  soems  to  be  that  when^he  will  locates  the 
lands  devised  by  name  or  by  metes  and  'bounds  so  that  each 
party  knows  his  land  ;  or  when  they  are  located  with  such 
certainty  that  a  surveyor  can  take  the  will  and  locate  them 
without  other  aid,  then  the  devisees  would  hold  in  sever- 
alty and  not  as  tenants  in  common.  In  this  case,  did  the 
parties  know  where  their  metes  and  bounds  were,  or  could 
a  surveyor  take  the  will  and  locate  the  differe'nt  lots  ?  We 
think  not.  The  upland  is  to  be  examined  by  good  ''punc- 
tual men"  as  far  north-west  as  considered  to  be  fit  for  cul- 
tivation. Why  have  it  examined  by  these  good  men,  if  it 
is  to  be  divided  according  to  quantity,  without  regard  to 
value?  The  division  is  to  be  equal.  But  equal  in  value 
as  'we  think.  This  provision  of  the  will  requiring  the 
land  to  be  examined  by  good  men  is  ineo^isistent  with'  the 
idea  that  quantity  alone  was  to  be  considered  in  making 
the  division. 

Besides  this,  the  lands  are  to  be  divided  into  four  parts 
"share  and  share  alike".  This  provision  itself,  ex  vi  ter- 
mi7ii  used  in  a  will,  constitutes  the  devisees  tenants  in 
common.  Watts  v.  Clardy^  2  Fla.,  387  ;  Holdhrooh  v.  Fen- 
ney^  4  Mass.,  567  ;  Nye  v.  Drake^  \)  Pick  ,  87. 

We  are  thereforeof  the  opinion  that  plaintiff  and  defend- 
ants are  tenants  in  common,  and  that  the  ruling  of  the 
court  and  the  judg  uent  appealed  from  are  erroneous. 
The  proceeding  should  be  restored  to  the  docket  and 
proceeded  with  according  to  the  law  in  cases  for  par- 
tition among  tenants  in  common,  and  it  is  so  ordered.  But 
the  terms  of  the  will  should  be  observed  as  to  the  order  of 
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locating  the  shares  of  the  different  devisees.  Spencer 
Mann's  being  next  Joseph  Caroon's  N.  W.  line,  and  so  on, 
as  provided  in  the  will. 

Error.. 


CLARK  BROTHERS  v.  DAVID  HILL,  Jr. 

Conditional  Sale — Lease — Registration — Fixtures, 

1.  A  contract  for  the  **lea8e"  of  personal  property,  upon  pay- 

ments of  rent,  the  property  to  belong  to  the  lessee  upon  the 
last  payment  of  rent,  is  in  effect  a  conditional  sale  and 
unless  registered  its  stipulation  for  the  retention  of  title  by 
the  vendors  Is  invalid  as  to  third  parties. 

2.  A  "steam-feed"  attached  by  iron  bolts  to  the  sills  of  a  mill 

resting  on  piling,  driven  into  the  ground  becomes  by  such 
mode  of  attachment  a  "fixture"  lis  between  mortgagor  and 
mortgagee  of  the  land  up^n  which  the  mill  is  situate. 

• 

Action  of  claim  and  delivery,  tried  before  Boyhin^  cA, 
and  a  jury,  at  February  Term,  1895,  of  Beaufokt  Superior 
Court.  The  plaintiff  sought  to  recover  possession  of  a 
"Steam  Feed"  machine  which  they  had  shipped  to  B.  F. 
Moss,  under  whom  the  defendant  claimed,  upon  conditions 
stated  in  a  letter  which  they  wrote  to  Moss  at  the  time  of 
shipment,  the  material  part  of  which  letter  was  as  follows  : 
"In  sending  out  our  Feeds  in  this  way,  we  have  the  parties 
give  us  their  notes,  payable  according  to  the  terms  of  the 
lease  as  rental  on  the  same,  and  wlieii  the  notes  are  paid 
we  give  them  tittle  to  the  machinery  and  a  contract  to 
refund  or  give  back  the  notes  if  the  machinery  does  not 
prove  satisfactory,  perfectly,  and  do  all  we  claim  for  it  in 
our  circular.  We  will  ship  the  Feed  on  these  terms  at 
once,  and  we  know  that  you  will  be  pleased  with  it,"  etc. 
On  the  trial  it  appeared  that  the  "Steam  Feed"  was 
attached  to  the  sills  of  a  saw  mill  by  iron  bolts,  the  sills 
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resting  on  piling  driven  in  the  ground.  The  land  on  which 
the  saw  mill  was  built  belonged  to  B.  F.  Moss,  subject  to 
a  mortgage  which  was  subsequently  foreclosed.  The 
defendant  claimed  under  the  purchaser  at  the  foreclosure 
sale  and  was  in  possession  of  the  land  and  the  ^'Steam 
Feed"  (attached  to  the  mill  as  stated)  when  suit  was 
brought  for  the  recovery  of  the  machine. 

Under  instructions  from  his  Honor  that,  upon  all  the 
evidence,  the  plaintiffs  were  entitled  to  recover,  the  jury 
so  found,  and  from  the  judgment  on  the  verdict  the  defen- 
dant appealed,  assigning  as  error  that  his  Honor  erred  in 
giving  the  said  instruction  instead  of  the  instruction  prayed 
for  by  defendant  that,  upon  all  the  evidence,  the  plaintiffs 
were  not  entitled  to  recover. 

Mr,  Chas.  F.   Warren^  for  plaintiffs. 

Mr,  John  H,  Small^  for  defendant  (appellant). 

Clark,  J.  :  The  plaintiffs  earnestly  contend  that  the 
terms  of  the  contract  were  those  set  forth  in  their  reply  to 
Moss,  when  the  "steam-feed"  was  shipped,  i.  e.  a  lease  upon 
payments  of  rent,  as  stated,  and  on  the  last  payment  of 
rent  the  property  to  belong  to  Moss,  in  the  meantime  the 
title  to  be  retained  by  the  vendor.  Conceding  this  to  be 
correct,  such  contract  was  in  effect  a  conditional  sale. 
Calling  it  a  "lease"  did  not  make  it  one,  when  its  terms 
showed  it  was  not.  This  was  held  in  Puffer  v.  Lucas ^  112 
N.  C,  377,  which  has  been  since  cited  and  approved  in 
Crinhley  v.  Egerton^  113  N.  C,  444  ;  Barrington  v.  Sicinner^ 
at  this  term.  This  agreement  not  being  registered,  the  stipu- 
lation f«»r  retention  of  the  title  by  the  vendors  was  invalid  as 
to  third  parties,  {Code^  Sec.  1275.)  The  property  in  dispute, 
by  the  mode  of  its  attachment,  became  a  "fixture"  as 
between  Moss  and  this  defendant's  assignor,   they  being 
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mortgagor  and  mortgagee  {Home  v.  Smithy  105  N.  C, 
322;  Overman  v.  SasseVj  107  N.  C,  432,)  and  enured  to 
the  benefit  of  the  mortgagee.  Foote  v.  Gooch^  96  N.  C, 
265. 

The  court  should  have  instructed  the  jury,  as  prayed 
by  the  defendant,  that  upon  all  the  evidence  the  plaintiffs 
were  not  entitled  to  recover. 

Error. 


RODMAN  V.  CALLOWAY. 


Practice — Fragmentary  Appeal — Judgment  for  Costs. 

Where  in  an  action  in  which  each  party  claimed  title  to  land  and 
the  plaintiff  recovered  a  part  thereof  and  the  issue  as  to  dam- 
ages on  a  part  of  the  land  was  not  answered  by  the  jury  but 
was  left  opon  to  be  subsequently  decided,  and  the  exceptions 
to  the  evdience  were  waived  in  this  Court,  the  appeal  is 
fragmentary  and  the  judgment  below  as  to  the  division  of 
costs  will  not  be  disturbed ■ 

Civil  action,  to  recover  land,  tried  before  Boyhin^  «/., 
and  a  jury,  at  February  Term,  1895,  of  Beaufort  Supe- 
rior court,  on  the  usual  issues.  There  were  various  excep- 
tions to  the  admission  and  rejection  of  evidence.  The 
jury  rendered  a  verdict  that  the  plaintiffs  were  owners  of 
the  land  excepting  twenty-nine  acres.  The  answer  of  the 
issue  as  to  the  title  of  two-fifteenths  of  the  twentv-nine 
acres  having  been,  by  consent,  reserved  as  a  question  of 
law  to  be  decided  by  the  Court,  his  Honor  gave  judgment 
that  the  plaintiff  was  entitled  to  recover  possession  thereof 
but  declined  to  give  judgment  for  damages  for  its  occupa- 
tion and  told  the  plaintiffs  that  he  would  give  them  anew 
trial  upon  all  the  issues  if  desired.  This  the  plaintiffs 
declined  to  ask  but  requested  the  Court  to  make  an  order 
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by  which,  if  the  defendant  should  file  ,a  petition  for  bet- 
terments under  the  statute,  the  question  of  damages  could 
be  passed  on.  Therupon,  his  Honor  made  the  following 
order:  "In  this  cause  the  jury  having  failed  to  answer  the 
question  of  damages  for  the  occupation  of  two-fifteenths 
part  of  the  land  under  fence,  twenty-nine  acres,  it  is 
ordered,  adjudged  and  decided  that  the  said  matter  is  left 
open  to  be  hereafter  decided,  if  any  petition  for  better- 
ments on  said  land  shall  be  filed."  Judgment  for  costs 
was  rendered  against  the  defendant  who  excepted  thereto 
as  well  as  to  the  order  above  recited  and  appealed. 

JUesssrs.  John  If.  Sfnall  and  W,  B.  JRodrrKujfi^  for  plain- 
tiff^s. 

Mr.  S.  T,  Beckwith^  for  defendant  (appellant). 

Faircloth,  C.  J.:  The  exceptions  to  the  evidence  were 
waived  in  this  Court  and  the  argument  was  made  mainly 
on  the  division  of  the  costs.  Each  party  claimed  title  to, 
and  the  plaintiiff  recovered  a  part  of,  the  land.  The  jury 
failed  to  answer  the  issue  as  to  the  damages  on  a  part  of 
the  land,  which  was  left  over  by  the  court  to  be  decided 
hereafter.  In  this  fragmentary  condition,  we  are  not  dis- 
posed to  disturb  the  judgment  on  the  question  of  costs. 

Judgment  AflSrmed. 
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A.  W.  SHAFFER  v.  BRYAN  GAYNOR. 

Trespass  Quare  Clausum  Fregit — Boundary — Evidence 
— Reputation — Hearsay — Declarations  of  Owner  of 
Land — Adverse  Possession^  v)hat  Constitutes — Recital 
in  Deed  hy  Trustee  Prima  Facie  True. 

1.  Evidence  by  reputation  and  hearsay  evidence  are  both  compe- 

tent, where  the  issue  involves  a  question  or  private  bound- 
ary, but  it  is  necessary  to  show,  preliminary  to  the  introduc- 
tion of  hearsay  testimony,  that  the  person,  whose  statement 
it  is  proposed  to  prove,  is  dead,  because  if  alive  the  law 
requires  that  he  be  produced. 

2.  The  gener&l  rule  is  subject  to  the  single  exception  that  it  is  not 

competent  to  prove,  by  general  reputation,  the  location  of  a 
tract  of  land  or  premises  claimed  inside  of  another  grant 
without  showing  some  monument  of  title,  such  as  a  tree, 
generally  reported  to  be  the  claimant's  corner  or  a  line  up  to 
which  it  is  generally  reported  that  he  has  held  possession 
with  the  acquiescence  of  others. 

3.  Occassional  acts  of  ownership,  such  as  entering,  upon  land  sus- 

ceptible of  cultivation  and  cutting  board  timbers,  do  not 
constitute  possession,  that  will  mature  title,  but  iu  order 
that  a  possession  shall  be  held  suilQcient  for  that  purpose 
the  claimant  must  expose  himself  to  an  action  in  the  nature 
of  trespass  in  ejec*tment,  as  distinguished  from  trespass 
quare  clausum  fregit,  continually  during  the  whole  statu- 
tory period,  by  subjecting  some  portion  of  the  disputed 
land  to  the  only  use  of  which  it  is  susceptible  or  by  the 
actual  occupation  of  a  house  or  the  cultivation  of  a  field, 
however  small,  according  to  the  usages  of  husbandry. 

4.  A  deed  is  a  contract  and  the  leading  object  of  the  courts  in  its 

enforcement,  where  the  controversy  involes  a  question  of 
boundary,  is  to  ascertain  the  precise  lines  and  corners  as  to 
which  the  minds  of  grantor  and  grantee  concurred.  Hence, 
though  parol  proof  is  not  as  a  rule  admissible  to  contradict 
a  plain  written  description,  it  is  always  competent  to  show 
by  a  witness  that  the  parties  by  a  contemporaneous,  but 
not  by  a  subsequent  survey,  agreed  upon  a  location  of  lines 
and  corners,  different  from  that  ascertained  by  running 
course  and  distance. 
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5.  The  declarations  of  a  deceased  land  owner,  made  in  his  own 

interest,  are  no  more  competent  when  they  relate  to  the 
boundaries  of  land  than  when  they  refer  to  other  subjects  ; 
but  the  declarations  of  parties  to  actions  are  always  admis- 
sible in  evidence  against,  though  not  for  them. 

6.  The  general  rule  is,  that  declarations  made  by  one  in  possession 

of  land  in  disparagement  of  his  own  title  or  characterizing 
or  explaining  his  claim  of  owoerstiip  are  competent  as  evi- 
dence as  well  against  those  claiming  under  the  declarant  as 
against  him.  But  as  to  declarations  made  subsequent  to  the 
execution  of  the  deed,  the  rale  is  subordinate  to  the  law  of  evi- 
dence which  prohibits  the  contradiction  of  a  written  contract 
by  parol  testimony  and  cannot  therefore  be  extended  so  far 
as  to  allow  one  in  possession,  even  by  a  declaration  against 
his  own  interest,  to  contradict  a  plain  unambiguous  descrip- 
tion of  course  and  distance,  contained  in  a  deed  previously 
executed. 

7.  The  recitals  in  the  deed  made  by  the  trustee  to  the  bank  are 

prima  facie  deemed  correct  in  so  far  as  they  show  that  the 
sale  was  made  by  the  trustee  in  pursuance  of  the  power 
contained  in  the  deed  of  trust. 
(Syllabus  by  Avert,  J.) 

Action  of  trespass  quare  claus^im  fregit^  (^ominevK^QA  in 
March,  1886,  and  tried  before  Boykin^  J.^  at  February 
Term,  1895,  of  Beaufort  Superior  Court.  The  plaintiff 
alleged  possession  in  himself  of  the  lands  described  in  the 
complaint  and  deduced  title  from  John  C.  Blake,  Trustee, 
to  whom  one  S.  C.  Carrow  had  executed  a  deed  in  trust  with 
power  of  sale.  The  lands  had  been  bought  by  Carrow  in 
1872  at  execution  sale  against  Noah  W.  Guilford  issued  on 
judgments  rendered  prior  to  1868.  The  defendant  asserted 
title  to  the  land  upon  which  ^he  trespass  was  alleged  to 
have  been  committed.  In  his  further  defence  the  defend- 
ant alleged  "that  during  or  about  the  months  of  April  or 
May,  1872,  while  the  said  S.  T. Carrow  was  in  the  possession 
of  the  lands  described  in  the  complaint,  excepting  that 
claimed  by  this  defendant,  the  said  Carrow  and  this  defend- 
ant had  their  lands   surveyed  and  agreed  upon   the  linea 
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separating  their  lands  and  had  the  same  distinctly  marked. 
That  from  that  time  until  the  beginning  of  this  suit  the 
said  Carrow  and  those  claiming  under  him  have  always 
acknowledged  and  recognized  the  said  line  and  have  asser- 
ted no  claim  to  the  lands  claimed  by  this  defendant. 

On  the  trial  the  plaintiff,  in  locating  his  deed  covering 
the  locus  in  quo,  was  permitted  by  the  Court,  after  objec- 
tion by  the  defendant,  to  show  that  a  sweet-gum  at  the 
edge  of  Jacob's  Creek  was  by  general  reputation  in  the 
neighborhood  known  as  Bond's  corner.  This  is  the  first 
error  complained  of. 

The  defendant  claimed  under  one  G.  W.  Guilford, 
trus^tee  for  G.  A.  Guilford.  Carrow  in  1872  had  a  survey 
of  the  lands  claimed  by  him,  and  on  that  survey  Carrow 
marked  a  gum  in  the  southern  line  of  his  (Carrow's)  land, 
as  fixed  by  his  (Carrow's)  deed  and  marked  a  line  from  the 
gum  north,  at  the  time  saying  that  the  gum  was  the  corner 
of  Graham  Guilford's  land,  and  that  line  was  the  line 
between  them.  Upon  objection  by  plaintiff  this  testimony 
was  ruled  out,  and  defendant  excepted. 

Defendant  oflTered  to  show  that  S.  T.  Carrow,  under 
whom  plaintiff  claimed,  prior  to  the  conveyance  by  Car- 
row,  agreed  to  execute  a  deed  to  Graham  Guilford,  but 
that  in  consequence  of  Carrow's  being  involved  he  thought 
it  best  that  the  deed  should  be  made  by  N.  W.  Guilford 
alone.  Upon  objection  by  plaintiff  this  testimony  was 
excluded. 

Defendant  offered  to  show  that  he  cut  and  carried  a  raft 

of  timber  off  the  land  in  controversy  to  Washington,  and 

that  Paul  Lincke  prevented  a  sale  of  this  raft.     This  with 

the  view  of  showing  damages.     Upon  objection,  testimony 

excluded,  and  defendant  excepted.     There  was  no  evidence 

that  Lincke  was  the  agent    of  plaintiff,   and  the  Court 

excluded  the  evidence. 
117—2 
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the  ground  that  if  he  be  alive,  he  should  be  produced  as  a 
witness,  whereas  it  is  manifest  that  in  respect  to  evidence 
by  reputation,  this  preliminary  question  cannot  arise." 
Harris  v.  Powell,  2  Hay.,  340 ;  Harizog  v.  Iluhhardy  2  D. 
&  iJ.,  241. 

Tlie  rule  that  testimony  by  reputation  w>»s  competent, 
under  any  circumstances,  to  locate  the  boundaries  of  land 
was  admitted  to  be  a  departure  from  the  English  doctrine, 
which  is  still  adhered  to  in  many  of  the  States,  notably  by 
the  court  of  Massachusetts;  but  the  fact  that  the  country 
had  been  recently  settled  and  was  still  but  sparsely  inhab- 
ited and  that  consequently  monuments  of  title  could  not 
be  so  well  known  or  firmly  established,  as  in  an  older 
country,  seems  to  have  been  ample  justification  for  a  modi- 
fication which  adapted  the  rule  to  the  reason.  The  fact 
that  the  courts  of  Tennessee  and  of  Kentucky,  where  the 
conditions  were  similar,  followed  the  ruling  in  this  State, 
is  additional  evidence  of  the  necessity  for  the  change 
Sasser  v.  Herring,  3  Dev.,  342 ;  Bond  v.  Talbott,  I.  Cooke, 
142  ;  Smith  v.  Arwells,  2  Littell,  159  ;  I  Greenleaf,  Sec. 
145,  note  on  pp.  194  and  195. 

The  newly  adopted  principle  was  subject  however  to  the 
single  restriction  that  it  was  not  competent  to  show  a 
general  reputation  that  the  premises  claimed  were  located 
within  the  limits  of  certain  grants  without  any  evidence  as 
to  monuments  of  title  though  the  claimant  wns  permitted 
to  prove  that  particular  landmarks,  such  as  trees,  streams 
or  lines  constituted,  according  to  the  general  report,  parts 
of  his  boundary,  or  that  he  held  possession  with  the 
acquiescence  of  others  up  to  a  known  line,  Mendenhall  v. 
Cassels,  3  Dev.  &  Bat.,  49. 

The  exception,  therefore,  to  the  testimony  of  the  witness 
Whitehurst   that   there  was  a  general  reputation  in  the 
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neighborhood  that  the  sweet  gum  at  12  was  Bond's  corner, 
is  without  merit. 

"Occasional  acts  of  ownership,  however  clearly  they 
may  indicate  a  purpose  to  claim  title  and  exercise  domin- 
ion over  land,  do  not  constitute  a  possession  that  will 
mature  title."  Ruffin  v.  Overhy^  106  N.  C,  78  ;  Ashury  v. 
Fair,  111  N.  C,  251  ;  Hamilton  v.  Icard,  114,  N.  C,  632. 
A  possession  that  ripens  into  title  must  be  such  as  contin- 
ually subjects  some  portion  of  the  disputed  land  to  the 
only  use  of  which  it  is  susceptible  or  it  must  be  an  actual 
and  continuous  occupation  of  a  house  or  the  cultivation  of 
a  field  however  small  according  to  the  usages  of  husbandry. 
McLean  v.  Smith,  106  N.  C,  172 ;  Bynum  v.  Carter, 
4  Ired.,  310 ;  Tredwell  v.  Riddick,  1  Ired.,  66 ;  Cox  v. 
Ward,  107  N.  C,  507;  Hamilton  v.  Icard,  supra.  The 
test  is  involved  in  the  question  whether  the  acts  of  owner- 
ship were  such  as  to  subject  the  claimant  continually  dur- 
ing the  whole  statutory  period  to  an  action  in  the  nature 
of  trespass  in  ejectment  instead  of  to  one  or  several  actions 
of  tresspass  quare  clausum  f regit  for  damages.  Hamilton 
V.  Icard,  supra,  pp.  536  and  537  ;  Oshm^ne  v.  Johnston,  66 
N.  C,  22;  McLean  v.  Smith,  supi^a',  State  "v,  Suttle,\lh 
N.  C,  784 ;  Boomer  v.  Gibbs,  114  N.  C,  76.  The  digging 
of  ditches  and  constructing  roads  through  Swamps  for  the 
purpose  of  getting  shingles,  when  it  appeared  affirmatively 
that  the  swamp  lands  were  susceptible  of  no  other  use,  was 
such  an  assertion  of  ownership  as  subjected  the  occupant 
to  an  action  of  possession,  as  was  the  continuous  getting  of 
turpentine  on  a  pine  barren  worthless  for  any  other  pur- 
pose {Tredwell  v.  Riddick,  1  Ired.,  56  ;  Bynum  v.  Carter, 
4  Ired.,  310);  and  these  two  cases  mark  the  extreme 
limit  to  which  this  Court  has  gone.  The  testimony  in  this 
case  was  similar  to  that  offered  in  Rvffin  v.  Overhy,  and 
several  others  that  we  have  cited.     The  acts  of  dominion 
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consisted  of  cutting  board  timber  some  time  during  a  par- 
ticular year  on  a  piece  of  woodland ;  but  there  was  no  evi- 
dence to  show  that  they  were  continuous  or  if  they  were, 
that  the  land,  though  while  covered  with  timber  it  was  not 
susceptible  to  other  use,  might  not  have  been  cleared  *  and 
cultivated,  regardless  of  its  capacity  for  profitable  produc-' 
tion.  There  was  no  error  therefore  in  instructing  the  jury 
that  such  acts  were  not  an  assertion  of  the  right  that  would 
mature  title. 

The  sweet-gum  at  12,  had,  it  seems,  beefi  marked  by 
S.  T.  Carrow,  as  a  pointer  to  show  where  a  stake  called  for 
as  a  corner  was  located.  The  marking  was  done  in  the 
progress  of  a  survey  made  by  one  S.  T.  Roberson,  to  deter- 
mine the  location  of  the  line  between  Carrow's  land  and 
that  of  Noah  W.  Guilford.  The  plaintiff  claimed  through 
S.  T.  (/arrow,  to  whom  the  Sheriff  of  Beaufort  County  Con- 
veyed, by  virtue  of  a  sale  under  execution  of  the  lands  of 
Noah  W.  Guilford,  on  the  6th  of  January,  1872.  Plaintiff 
exhibited  mesne  conveyances,  including  deed  of  trust  from 
Carrow  to  John  C.  Blake,  deed  from  Blake,  trustee,  to 
the  First  National  Bank  of  Raleigh,  and  from  the  bank  to 
the  plaintiff,  dated  October  31st,  1883. 

The  defendant  claimed  under  a  deed  from  N.  W.  Guil- 
ford to  George  W.  Guilford,  trustee  for  Graham  A.  Guil 
ford,  dated  May  23,  1872.  It  was  in  evidence  that  this 
survey  was  made  between  the  date  of  the  deed  of  Satch- 
well,  Sheriff,  to  Carrow  and  that  of  Noah  W.  Guilford  to 
George  Guilford,  trustee,  and  at  some  time  in  the  spring  of 
1872.  S.  T.  Carrow  was  at  the  time  of  the  survey  in  pos- 
session under  the  Sheriff's  deed. 

A  deed  conveying  land  is  a  species  of  contract,  in  the 
enforcement  of  which  the  leading  purpose  of  the  courts, 
where  the  controversy  involves  a  question  of  boundary,  is 
to  ascertain  the  precise  lines  and  corners  as  to  which  the 
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minds  of  grantor  and  grantee  concurred.  Parol  proof  of 
course  is  not  as  a  general  rule  admissible  to  vary  or  con- 
tradict a  plain  written  description,  but  it  is  always  com- 
petent to  show  where  the  parties  located  the  lines  and  cor- 
ners by  a  cotemporaneous  survey  in  order  to  define  more 
exactly  what  was  intended  to  pass.  Cherry  v.  Slade^  3 
Mur.,  82.  The  survey  made  under  such  circumstances  is 
intended,  in  contemplation  of  law  to  reduce  to  a  certainty, 
what  the  courts  would-  have  held  sufficiently  definite  for 
enforcement  as  a  contract  without  a  survey,  only  when  it 
appeared  that  by  running  from  an  established  point  called 
for  according  to  the  description  contained  in  the  deed,  a 
definite  boundary  would  be  embraced  within  the  lines. 
Hence,  it  is  held  competent  to  prove  that  a  cotemporaneous 
but  not  a  subsequent  survey  located  a  corner  at  a  place 
different  from  that  ascertained  by  following  course  and 
distance.  The  corner  was  located  by  means  of  the  Gum 
pointer  and  the  line  was  marked  by  Carrow  not  cotem- 
poraneously  or  with  a  view  to  the  subsequent  execution 
of  the  conveyance  by  Noah  W.  Guilford  to  George  Guil- 
ford, trustee,  and  the. law  does  not  therefore  impute  to  the 
parties  the  intent  to  contract  with  reference  to  the  survey 
merely  because  it  had  been  made  before  the  date  of  the 
deed.  Admissions  made  in  the  progress  of  a  survey  sub- 
sequent to  the  date  of  the  deed  executed  to  George  Guil- 
ford or  even  a  parol  agreement  to  mark  the  lines  and  cor- 
ners in  a  certain  way,  would  not  have  been  competent  to 
show  that  a  line  or  corner  was  located  otherwise  than  where 
a  definite  description  contained  in  the  deed  would  locate 
it,  because  the  effect  would  be  to  contradictor  vary  a  writ- 
ten contract,  upon  its  face  free  from  ambiguity,  by  a  sub- 
sequent verbal  agreement  entered  into  without  considera- 
tion. Caraway  v.  Chancey^  6  Jones,  361;  Buckner  v.  Ander- 
son, 111  N.  C,  572;  Shaffer  v.  Hahn,  111  N.  C,  1.     It  is 
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equally  clear  that  the  teatiraony  is  not  competent  as  proof 
of  an  act  accompanying  the  delivery  of  a  deed  and  con- 
stituting a  part  of  the  res  gestae^  so  as  to  bring  the  case 
(in  accordance  with  the  contention  of  counsel)  within  the 
reason  of  the  ruling  in  Roberts  v.  Preston^  100  N.  C,  243. 

Though  Carrow  is  dead,  his  declarations  made  in  his  own 
interest  would  be  no  more  competent  when  they  relate  to 
the  boundaries  of  land,  than  when  made  in  reference  to 
other  subjects.  Heddrick  v.  Gobble^  63  N.  C,  48  ;  Ray  v. 
Pearce,  84  N.  C,  485  ;  Roberts  v.  Roberts,  82  N.  C,  29. 
But  the  declarations  of  parties  to  suits  are  always  admis- 
sible evidence  against,  though  not  for,  them.  McCrqiney 
V.  Clark,  N.  C.  T.  R.,  278  (698) ;  McDonald  v.  Carson, 
95  N.  C,  377 ;  Gidney  v.  Moore,  86  N.  C,  484 ;  Avent  \l 
Arrington,  105  N.  C,  377. 

If  the  declaration  of  Carrow  would  have  been  competent 
against  him  as  plaintiff  in  this  action,  it  would  be  compe- 
tent under  the  general  rule  applicable  to  all  classes  of 
cases  against  the  plaintiff,  who  claims  through  him.  May 
V.  Gentry,  4  Dev.  &  Bat.,  117;  Woodley  v.  Hassell,  94  N. 
C,  157 ;  Braswell  v.  Gay,  75  N.  C,  .515.  It  has  been  fre- 
quently held,  too,  that  where  declarations  are  made  by  one 
in  possession  of  land,  characterizing  or  explaining  his 
claim  of  ownership,  or  in  disparagement  of  his  own  title, 
they  are  competent  as  evidence  not  only  against  the 
declarant,  but  against  all  claiming  under  him.  Gay  v.  Hall^ 
3  Murp.,  150 ;  Kirby  v.  Masion,  70  N.  C,  540  ;  Marsh  v. 
Hampton,  5  Jones,  382;  Mebane  v.  Bullard,  82  N.  C,  23  ; 
Nelson  V.  Whifjield,  82  N.  C,  46;  Pearce  v.  Jenkins,  10 
Ired.,  355  ;  Peck  v.  Gilmer,  4  D.  &  B.,  249  ;  Cansler  v.  Fite, 
5  Jones,  424.  If,  however,  the  declaration  of  Carrow, 
made  even  against  his  own  interest,  was  offered  to  contra- 
dict a  plain,  umambiguous  description,  it  was  clearly 
incompetent  under  the  principle   laid   down   in   Shaffer  v. 
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Hahn  and  Buckner  v.  Anderson^  supra.  It  appears  that 
while  there  is  no  description  of  the  disputed  line  given  in 
the  deed  from  N.  W.  Guilford  to  George  Guilford,  trustee, 
except  by  reference  to  Carrow's  line  and  the  lines  of  other 
adjacent  tracts,  it  purporting  to  cover  the  land  bounded 
by  the  lines  of  Carrow  and  others,  the  surveyor  ran  the 
several  calls  of  Carrow's  deed,  or  the  deed  to  which  it 
refers  for  description,  either  by  course  and  distance,  or  to 
establish  corners  frora  the  beginning  to  a  pine,  at  fig.  7, 
known  as  the  "proved  pine,"  and  thence  according  to  the 
course  and  distance  of  the  deed,  South  46  West  313  poles 
along  an  old  marked  line,  the  distance  giving  out  at  8, 
though  no  gum  was  there  found.  The  other  calls  were 
also  run  by  course  and  distance,  or  to  known  corners  at 
stations  9,  10,  11,  and  back  to  the  beginning  at  fig.  1.  Is 
Carrow's  declaration  admissible  to  control  a  well  defined 
description  and  an  undisputed  survey  by  course  and  dis- 
tance ?  The  general  proposition  that  the  declarations  of 
one  in  possession  in  «lisparagement  of  his  own  right  is 
admissible  as  against  all  who  claim  through  or  under  him, 
is,  of  necessity,  subordinate  to  the  more  important  rule  that 
an  unambiguous  written  description,  which  is  the  best  evi- 
dence of  the  nature  of  the  contract  between  the  parties, 
and  an  undisputed  location  by  a  survey  in  accordance  with 
the  running  from  known  corners  by  course  and  distance, 
cannot  be  contradicted  by  more  uncertain  proof  of  declara- 
tions by  a  former  owner  while  in  possession,  which,  if  acted 
on,  would  require  an  utter  disregard  of  course  and  dis- 
tance. If,  as  the  surveyor  testifies,  by  running  from  a 
known  corner  at  the  beginning,  either  to  established  cor- 
ners or  by  course  and  distance,  according  to  the  calls  of 
the  deed  to  an  admitted  corner  at  7,  and  thence  by  course 
and  distance  he  located  the  plaintiff's  Gum  corner  at  8,  it 
is  not  competent  to  contradict  that  description  which,  from 
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known  or  admitted  data,  fixes  the  corner  with  mathemati- 
cal certainty  by  the  survey  there,  by  a  declaration  made  by 
the  grantee  under  a  mesne  conveyance,  while  in  possession. 
The  beginning  corner  was  not  disputed,  and  courses  and 
distances  from  it  inevitably  carried  the  surveyor  to  7, 
which  the  defendant  admitted  was  a  corner  which  he  made 
the  point  of  departure  in  the  controversy  about  the  next 
line.  The  calls  following  chain  and  compass,  as  was  not 
disputed,  would  run  from  7  to  8,  9,  10,  11,  and  1,  so  as  to 
include  the  land  trespassed  upon  and  the  whole  boundary 
claimed  by  the  defendant,  except  the  triangle  8,  9,  F.  It 
is  plain,  then,  that  to  give  to  the  proof  of  Carrow's  decla- 
ration the  effect  of  cutting  off  800  acres  by  running  from 
7  to  E,  would  be  to  contradict,  by  hearsay  evidence,  the 
description,  which  from  admitted  data  and  by  a  survey,  the 
correctness  of  which  was  not  questioned,  appears  to  cover 
the  loGUH  in  quo  and  fix  the  plaintifl^'s  boundary,  as  claimed 
by  him.  The  case  was  somewhat  confused  in  the  argu- 
ment by  leaving  the  impression  that  there  was  doubt  about 
the  location  of  plaintiff's  calls,  whereas  it  was  the  descrip- 
tion of  the  defendant's  title  which  called  for  plaintiff's 
line  and  the  lines  of  others,  so  as  to  include  what  was  not 
embraced  bv  the  deeds  of  either  of  them.  We  think,  there- 
fore,  that  there  was  no  error  in  excluding  the  testimony  as 
to  Carrow's  declaration.  The  verbal  agreement  of  Carrow 
to  join  N.  W.  Guilford  in  the  conveyance  to  George, 
which  was  not  carried  out,  because  of  Carrow's  embarass- 
ment  in  part  by  the  mortgage  through  which  plaintiff 
claims,  was  utterly  void  in  any  aspect.  There  is  as  little 
force  in  the  exception  to  the  refusal  of  the  Judge  to  admit 
the  testimony  that  Paul  Lincke,  plaintiff's  agent,  prevented 
the  sale  of  a  raft. 

The    recitals    in    the     deed    from    the    trustee    to    the 
bank  are  deemed  priina  facie  correct  in  so  far  as  they 
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show  that  the  sale  was  made  by  the  trustee  in  pursuance 
of  the  power  contained  in  the  deed  of  trust.  Shaffer  v. 
Hahn^  supra.  The  executions  under  which  the  land  was 
sold  as  the  property,  of  N.  W.  Guilford  and  bought  by  Car- 
row,  issued  upon  debts  created  before  the  year  1868.  The 
title  passed  to  the  purchaser  therefore  discharged  of  all 
liability  to  allotment  as  a  homestead.  Long  v.  Walker^ 
105  N.  C,  90. 

Upon  a  careful  review  of  all  the  exceptions,  we  conclude 
that  the  judgment  must  be  affiirmed. 

AflSrmed. 


J.  T.  PETTIFORD  v.  ARTHUR  MAYO,  Administrator  of 

W.  H.  SIMMONS. 

Trial — Evidence — Testimony   of  Facts  liaising  Conjec- 
ture Only. 

1.  While,  in  the  trial  of  an  issue,  no  faot  or  circumstance  from  which 

an  inference  as  to  the  truth  of  the  matter,  in  dispute,  can 
be  drawn,  ought  to  be  excluded  from  the  consideration  of  the 
jury;  yet  such  facts  and  circumstances  as  raise  only  a  con- 
jecture or  suspicion  ought  not  to  be  admitted  to  distract  the 
attention  of  the  jury  or  to  consume  the  time  of  the  court. 

2.  In  the  trial  of  an  issue  as  to  the  execution  of  a  note  by  the 

intestate  of  defendant,  testimony  that  the  deceased  was  a 
man  of  property  and  had  money  lent  out  when  he  died  was 
properly  withdrawn  from  the  consideration  of  the  jury. 

3.  In  the  trial  of  an  issue  as  to  the  execution  of  a  note  by  the  intes- 

tate of  defendant,  evidence  that  the  deceased  declared  on  his 
death  bed  that  he  was  going  to  die  and  did  not  owe  a  cent 
in  the  world  was  properly  excluded. 

Civil  action  for  recovery  on  a  promissory  note  alleged 
to  have  been  executed  by  W.  H.  Simmons,  the  intestate  of 
defendant,  tried  before  Boykin^J.^  and  a  jury,  at  June  Term 
1895,  of  Washington  Superior  Court.  The  only  issue  sub- 
mitted  was  "Did  W.  H.  Simmons  execute  the   note  sued 
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OD."     There  was  verdict  for  the  plaintiff  and  defendant 
appealed  from  a  judgment  thereon. 

The  facts  suflSciently  appear  in  the  opinion  of  Associate 
Justice  Montgomery. 

Mr.   W.  B,  Rodman^  for  plaintiff. 

Mr.  J.  H.  Small^  for  defendent  (appellant). 

Montgomery,  J.:  The  defendant  denied  that  his  intestate 
executed  the  note  sued  on,  and  a  single  issue  was  submitted 
to  the  jury  on  that  point.  The  plaintiff  introduced  a  wit- 
net^s  who  testified  to  the  execution  of  the  note  by  the  defend- 
ant's intestate  and  who  also  testified,  on  his  cross-examina- 
tion, that  the  maker  was  a  "man  of  property,  had  a  good 
farm  and  lent  money  at  times."  A  witness  for  the  defend- 
ant testified  that  the  intestate  was  worth  between  three 
and  four  thousand  dollars  and  had  twenty  five  hundred 
dollars  loaned  out  when  he  died.  The  court  afterwards 
withdrew  this  testimony  from  the  jury  and  instructed  them 
not  to  consider  it  and  the  defendant  excepted  and  appealed. 
No  fact  or  circumstances  in  any  way  connected  with  the 
matter  in  issue  or  from  which  any  inference  of  the  dis- 
puted fact  can  reasonably  be  drawn,  ought  to  be  excluded 
from  the  consideration  of  the  jury.  On  the  other  hand 
such  facts  and  circumstances  as  raise  only  a  conjecture  or 
suspicion  ought  not  to  be  allowed  to  distract  the  atten- 
tion of  juries  from  material  matters;  besides,  such  a  pro- 
ceeding is  a  waste  of  time  and  a  cause  of  expense.  Was 
the  testimony  excluded  calculated  to  enable  the  jury  to 
decide  the  issue  presented  ?  Did  it  throw  any  light  on  the 
fact  to  be  determined — the  execution  of  the  note?  Did  it 
have  any  reasonable  tendency  to  disprove  its  execution  ? 
We  do  not  see  how  it  could  have  had  such  effect.  Can  it 
be  true  that  the  allegation   that   a   man   of  property  had 
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borrowed  money  carries  with  it  an  idea  so  inconsistent  with 
the  relations  of  practical  business  life  as  to  furnish  proof, 
in  itself,  of  the  act  not  having  been  done?  We  cannot  think 
so;  it  does  not  even  carry  with  it  a  serious  suspicion.  In 
the  course  of  human  experience  it  not  infrequently  happens 
that  prosperous  prudent  men  have  not  ready  money  to 
answer  present  needs,  and  borrow  on  that  account.  It  is, 
to  say  the  least,  not  unreasonable  to  infer  that  such  was 
the  situation  of  defendant's  intestate  at  the  time  the  note 
was  alleged  to  have  been  executed.  There  was  no  proof 
oflTered  to  show  that  at  any  time,  from  the  alleged  execu- 
tion to  his  death,  the  intestate  had  money  on  hand,  idle. 
This  Court  said  in  Brown  v.  Kinaey^  81  N.  C,  245,  that 
'*The  rule  is  well  settled  that  if  there  be  no  evidence  or  if 
the  evidence  be  so  slight  as  pot  reasonably  to  warrant 
the  inference  of  the  fact  in  issue  or  furnish  more  than 
material  for  a  mere  conjecture,  the  court  will  not  leave  the 
issue  to  be  passed  on  by  the  jury."  There  was  no  error  in 
the  withdrawal  and  exclusion  of  the  testimony  by  his 
Honor. 

There  was  another  exception  raised  on  the  trial,  but  not 
insisted  on  here  in  the  appellant's  brief.  It  is  this :  The 
defendent  offered  to  prove  that  the  intestate  on  his  death 
bed  said  that  he  'was  going  to  die  and  that  he  did  not  owe 
a  cent  in  the  world.'  The  court  excludnd  the  testimony 
on  the  plaintiff's  objection.  There  can  be  no  doubt  that 
his  Honor  was  right  in  so  ruling.  There  is  no  error  in 
the  action  of  the  court  below. 

Affirmed. 
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IDA  L.  LUPTON  v.  SILAS  LUPTON. 

Description —  Parol   Evidence   to   Assist   Description — 

Identification . 

Where  the  assignment  to  a  widow  of  her  year's  support  from  her 
husband^s  estate  included  '"one-half  of  boat/^  and  it  was 
proved  in  an  action  relating  to  the  title  thereto  that  her 
husband  was  interested  in  but  one  boat ;  Held^  that  such 
assignment  was  not  void,  and  parol  evidence  was  admissible 
to  identify  the  boat  as  the  one  in  which  the  husband  had  a 
half  interest. 

Special  proceeding,  begun  before  the  Clerk  of  the 
Superior  Court  of  Carteret  county,  for  the  sale  for  par- 
tition of  a  boat,  described  in  the  petition.  One  issue,  as 
to  title,  was  raised,  and  being  transferred  to  Term  for  trial, 
was  heard  before  Boykin^  «A,  and  a  jury,  at  Fall  Term, 
1894:,  of  Carteret  Superior  Court.  These  facts  suffi- 
ciently appear  in  the  decision  of  Chief  Justice  Fairoloth. 
From  a  judgment  for  the  plaintiff,  defendant  appealed. 

Messrs,  Simmons^  Gihhs  cfe  Pearsall^  for  plaintiff. 
Mr,  If,  J,  Rouse^  for  defendant  (appellant). 

Faircloth,  C.  J. :  The  plaintiff,  Ida  L.  Lupton,  filed  a 
petition  for  sale  and  division  of  the  proceeds  of  a  certain 
boat,  "Dolly,"  alleging  that  she  and  defendant  were  ten- 
ants in  common  of  the  boat,  which  was  denied  by  defend- 
ant. In  the  assignment  of  plaintiff's  year's  allowance 
from  her  former  husband's  estate,  one  of  the  items  was  "one- 
half  of  boat,"  and  defendant  insisted  that  that  part  of  the 
assignment  was  void  for  want  of  better  description  and 
that  no  title  passed.  It  was  proved  that  the  boat  "Dolly" 
was  the  only  boat  in  which  her  husband  had  any  interest 
at  his  death.     His  Honor  admitted  the  assignment  in   evi- 
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dence   and  heard  oral  testimony  as  to  the  identity  of  the 
boat,  and  defendant  excepted  and  appealed. 

The  evidence  was  competent.  Spivey  v.  Grants  96  N. 
C,  214;  Phillips  v.  Hooker^  Phil.  Eq.,  194.  These  cases 
are  distinguishable  from  Blakely  v.  Patrick^  67  N-  C,  40, 
where  there  were  more  than  ten  buggies,  and  the  ten  could 
not  be  identified. 

No  error  and  the  judgment  is  affirmed. 

Affirmed. 


AARON  MARCUS  v  BERNSTEIN,  COHEN  &  CO. 

Action  for  Damages — Malicious  Prosecution — Termina- 

* 
tion  of  Criminal  Action — Nolle  Prosequi  at  Instance  of 

Accused. 

1.  The  criminal  proceeding  which  is  made  the  ground  for  an  action 

for  malicious  prosecution  must  be  terminated  before  such 
action  can  be  maintained. 

2.  A  nolle  prosequi  is  a  sufficient  termination  of  a  criminal  pro- 

ceeding to  entitle  the  defendant  therein  to  maintain  his 
action  for  malicious  prosecution  unless  it  appears  from  the 
record  that  he  procured  the  proceeding  to  be  so  terminated. 

Civil  action  for  malicious  prosecution,  tried  before 
Brown^  «/.,  and  a  jury,  at  Spring  Term,  1895,  of  Tybrell 
Superior  Court. 

The  plaintiff  was  arrested  in  a  criminal  proceeding  at 
the  instance  of  the  defendant,  and  was  charged  with  em- 
bezzling goods  to  the  amount  of  $80,  belonging  to  the 
defendant.  The  plaintiff  insisted  that  he  purchased  the 
goods  out  and  out,  and  the  defendant  insisted  that  the 
goods  were  simply  consigned  to  him  to  be  sold,  &c.  The 
plaintiff  was  arrested  and  brought  before  a  justice  of  the 
peace  for  trial,  when  the  plaintiff  "  acknowledged  the  claim 
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and  arranged  with  the  prosecutor  that  if  he  would  with- 
draw the  suit  or  take  a  nol  pros^  he  would  settle  the  claim, 
which  was  agreed  to." 

The  plaintiiFpaid  the  claim  and  the  prosecutor  took  a 
nol pros  and  paid  the  cost  of  the  criminal  action.  Plain- 
tiff was  thereupon  discharged,  and  brought  this  action  for 
damages,  alleging  that  the  prosecution  was  malicious.  The 
issues  were  found  in  favor  of  the  plaintiff  and  he  had  judg- 
ment, from  which  the  defendant  appealed. 

Messrs.  J,  H,  Blount^  W.  M.  Bond  and  R.  C.  Strong^  for 
plaintiff. 

Messrs,  Shepherd  i&  Bushee^  for  defendants  (appellants). 

Faircloth,  C.  J.  :  His  Honor  charged  the  jury  that 
upon  the  facts  in  this  case  the  burden  was  upon  the  plain- 
tiff to  show  to  the  satisfaction  of  the  jury,  by  a  preponder- 
ance of  evidence,  that  the  prosecution  was  not  only  mali- 
cious, but  that  it  was  also  commenced  and  the  defendant 
was  arrested  without  probable  cause,  and  that  the  prosecu- 
tion had  terminated  before  the  commencement  of  this 
action.  This  charge  was' quite  favorable  to  the  defendant, 
and  as  the  plaintiff  made  no  exception,  those  questions  are 
out  of  our  way.  It  is  well  settled  that  the  criminal  pro- 
ceeding must  be  legally  terminated  before  an  action  of  this 
nature  can  be  maintained,  and  it  is  unnecessary  to  cite 
authorities  on  that  proposition. 

What  constitutes  a  legal  termination  of  the  criminal 
action  is  a  question  upon  which  the  authorities  are  con- 
flicting in  different  States.  We  shall  not  review  them  nor 
collect  them  into  opposing  scales  for  the  purpose  of  finding 
in  which  scale  is  the  preponderance  of  evidence,  as  this 
Court  has  said  that  a  nolle  prosequi  is  suflBcient  to  enable 
a  party  alleging  to  maintain  his  action.     Hatch  v.  Cohen^ 
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84:  N.  C,  602;  Welch  v.  Cheek,  115  N.  C,  310;  Groves 
V.  Dawson,  133  Mass.,  419.  The  essential  thing  is  that 
the  prosecution,  on  which  the  action  for  damages  is  based, 
should  have  come  to  an  end.  How  it  came  to  an  end  is 
not  important  to  the  party  injured,  for  whether  it  ended  in 
a  verdict  in  his  favor,  or  was  quashed,  or  a  nol  pros  was 
entered,  he  has  been  disgraced,  imprisoned,  and  put  to 
expense,  and  the  diiFerence  in  the  cases  is  one  of  degree, 
affecting  the  amount  of  the  recovery. 

The  defendant  contends,  however,  that  when  a  7iol  pros 
is  obtained  by  the  procurement  or  consent  of  the  plaintiffs, 
that  is  an  exception  to  the  above  rule.  AVe  are  not  aware 
that  that  question  has  ever  been  presented  to  this  Court, 
but  we  are  inclined  to  agree  to  that  proposition.  In  Lang- 
ford  V.  Railroad,  No,  114  Mass.,  431,  it  wa^s  held  that, 
"  Where  a  nol  pros  is  entered  by  the  procurement  of  the 
party  prosecuted  or  by  his  consent,  or  by  way  of  compro- 
mise, such  party  cannot  have  an  action  for  malicious  prose- 
cution." We  do  not  think,  however,  that  the  facts  in  the 
present  case  make  an  eyception  to  the  general  rule.  The 
plaintiff  protested  all  the  time  that  his  arrest  was  malicious 
and  without  just  cause.  There  was  no  compromise,  as  the 
plaintiff  only  paid  his  debt,  which  he  was  in  duty  bound 
to  do,  and  the  defendant  paid  the  cost  of  the  prosecution. 
This  was  the  arrangement  or  agreement,  and  nothing 
appears  to  show  that  the  plaintiff  p>'f'ocured  the  nol  pros, 
any  more  than  that  the  defendant  entered  it  on  his  own 
motion.  In  fact,  his  paying  the  costs  rather  indicates  his 
desire  to  have  a  "  stet  processus, '^^  as  it  is  called  in  the  early 
books,  and  also  indicates  that  his  action  was  instituted 
more  for  the  purpose  of  collecting  his  debts  than  because 
of  any  criminal  offence,  or  from  any  patriotic  motive,  which 
purpose  can  receive  no  sanction  in   this  Court,  and  should 
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not  be  encouraged  in  any  court.     It  is  an  unauthorized 
mode  of  the  strong  controlling  the  weak. 

"  Procure  "  means  "  to  contrive,  to  bring  about,  to  effect, 
to  cause."  Webster  Diet.  Procure  means  action,  and  the 
nol pros  must  have  been  at  the  instance  or  request  of  the 
plaintiff.  If  it  can  not  be  seen  at  whose  instance  the  dis- 
missal was  entered,  then  the  general  rule  prevails,  because 
the  reason  and  the  grounds  upon  which  the  exception  is 
based  do  not  appear. 

No  Error. 


B.  V.  McCLESS  et  al  v.  J.  C.  MEEKINS  et  al. 

Injunction  —  Pleading  —  Practice  —  Municipal  Dehts — 
JVecesfiary  E.cpenses — Power  of  County  Commissioners 
to  Finid — Special  Taxes — Ohligatum  of  Contractu — 
Const  it  utio7ial  Law, 

1.  Where  there  is  reason  to  apprehend  that  the  subject  of  a  con- 

troversy in  equity  will  be  destroyed,  removed  or  otherwise 
disposed  of,  pending  the  suit,  so  that  the  complainant  may 
lose  or  be  hindered  or  delayed  in  obtaining  the  fruit  of  bis 
recovery,  the  court  will,  in  aid  of  the  equity,  secure  the  fund 
by  injunction. 

2.  In  an  action  to  have  the  funds  raised  by  a  special  tax  applied 

to  the  purpose  for  which  it  was  levied,  to-wit,  the  payment 
of  countv  bonds  issued  in  settlement  of  debts  incurred  bvthe 
county,  the  complaint  allep:ed  that  the  county  orders,  to 
fund  which  the  bonds  were  issued,  were  "valid  and  over- 
due;'' Ueldy  That  such  allegation  was  sufficient  without 
specially  alleging  that  the  orders  were  given  for  the  neces- 
sary expenses  of  the  county,  or  by  the  sanction  of  a  majority 
vote  of  the  qualitied  voters  of  the  county. 
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3.  Where,  in  an  actiim  to  have  the  funds  raised  by  a  special  tax 

ft)r  the  payment  of  county  bonds,  into  which  county  orders 
had  been  funded,  applied  for  that  purpose,  there  is  nothing 
in  the  pleadings  to  show  that  such  county  orders  were  not 
issued  for  the  necessary  expenses  of  the  county,  it  cannot  be 
urged  as  an  objection  to  the  complaint  that  it  does  not  state 
that  the  orders  were  issued  for  such  necessary  expenses,  the 
presumption  being  that  the  commissioners  who  issued  the 
orders  acted  in  grood  faith  and  within  the  scope  of  their 
authority  under  the  Constitution  and  laws. 

4.  The  commissioners  of  a  county  have  the  right  to  issue  county 

bonds  in  the  plaee  of  orders  previously  issued  for  the  neces- 
sary expenses  of  the  county,  without  obtaining  the  sanction 
of  H  majority  vote  of  the  qualified  voters  of  the  county. 

5.  Section  7,  of  Article  VII,  of  the  Constitution,  does  not  require 

that  an  act  of  the  General  Assembly,  authorizing  a  special 
tax  to  pay  debts  of  the  county  contracted  for  necessary 
i  xpenses,  shall  provide  for  the  submission  of  the  matter  to  a 
VDte  of  the  i)eople. 

6.  An  act  of  the  General  Assembly  may  be  constitutional  in  part 

and,  in  part,  unconstitutional ;  therefore — 

7.  An  act  of  the  General  Assembly  (Ch.  257,  Acts  of  1889)  author- 

izing county  commissioners  to  fund  the  indebtedness  of  the 
cx)iinty  by  issuing  bonds  and  to  levy  a  special  tax  for  paying 
them,  is  valid  in  so  far  as  it  is  applicable  to  in^'ebtedness 
incurred  for  necessary  expenses,  but  in  so  far  as  it  relates  to 
indebtedness  not  so  incurred,  it  is  in  conflict  with  Section  7, 
Article  VII,  of  the  Constitution. 

8.  Chapter  257,  Acts  of  1889,  authorized  the  levy  and  collection  of 

a  special  tax  for  the  payra-'nt  of  certain  county  bonds; 
Chapter  278,  Acts  of  1895,  directed  that  the  special  tax  col- 
lected under  the  said  act  of  1889  should  be  turned  into  the 
•  general  county  fund ;  Held,  That  the  act  of  1895  is  without 
effect,  being  in  conflict  with  Section  7,  Article  V,  of  the  Con- 
stitution, which  provides  that  every  act  of  the  General 
Assembly  levying  a  tax  shall  state  the  special  object  to 
which  it  is  to  he  applied. 

9.  An  act  of  the  General  Assembly  authorizing  the  levy  of  the 

requisite  taxes  to  pay  municipal  bonds  and  in  force  when 
the  bonds  are  issued,  enters  into  and  becomes  a  part  of  the 
contract  under  which  the  bonds  are  delivered  and  taken, 
and  cannot  be  annulled  by  subsequent  legislation. 
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Action  by  B.  V.  McCless  et  al  against  J.  C.  Meekins, 
Sr.,  Treasurer  of  Tyrrell  county,  and  others,  for  a  writ  of 
mandamus  to  compel  the  defendant,  J.  C.  Meekins,  Sr.,a8 
Treasurer  of  Tyrrell  county,  and  others,  to  apply  a  special 
tax  fund  to  payment  of  bonds  held  by  plaintiff  and  for  an 
injunction  to  restrain  the  defendant,  Meekins,  Treasurer, 
from  turning  the  fund  into  the  general  fund  of  the  county 
pending  the  action,  heard  before  Brown,,  «/.,  who  contin- 
ued the  injunction  to  the  hearing  and  defendant  appealed. 
The  facts  suflSciently  appear  in  the  opinion  of  Associate 
Justice  Montgomery. 

Mr.  J.  n,  Bloxtnt^  for  plaintiffs. 

Mr.  W.  B.  Rodman^  for  defendants  (appellants). 

Montgomery,  J.  :  The  main  object  of  this  action  is  to 
restrain  the  defendant,  Meekins,  who  is  the  Treasurer  of 
Tyrrell  county,  from  paying  into  the  general  County 
Treasury  a  special  tax  fund  which  the  plaintiff  alleges  was 
collected  for  the  benefit  of  himself;  he  also  alleges  that  if 
this  fund  is  so  disposed  of  he  will  be  without  remedy 
because  of  the  large  indebtedness  of  the  County,  and 
because  of  the  constitutional  limitation  which  prevents  a 
sulficient  levy  of  taxes  to  pay  its  necessary  current  expen- 
ses. The  answer  does  not  fully  deny  this  allegation,  nor 
did  the  defendant  file  before  his  Honor  affidavits  for  any 
purpose  on  the  motion  for  the  order  of  restraint.  So  it 
seems  that  if  the  order  should  be  vacated,  the  action  would 
to  all  inteats  and  purposes  be  dismissed.  It  is  unnecessary 
to  cite  the  numerous  decisions  of  this  Court  sustaining  the 
proposition  in  Parker  y.  Grammer^  Phillip's  Eq.,  28, 
that  "Where  there  is  reason  to  apprehend  that  the  subject 
of  a  controversy  in  equity  will  be  destroyed  or  removed, 
or  otherwise  disposed   of  by   the   defendant   pending  the 
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suit,  so  that  the  complainant  may  lose  the  fruits  of  his  recov- 
ery, or  be  hindered  and  delayed  in  obtaining  it,  the  court, 
will,  in  aid  of  the  equity,  secure  the  fund,  &c." 

In  this  case  however,  whether  or  not  there  was  error  in 
the  granting  of  the  order  by  his  Honor  depends  upon  the 
power  of  the  Board  of  Commissioners  to  issue  bonds  in 
substitution  of  county  orders  given  for  the  necessary 
expenses  of  the  county,  without  the  sanction  of  a  majority 
of  the  qualified  voter.-*,  and  also  upon  the  constitutionality 
of  two  Acts  of  the  General  Assembly,  one,  Chapter  257  of 
the  Acts  1889,  and  the  other  Chapter  278,  of  the  Acts  1895. 

Before  we  discuss  the  force*  of  these  acts,  we  will  notice 
another  question  raised  by  the  defendants  as  to  the  suffi- 
ciency of  the  complaint  in  matter  of  substance :  the 
defendant  contends  that  as  the  complaint  does  not  show 
that  the  county  orders,  for  which  bonds  were  issued,  were 
given  for  the  necessary  expenses  of  the  County  or  by  the 
sanction  of  a  majority  vote  ol  the  qualified  voters  of  the 
.County,  they  (the  orders)  are  therefore  void.  The  com- 
plaint alleges  that  the  orders  were  valid  and  overdue,  and 
this  would  seem  to  be  sufficient  pleading,  because  any 
County  order  issued  by  the  Commissioners,  without  a  pop- 
ular vote,  for  any  debt  or  obligation  of  the  County,  except 
for  necessary  expenses,  would  be  invalid.  But  if  not,  we 
think  that  the  objection  is  not  well  taken.  There  is  noth- 
ing in  the  pleadings  tending  to  show  that  the  orders  were 
not  issued  for  the  necessary  expenses  of  the  County,  except 
an  averment  in  the  answer  to  that  eff'ect  based  expressly 
on  the  failnre  of  the  plaintiff  to  so  allege,  and  not  as  a  sub- 
stantive fact.  The  presumption  is  that  the  Commissioners 
acted  in  good  faith  and  within  the  scope  of  the  authority 
conferred  upon  them  under  the  Constitution  and  laws.  Of 
course  if  it  should  appear  on  the  trial  of  this  action  that 
the  orders  were  issued  by  the  Commissioners  for  any  other 
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consideration  except  necessary  expenses,  the  orders  would 
be  void,  and  the  plaintiff  would  not  be  entitled  to  the 
relief  he  seeks.  The  presumption  then  being  in  favor  of 
the  validity  of  the  orders  and  that  they  were  issued  for 
necessary  County  expenses,  we  come  to  the  question,  did 
the  Commissioners  have  the  right  to  issue  bonds  in  the 
place  of  the  County  orders,  unless  they  were  authorized  to 
do  so  by  a  vote  of  the  majority  of  the  qualified  voters? 
The  answer  is  Yes.  In  Tucker  v.  Raleigh,  75  N.  C,  267, 
this  Court  had  under  consideration  Article  VII,  Sec.  7,  of 
the  Constitution,  and  decided  not  only  that  the  city  had 
the  power,  without  the  sanction  of  a  popular  vote,  to 
contract  a  debt  for  its  necessary  expenses,- but  that  it  also 
had  the  right  to  acknowledge  the  debt  by  the  issue  of  an 
or.ler  on  the  treasurer  of  the  city  for  its  payment,  and  also 
to  substitute  a  bond  of  the  city  for  the  orders  which  it  had 
previously  issued  for  the  sasie  debt.  It  was  also  held  in 
that  case  that  "the  general  rule  is  that  where  a  body  is 
authorized  to  contract  a  debt,  it  is  implied  that  the  usual 
evidence  or  security  may  be  given."  In  addition,  it  may 
be  said  that  if  legislative  authority  had  been  necessary  for 
the  issue  of  the  bonds  to  pay  necessary  expenses,  it  was 
had  by  the  Act  of  18S9,  Ch.  257. 

The  answer  does  not  clearly  make  the  averment  that 
the  Act  of  1889,  in  authorizing  the  levy  and  collection  of 
a  special  tax  to  pay  the  indebtedness  of  the  County  without 
a  popular  vote  being  provided  for  violates  Art.  VII.,  Sec. 
7,  of  the  Constitution.  But  as  the  question  is  of  interest 
to  the  entire  County  and  the  plaintiff  relies  upon  the  Act 
itself  and  the  conformity  thereto  of  the  magistrates  and 
the  Board  of  Commissioners  in  levying  the  tax  to  have  this 
fund  subjected  to  his  debt,  we  will  take  up  this  phase  and 
pass  upon  it.  Article  7,  Sec.  7,  of  the  Constitution  does 
not  require  that  an  Act  of  the  General  Assembly  which 
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authorizes  a  special  tax  to  pay  debts  of  the  Connty  con- 
tracted for  its  necessary  expenses  shall  require  the  matter 
to  be  submitted  to  a  vote  of  the  people. 

The  Act  provides,   among   other   things:     '^Section   1. 
That  for  the   purpose   of  settling  and  paying   the   lawful 

indebtedness  of  Tyrrell  County  outstanding it  shall  be 

lawful  for  the  Board  of  Cominissioners  of  said  County  to 
fund  the  same  by  issuing  the  bonds  of  the  County   to  the 

amount  often  thousand  dollars, the  said   bonds  to  run 

from  one  to  ten  years Section  2.     That   in  order  to  pay 

the  said  bonds  and  interest,  the  board  of  commissioners  in 
joint  session  with  the  justices  of  the  peace  of  the  County 
shall    levy   annually   a  special   tax    sufficient   to   pay  the 

same ''     AV^e  have  already  said  that  the   comn.issioners 

would  have  no  right  to  issue  bonds  without  a  popular  vote 
unless  for  necessary  expenses.  Neither  w^ould  the  legisla- 
ture have  the  power  to  authorize  them  to  do  so.  It  seems 
froiii  the  perusal  of  the  Act  that  power  was  intended  to  be 
given  to  the  commissioners  to  issue  bonds  for  any  and  all 
indebtedness  of  the  County,  whether  incurred  for  necessary 
expenses  or  not.  This  power  will  not  be  conferred  b}^  the 
legislative  power,  for  such  an  attempt  would  be  directly  in 
conflict  with  article  VII,  Section  7,  of  the  Constitution. 
But  we  see  no  reason  why  the  commissioners  should  not  be 
allowed,  under  the  Act,  to  fund  the  County  debt  and  issue 
bonds  for  that  part  of  the  same  which  was  contracted  for 
necessary  expenses,  without  a  popular  vote,  even  if  they 
had  not  the  power  given  to  them  expressly  under  the  Con- 
stitution and  other  laws  than  the  Act  of  1889.  An  act 
of  the  legislature  can  be  constitutional  in  part,  and  in  part 
unconstitutional.  McCuhhinsw,  Bari'inger^  Phillips,  554; 
Johnson  v.  Winslow,  63  N.  C,  552.  The  presumption  then 
being  as  we  have  already  seen  that  the  bonds  of  the  plain- 
tiff are   valid   and  based  on    County   orders  wL    '        ore 
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issued  for  necessary  County  expenses,  and  the  plain  tiff  hav- 
ing alleged  that  the  bonds  were  delivered  to  him  in  accord- 
ance with  the  provisions  of  the  Act  of  1889,  and  that  the 
special  tax  fund,  now  the  subject  of  controversy,  was  the 
fruit  of  a  levy  and  collection  in  accordance  with  the  Act, 
we  conclude  that  the  plaintiff  is  entitled  to  have  this  fund 
kept  intact  until  the  final  trial  of  this  action,  unless,  as  the 
defendant  contends,  the  act  is  repealed  by  the  subsequent 
act  of  1895,  Ch.  278.  We  are  of  the  opinion  that  the 
Act  of  1895  is  without  effect,  because  it  is  against  the  pro- 
visions of  Article  V,  Section  7,  of  the  Constitution,  which 
is  in  these  words:  ''Every  Act  of  the  General  Assembly 
levying  a  tax  shall  state  the  special  object  to  which  it  is  to 
be  applied  and  it  shall  be  applied  to  no  other  purpose." 
Besides,  if  the  plaintiff's  complaint  be  true,  the  Act  of 
1889  entered  into  and  became  a  part  of  the  contract,  as 
much  so  as  the  expressed  agreement  of  the  parties,  and 
the  Act  of  1895  seeks  to  impair  the  obligation  of  the  con- 
tract. This  cannot  be  done.  Art.  1,  Sec.  10,  Const.  U.  S. 
In  Vann  Hoffman  v.  City  of  Quincy^  4th  Vol.,  555,  the 
Supreme  Court  in  discussing  this  principle  said :  It  is 
equally  clear  that  where  a  state  has  authorized  a  municipal 
corporation  to  contract  and  to  exercise  the  power  of  local 
taxation  to  the  extent  necessary  to  meet  its  engagements, 
the  power  thus  given  cannot  be  withdrawn  until  the  con- 
tract is  satisfied.  The  State  and  the  corporation  in  such 
cases  are  equally  bound.  The  power  given  bee  >mes  a  trust 
which  the  donor  cannot  annul  and  which  the  donee  is 
bound  to  execute  ;  and  neither  the  State  nor  the  corpora- 
tion can  any  more  impair  the  obligation  of  the  contract  in 
this  way  than  any  other.  Laws  requiring  taxes  to  the 
requisite  amount  to  be  collected  to  pay  municipal  bonds 
which  were  in  force  when   the  bonds  were  issued,  cannot 
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be  annulled  by  subsequent  legislation."     There  is  no  error 
in  the  granting  of  the  restraining  order. 

No  Error. 


W.  E.  BROWN  V.  E.  E.  DAIL  et  al. 

Sale  of  Contingent  Interests — Chattel  Mortgage^  Validity 
of — Mortgage  on  Prospective  Products — Registration — 
Lien. 

1.  Contingent  rights  are,  as  a  rale,  aBsigDable  in  equity  and  a  deed 

convey  log  the  same,  if  executed  faiily  and  for  a  sufficient  con- 
sideration, wil],  upon  the  happening  of  the  contingency  and 
the  vesting  of  the  interest,  be  enforced  in  equity  as  a  con- 
tract to  convev. 

2.  A  contract  creating  a  lien  upon  the  stock  and  prospective  pro- 

ducts of  a  business  to  secure  capital  for  the  operation  of  the 
business,  is  a  valid  chattel  mortgage. 

3.  The  fact  that  a  lien  is  created  on  the  entire  stock  and  prospec- 

tive products  of  a  business  in  order  to  secure  advancements 
for  its  conduct,  does  not  raise  a  presumption  of  fraud  either 
upon  the  ground  that  it  is  manifestly  for  the  ease  and  com- 
fort of  the  one  conducting  the  business  or  that  the  terms  of 
the  contract  are  such  as  to  call  for  explanation  ami  throw 
upon  one  claiming  under  it  the  burden  of  rebutting  the  pre- 
sumption that  it  is  fraudulent. 

4.  Where  parties  engaged  in  saw-milling  business  executed  «  chat- 

tel mortgage  upon  all  their  stock  on  hand  and  upon  their 
prospective  stock  and  products  in  order  to  secure  advance 
ments  for  carrying  on  the  business  and  the  mortgage  was 
duly  recorded,  logs  sold  to  and  coming  ino  possession  of  the 
mortgagors  became  subject  to  the  lien  of  the  mortgagee,  as 
against  the  vendor,  immediately  upon  delivery. 

Civil  action,  for  the  possesi^ion  of  personal  property,  tried 
before  Bryan^  e/.,  at  the  May  Special  Term,  1895,  of 
Craven  Superior  Court,  upon  exeeptions  filed  by  the 
defendant  to  the  report  of  a  referee. 

The  facts  as  found  by  the  referee  were  that  in  February, 
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1893,  James  F.  Heath,  and  others,  entered  into  a  contract 
with  the  plaintiff  which,  after  setting  ont  in  the  premises 
that  the  former,  who  were  engaged  in  the  business  of  cut- 
ting and  sawing  timber,  had  not  the  means  necessary  to 
carry  on  the  business  and  had  applied  to  the  plaintiff  for 
financial  aid,  and  he  agreed  to  make  the  advances  if  he 
should  be  fully  secured,  provided  as  follows : 

"It  is  agreed  by  all  the  parties  to  this  agreement  that  all  the 
logs  cut,  all  the  lumber  sawed,  and  every  product  of  this 
business  shall  stand  as  security  for  all  and  any  advance- 
ments made  under  this  agreement ;  and  when  the  lumber 
is  sawed  any  sums  received  from  the  sale  of  the  same  at  the 
mill  shall  be  paid  over  to  the  party  of  the  first  part,  and 
any  shipment  made  of  said  lumber  the  bill  of  lading  shall 
be  made  out  in  W.  E.  Brown's  name,  and  the  proceeds  of 
the  same  shall  come  first  to  him.  That  from  the  moneys 
received  by  W.  E.  Brown  from  the  sale  of  lumber  shall  be 
applied  to  the  payment  of  any  and  all  indebtedness  to  him 
due  and  owing  by  the  parties  of  the  second  part  and  the 
parties  of  the  third  part  for  advancements  made  under  this 
contract  and  agreement,  and  the  balance,  if  any,  shall  be 
paid  over  to  the  said  parties  of  the  second  and  third  part, 
as  their  respective  interest  may  appear." 

The  referee  further  found  that  said  contract  was  duly 
registered  on  May  3,  1893,  and  that  the  plaintiff  performed 
his  part  of  the  contract ;  that  said  Heath  and  others,  entered 
upon  the  lands  of  the  defendant,  E.  E.  Dail,  under  the  lease 
of  the  timber  rights,  cut  timber  thereupon  and  failed  to 
pay  rents,  until  on  the  12th  September,  1893,  in  settlement 
for  rent  and  timber  up  to  that  date,  they  sold  to  the  defend- 
ant, E.  E.  Dail,  all  the  lumber  on  the  saw-mill  yard,  and  on 
that  da}^  the  said  Dail  took  possession. 

The  referee  found  as  conclusion  of  law  that  the  said  con- 
tract was  a  mortgage  and  after  registration   was  notice  to 
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the  world  of  its  conditions  and  covered  property  acquired, 
after  its  date,  in  the  conduct  of  the  business  described  in 
the  contract ;  that  the  title  to  the  lumber  delivered  to  Dail 
under  the  sale  of  Sept.  12th,  1893,  did  not  pafes  to  him 
except  subject  to  the  lien  of  the  mortgage  to  plaintiff. 

The  report  and  findings  of  the  referee  were  sustained  by 
the  Court  and  the  defendants  appealed. 

Mr,  O.  H,  Quion^  for  plaintiff. 

Mr.   W.  W.  Clark^  for  defendants  (appellants). 

Avery,  J. :  lender  the  rigid  rule  of  the  common  law 
contingent  interests  might  be  released  to  the  particular 
tenant  or  devised,  or  might  pass  to  the  heir  or  executor, 
bur,  according  to  Blackstone,  could  not  "be  assigned  to  a 
stranger  unless  coupled  with  some  interest."  2  BL,  290- 
But  a  different  principle  prevailed  in  Courts  of  Equity, 
and  following  the  more  liberal  policy,  which  is  better 
adapted  to  the  state  of  society  in  this  country,  the  Court 
has  held  that  contingent  rights  are,  as  a  rule,  assignable  in 
equity,  and  that  a  deed  purporting  to  pass  what  one 
expects  to  inherit  from  a  parent,  and  many  other  contin- 
gent rights,  will,  upon  the  happening  of  the  contingency 
and  the  vesting  of  the  interest,  be  enforced  in  equity  as  a 
contract  to  convey  when  it  appears  that  the  deed  was  exe- 
cuted fairly  and  for  a  sufficient  consideration.  Foster  v. 
Hackett,  112  N".  C,  5i6  ;  Watson  v.  Smith,  110  N.  C,  6  ; 
Wright  V.  Brown,  116  N.  C,  26  ;  Taylor  v.  Smith,  Hid, 
531 ;  McDonald  v.  McDonald,  5  Jones  Eq.,  211  ;  Mastin 
V.  Marlow,  65  N.  C,  695  ;  Bodenhamer  v.  Welch,  89  N. 
C,  78.  The  ancient  prohibitory  rule  which  declared 
deeds  for  pretended  titles  and  for  interests  in  lands 
adversely  held,  as  well  as  conveyances  of  expectancies  to 
strangers,  inoperative  and  void,  was  founded  upon  the  idea 
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that  Buch  contractB  were  in  contravention  of  public  policy. 
This  Court  was  not  governed,  in  Loftin  v.  Hines^  107  N.  C, 
361,  by  any  such  principle  as  was  suggested  on  the  argu- 
ment, but  justified  the  ruling  upon  the  widely  different 
and  much  more  rational  view  of  public  policy,  that  in  sus- 
taining the  validity  of  mortgages  upon  crops  that  might 
be  made  by  the  mortgagor  for  an  indefinite  future  period, 
the  courts  would  lend  their  sanction  to  contracts  tending 
to  "diminish  production."  In  this  case  the  agreement,  by 
virtue  of  which  the  property  is  claimed,  vested  in  the 
plaintiff  in  consideration  of  his  stipulation  to  make 
advancements  to  defray  the  necessary,  expenses  in  the 
prosecution  of  the  saw-milling  business,  the  title  to  "all 
the  logs  cut,  all  the  timber  sawed,  and  every  product  of 
the  business"  if  it  was  neither  illegal  nor  fraudulent.  The 
defendant  attempts  to  impeach  the  instrument  upon  two 
totally  incongruous  grounds.  He  contends  first,  that  it 
should  be  held  void  as  against  public  policy  because  it 
tends  to  oppress  the  defendants  who  were  engaged  in  run- 
nina:  the  mill,  and  destroy  production  in  the  line  in  which 
they  were  engaged,,  and  for  the  further  reason  that  it  is 
the  duty  of  the  Court  to  hold  that  the  agreement  is  either 
upon  its  face  void,  because  by  its  terms  manifestly  made 
for  the  ease  and  comfort  of  the  men  engaged  in  the  milling 
business,  or,  if  that  is  not  true,  that  the  terms  of  the  instru- 
ment are  such  at  least  as  to  call  for  explanation  and  throw 
upon  the  plaintiff,  claiming  under  it,  the  burden  of  rebut- 
ting the  presuniption  that  it  is  fraudulent.  The  six  excep- 
tions to  the  referee's  report,  which  were  overruled  by  the 
Court,  raise  the  question  whether  either  of  these  conten- 
tions should  be  sustained. 

As  between  the  original  contracting  parties  we  think 
the  agreement  is  neither  void  nor  presumptively  fraudu- 
lent.    The  authorities  cited  show   that  the    agreement  was 
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not  void  because  it  purported  to  pass  the  equitable  right 
to  personal  property,  which  at  the  time  had  no  potential 
existence.  There  is  no  apparent  danger  of  destroying  the 
business  of  the  mortgagors,  if  we  hold  that  the  paper  must 
be  construed  as  creating  a  lien  from  its  registration,  since 
the  plaintiff,  as  a  security  for  the  money  advanced  to  buy, 
cut,  deliver  and  saw  logs,  acquired  a  lien  upon  the  logs 
and  the  product  of  the  mill,  with  the  power  in  the  defend- 
ants to  sell  at  the  mill  and  pay  over  the  proceeds  of  sale 
to  the  plaintiff  Brown,  or  to  ship  to  other  markets  in  the 
name  of  Brown  as  consignor.  A  contract  of  this  kind  to 
operate  indefinitely  on  the  capital  of  another,  conduct  the 
sales  of  the  product  of  the  business  and  pay  over  the  pro- 
ceeds, but  to  hold  both  raw  material  and  the  finished  or 
converted  article  in  trust  to  secure  the  payment  of  the 
fund  advanced,  is  not  of  the  kind  that  either  destroys  indus- 
tries  or  oppresses  those  conducting  them.  The  parties 
engaged  in  the  milling  business  were  allowed  to  make  an 
experiment  on  the  most  favorable  terms  to  ascertain 
whether  it  is  true  that  mathematical  calculations  may  be 
relied  on  to  ascertain  in  advance  the  proba])le  profits  of 
any  other  business  but  that  figures  will  fail  to  bring  cor- 
rect results  when  applied  to  the  prospective  operation  of  a 
saw  mill.  From  bad  management  or  some  other  cause 
the  business  did  not  prosper,  and  thereupon  a  lot  of  logs 
which  had  been  delivered  unconditionally  so  as  to  vest  the 
title  to  them  first  in  the  defendants  and  then  subject  them 
to  the  lien,  if  any  was  created  by  the  agreement,  were 
turned  over  to  the  brother  of  one  of  the  defendants  who 
had  furnished  them.  The  brother  (E.  E.  Dail)  had  no 
longer  any  title  to  or  lien  upon  the  logs.  If  the  agree- 
ment created  a  lien  as  between  the  parties  to  it  upon  all 
logs  delivered  at  the  mill,  it  would  follow,  upon  the  author- 
ity of  adjudications  in  this  Court   and  elsewhere,  that  the 
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defendant  E.  E.  Dail  had  conBtructive  notice  of  its  terms 
and  its  legal  eiTect,  because  upon  a  well  established  prin- 
ciple he  could  have  no  better  title  than  his  vendor.  Jones 
Ch.  Mort^,  Section  156. 

If  the  defendant  by  the  terms  of  the  agreement  held  the 
proceeds  of  sale  of  the  lumber  and  logs  in  trust  to  secure 
the  payment  of  the  money  advanced,  it  would  seem  mani- 
fest he  is  in  the  condition  that  a  person  always  occupies 
who  takes  property,  which  he  knows  is  held  in  trust,  in 
payment  of  a  debt  due  him  from  the  trustee  in  his  indi- 
vidual capacity.  If  E.  E.  Dail  had  taken  a  horse  which 
had  bee?)  pubjected  to  the  lien  of  a  chattel  mortgage  by 
those  who  were  operating  the  saw-mill,  to  secure  a  debt 
due  to  the  ]»laintiff,  clearly  the  title  would  not  have 
passed  in  the  face  of  the  registered  assignment.  If  the 
title  to  the  logs  passed  by  delivery  to  those  operating  the 
mill,  as  it  unquestionably  did  by  the  delivery,  and  the 
mortgage  was  not  void  as  contrary  to  public  policy,  then 
they  became  subject  to  the  lien  immediately  on  delivery. 
We  think  the  agreement  must  be  construed  according  to 
the  manifest  intent  of  the  parties  as  a  chattel  mortgage. 
No  particular  form  is  essential,  and  the  instrument  has  all 
of  the  constituents  necessary  to  create  a  chattel  mortgage. 
The  intention  of  the  parties  that  the  property  to  be  there- 
after acquired  should  be  held  in  trust  for  the  benefit  of 
the  plaintiff  and  that  the  proceeds  of  sale  of  it  should  be 
paid  over  to  him,  is  plainly  expressed,  and  the  instru- 
ment must  therefore  be  construed  as  a  chattel  mortgage, 
subject  to  lien  laws  and  other  statutes  subject  to  such  con- 
tracts, Jones  Chattel  Mort.,  275.  If  not  coming  within  the 
particular  rule  applicable  to  crops,  it  falls  within  the  gen- 
eral doctrine  governing  chattels  having  no  potential  exist- 
ence or  so  subsec^uently  accjuired,  Jones  Chattel  Mort.,  270a, 
40  Am.  Dec,  717  note,  71  Am.  Dec,  p.  730. 
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The  case  at  bar  diifers  from  Cheatham  v.  Hawkins^  76  N. 
C,  335,  in  that  the  advancements  under  the  contract  were 
made,  not  to  help  one  who  had  become  embarrassed  to  pay 
off  ])ressing  claims  and  weathei  the  storm,  but  to  start  a 
new  business,  as  all  of  the  parties  to  it  doubtless  thought 
with  the  prospect  of  profit  to  those  operating  the  mill  and 
of  reimbursement  of  advancements  with  interest  to  the 
plaintiff.  This  case  it  seems  to  us  falls  within  the  rea- 
sons given  by  the  Court  for  sustaining  a  mortgage  upon  a 
stock  of  goods  made  to  secure  the  notes  executed  for  the 
purchase  price  in  Kreih  v.  Rogers^  101  N.  C,  263.  No 
presumption  of  fraud  arises  where  a  lien  is  created,  as  in  this 
instance,  to  start  a  new  industry  by  furnishing  the  neces- 
sary capital  to  operate  the  business.  Men  who  lend  finan- 
cial aid  to  start  such  enterprises  are  often  public  benefac- 
tors, and  should  not  be  subjected  to  the  suspicion  that  over- 
hangs those  who  help  to  cover  up  and  put  beyond  the  reach 
of  creditors  the  assets  of  a  failing  person  or  partnership 
business. 

For  the  leasons  given  we  think  there  is  no  error. 

No  Error. 


BARRINGTON  &  BAXTEU  v.  W.  R.  SKINNER,  et  al. 

Personal  Property  —  Conditional  Sale  —  liegiHtration — 
Noten  in  lienewal  of  Old  Notes — Securitj/  Not  Released 
by  A cceptan ce —  C la im  and  Deli ce ry — Ju d<j m e n t . 

1.  An  iriBtriiineiit  relating:  to  the  sale  of  an  article  of  personal  pro- 

perty which  provided  that,  when  all  the  notes  given  for  its 
purchase  nhould  be  paid,  the  title  fi^hould  veht  in  the  pur- 
chaser, in  a  conditional  sale.       • 

2.  An  inHtrument  constituting  a  conditional  sale  of  personal  pro- 

perty is  properly  registered  in  the  county  where  the  pur- 
chaser resides  antl  in  case  of  the  latter's  removal  to  another 
county,  with  the  property,  need  not  be  again  recorded  in  the 
latter  countv. 
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8.  The  acceptance  of  new  notes  *4n  renewal  and  in  lien  of  the 
former  notes"  given  for  the  purchase  of  property,  is  not  a 
novation  or  a  relinquishment  of  the  security  afforded  by  the 
registration  of  an  agreement  that  the  vendor  should  retain 
title  until  such  notes  are  paid. 

4.  Where,  in  cliim  and  delivery  proceedings,  the  vendor  of  the 
property  who  had  retained  title  until  the  notes  for  its  pur- 
chase should  be  paid,  intervened  and  was  adjudged  to  be 
entitled  to  the  property,  the  plaintiff  (purchaser  from  the 
vendee)  who  had  given  bond  for  the  return  of  the  property 
to  the  defendant,  if  so  adjudged,  is  entitled  to  have  its  value 
ascertained  and  should  be  adjudged  to  pay  that  amount,  not 
exceeding,  however,  the  balance  due  the  vendor. 

Action  of  claim  and  delivery  heard,  on  a  case  agreed, 
before  Mclver^  «/.,  at  May  Term,  1895,  of  Craven  Supe- 
rior Court.  The  action  was  brought  by  plaintiffs  at  Fall 
Term,  1891,  of  Craven  County  Superior  Court,  to  recover 
one  D})right  Sterling  piano,  one  Bay  State  organ,  sixteen 
school  desks,  all  being  described  in  a  chattel  mortgage  from 
said  W.  R.  Skinner  to  one  W.  A.  Saddler,  dated  July  7, 
1891,  which  mortgage  was  duly  recorded  in  Book  29, 
Records  of  Craven  County.  The  piano  was  the  only  prop- 
erty in  dispute,  Skinner  having  surrendered  his  interest  in 
said  property  to  the  phiintiff.  At  February  Term,  1892, 
W.  D.  Moses  &  Co.,  of  Richmond,  Va.,  by  order  of  court, 
were  allowed  to  interplead  as  to  the  piano. 

It  was  admitted  that  W.  D.  Moses  &  Co.  delivered  the 
]>iano  to  W.  R.  Skinner  conditionally,  the  terms  being  set 
forth  in  the  paper  writing  marked  '*  A,"  which  paper  writing 
was  proven  in  Craven  county  and  recorded  in  Jones  county, 
after  being  passed  upon  by  clerk  of  said  Jones  county; 
that  at  the  time  of  executing  said  paper  writing  said  W. 
R.  Skinner  was  a  resident* ot  Jones  county,  and  Walter  D. 
Moses  &  Co.  were  residents  of  Richmond,  Va. ;  that  the 
witness  to  said  paper  writing,  A.  Cohn,  and  upon  whose 
oath  the  same  was  probated,  is  a  blind  man  and  cannot  see 
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to  read;  that  said  paper  writing  marked  "A"  was  not, nor 
has  it  ever  been  recorded  in  Craven  county ;  that  soon  after 
the  execution  of  said  paper  writing,  in  September,  1889, 
the  said  W.  R.  Skinner  removed  from  said  county  of  Jones 
to  the  county  of  Craven,  and  brought  with  him  the  piano 
in  question;  that  in  March,  1890,  the  said  W.  R.  Skinner 
executed  to  one  W.  A.  Saddler,  then  residing  in  Pamlico 
county,  a  mortgage  for  one  hundred  and  twenty-two  dol- 
lars on  the  following  property,  to  wit:  one  piano  and  one 
organ,  the  said  W.  R.  Skinner  then  residing  in  Newbern, 
county  of  Craven,  and  the  said  mortgage  was  recorded  in 
said  Craven  county.  Book  28,  page  68,  that  on  the  11th  day 
of  July,  1891,  the  said  W.  R.  Skinner  executed  to  said  W.  A. 
Saddler  a  mortgage  for  the  sum  of  one  hundred  and  thirty- 
five  dollars  in  payment  of  the  former  mortgage  and  interest 
and  for  indulgence  in  the  payment  of  the  mortgage  debt, 
including  in  said  mortgage,  besides  the  piano  and  organ,  the 
sixteen  desks  referred  to  in  this  action  of  claim  and  delivery, 
which  said  mortgage  was  then  recorded  in  Craven  county, 
the  county  where  the  said  W.  R.  Skinner  then  resided,  in 
which  mortgage  the  said  W.  R.  Skinner  covenanted  that 
said  property  was  free  and  clear  of  all  encumbrances,  and,  in 
fact,  there  were  no  liens  or  encnmbrances  then  on  said  prop- 
erty recorded  in  Craven  county;  that  on  the  13th  day  of 
June,  181H,  after  maturity  of  the  sjiid  note  and  mortgage  the 
plaintiflls  without  notice  of  any  prior  lien,  after  having  the 
records  of  Craven  county  examined  to  ascertain  if  any  lien 
was  on  record  against  said  property,  purchased  the  note 
and  mortgage  for  the  full  face  value,  to-wit,  one  hundred 
•and  twenty-five  dollars,  from  the  said  W.  A.  Saddler,  who 
duly  and  properly  assigned  the  same  to  the  plaintiffs;  that 
after  the  said  W.  R.  Skinner  had  removed  from  Jones 
county  to  Craven  county,  on  the  3Uth  day  of  October,  1890, 

he  did  execute  to  Walter  D.  Moses  &  Company  fifteen  notes 
117—4 
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of  fifteen  dollars  each,  in  renewal  and  in  lieu  of  the  former 
notes,  all  of  which  had  then  become  due,  but  no  mortgage 
or  lien  was  executed  to  the  said  Walter  D.  Moses  to  secure 
the  said  new  notes  by  the  said  W.  R.  Skinner,  nor  were  the 
said  notes  recorded  in  Craven  county  or  elsewhere,  though 
they  purport  to  be  lien  notes.  It  was  agreed  that  the  old 
notes,  which  were  secured  by  a  lease  contract  or  paper 
writing  (Marked  A.),  when  surrendered  were  marked 
"Surrendered  for  renewal  note,"  across  the  face. 

Exhibit  ''A''  was  as  follows: 

"This  agreement,  made  by  and  between  Walter  D. 
Moses  <k  Company,  of  the  first  part,  and  W.  R.  Skinner, 
of  PoUoksville,  North  Carolina,  of  the  second  part,  Wit- 
nesseth :  That  the  said  Walter  D.  Moses  &  Co.  do  hereby 
lease  to  the  said  party  of  the  second  part  a  Sterling  TJp. 
G.  Piano,  stool  and  cover,  style  D.,  No.  6140,  and  of  the 
value  of  two  hundred  and  sixt3'-tive  dollars,  for  the  sum  of 
fifty  dollars  in  advance  and  his  note  payable  in  six  months 
after  date  for  sixty-six  and  67-100  dollars,  and  his  note 
payable  nine  months  after  date  for  sixty-six  and  66-100 
dollars,  and  his  note  payable  in  twelve  months  after  date 
for  eighty-four  and  IU-100  dollars,  said  cash  payment  and 
notes  to  bear  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  date  of  maturity  till  paid,  to  bj  paid  for  the 
use  thereof,  agreeing  that  when  the  above  named  sum  of 
two  hundred  and  sixty -five  dollars  shall  have  been  paid 
to  the  said  Walter  D.  Moses  &  Co.,  they  will  sell  and 
deliver  to  the  said  party  of  the  second  part  the  said  instru- 
ment with  a  good  and  eftcctual  bill  of  sale  therefor. 

"And  said  party  of  the  second  part  hereby  agrees  to  pay- 
the  above  named  sum  in  the  above  specified  manner  for 
the  use  of  said  instrument  until  the  aforesaid  sum  of  two  hun- 
dred and  sixty-five  dollars  shall  have  been  paid  in  full,  and 
in  ease  of  a  failure  to  make  said  payments  or  any  of  them  or 
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to  fully  comply  with  the  terms  of  this  agreement,  then  the 
said  party  of  the  second  part  agrees  to  deliver  up  said 
instrument  to  the  said  Walter  D.  Moses  &  Company,  or 
their  assignees  on  their  election,  without  legal  process,  in 
as  good  condition  as  the  same  now  is,  reasonable  use  and 
wear  thereof  excepted.  It  being  agreed  and  understood 
by  the  parties  hereto  that  until  the  said  instrument  has 
been  paid  for  in  full  as  herein  provided  it  is  to  remain  the 
property  of  the  said  Walter  D.  Moses  &  Co.  It  is  further 
understood  by  and  between  the  parties  hereto,  that  in  the 
event  of  a  failure  to  make  the  payment  on  the  instrument 
above  mentioned  and  the  return  of  the  same  to  the  party 
of  ihe  first  part  at  their  option,  the  said  party  of  the  second 
part  hereby  agrees  to  pay  rent  at  the  rate  of  nine  dollars 

per  month,  also and  insurance  for  the  time 

during  which  the  said  party  of  the  second  part  had  posses- 
sion of  the  said  instrument.  And  said  party  of  the  second 
part  hereby  agrees  that  said  Walter  D.  Moses  &  Co.  shall 
keep  insured  the  said  instrument  at  the  expense  of  said 
party  of  the  second  part  against  loss  by  fire  f  >r  the  benefit 
of  said  Walter  D.  Moses  &  Co.,  as  their  interest  may 
appear  ;  the  said  instrument  not  to  be  removed  from  his 
residence,  Polloksville,  North  Carolina,  without  consent  of 
said  Walter  D.  Moses  &  Co.  endorsed  on  this  instrument. 
"Nothing  in  this  memorandum  and  any  payment  of 
money  and  rent  as  provided  shall  in  any  wise  vest  in 
said  party  of  the  second  part  any  title  to  said  instrument 
or  any  property  therein  for  any  term  whatever  or  shall 
prevent  or  hinder  said  Walter  D.  Moses  &  Co.  from 
taking  possession  of  said  instrument  at  any  time  it  may 
be  d'^emed  proper  as  herein  provided,  the  party  of  the 
srcond  part  hereby  waiving  the  benefit  of  the  honiestead 
exemption  as  to  the  obligation  secured  by  this  agreement. 
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Dated  at  Richmond,  Va.,  this  8th  day  of  June,  1889.     In 
witness  whereof  we  have  hereunto  subscribed  our  names. 

"Walter  D.  Moses  &  Co., 

"W.  R.  Skinner." 
"Witness,  A.  Cohn." 

His  Honor  being  of  the  opinion  that  the  paper  writing 
marked  "Exhibit  A"  did  not  constitute  a  conditional  sale, 
adjudged  that  the  interpleader,  the  said  AV alter  D. 
Moses  &  Co.,  recover  of  the  plaintiff  the  possession  of  the 
said  Upright  Sterling  Piano,  and  if  possession  of  tlie  same 
could  not  be  had,  that  the  said  Walter  D.  Moses  &  Co. 
should  recover  of  the  plaintiffs  and  their  sureties  the  sum 
of  one  hundred  and  fifty  dollars,  and  the  costs  of  the 
action,  to  be  taxed  bv  the  Clerk." 

From  this  judgment  the  plaintiffs  appealed. 

Mr,  W,  ir.  ClarJc^  for  plaintiffs  (appellants). 
No  counsel,  contra, 

Clark,  J.;  The  terms  of  the  sale  of  the  piano  by  Moses 
&  Co.,  to  the  defendant  provided  for  the  execution  of  notes 
for  the  installments  of  rent  and  that  when  all  the  rent  notes 
were  paid,  title  should  pass  to  the  said  Skinner,  title  being 
retained  by  Moses  &  Co.  till  such  final  payment.  Such 
instrument  was  in  truth  and  in  legal  effect  a  conditional 
sale,  and  has  been  so  held  in  Puffer  v.  Lucas^  112  K.  C, 
377,  which  has  been  cited  and  approved  in  Crinkley  v. 
Egerton^  113  N.  C,  444,  and  Clark  v.  Hill^  at  this  term. 
The  registration  was  properly  made  in  the  County  of  Jones 
where  the  purchaser  resided  and  the  property  was  situated. 
The  Code^  Sections  1254,  1275.  On  the  removal  of  the 
purchaser  with  the  property  to  Craven  County  it  was  not 
required  that  the  instrument  should  again  be  recorded  in 
that  County. 


N.  C]  SEPTEMBEE  TERM,  1895.  53 


L 


Barrington  v.  Skixnkr. 


The  renewal  of  the  notes  indicated  no  intention  to  relin- 
qnish  the  security  aftbrded  by  the  registration  of  the  agree- 
ment that  the  vendors  should  retain  title.  On  the  con- 
trary it  is  expressly  stated  that  the  new  notes  were  given 
"in  renewal  and  in  lien  of  the  fv^rraer  notes"  and  that 
when  the  old  notes  were  surrendered  they  were  marked  "sur- 
rendered for  renewal  note"  across  the  face.  There  was  no 
novation  and  the  new  notes  retained  the  same  security  as 
the  old  ones.  Hyman  y.'Devereux^  63  N.  C,  624.  This 
differs  from  Smith  v.  Bynum^  92  N.  C,  108,  where  there 
was  a  novation  and  a  distinct  relinquishment  of  the  secur- 
ity by  taking  a  new  mortgage  and  note  in  settlement.  The 
plaintiff  upon  his  bond  for  the  return  of  the  property  to 
the  defendant,  if  so  adjudged,  or  its  value  {The  Code^  324) 
was  properly  adjudged  to  deliver  the  same  to  the  inter- 
pleaders Moses  &  Co.,  The  Code,  S.  S.  189,  424  (1),  but  in 
the  absence  of  any  finding  or  agreement  that  the  value  of 
the  piano  was  $150,  it -was  error  to  rentier  judgment  for 
that  sum  against  the  plaintiffs  and  sureties  if  said  piano 
were  not  delivered  to  said  interpleaders.  The  plaintiffs 
are  entitled  to  have  the  value  of  the  piano  ascertained  and 
should  be  adjudged  to  pay  only  the  value  of  the  same — 
(not  exceeding  however,  in  any  event  the  balance  due  on 
the  purchase  money)  if  the  piano  is  not  delivered.  The 
judgment  thus  modified  is  affirmed. 

Modified  and  Affirmed. 
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CHARLES  PREISS  et  al  v.  E.  COHEN  et  a1. 

Hen  Judicata — Issues-^ Arrest  and  Bail. 

1.  Where  in  the  trial  of  an  action,  in  the  nature  of  a  creditor's 

bi]I,  in  which  the  complaint  alleged  that  the  defendant 
debtor  had  made  a  fraudulent  assignment  to  his  co-defend- 
ant and  that  the  purchases  of  goods  from  the  plaintiff  by  the 
defendant  debtor  had  been  made  by  fraudulent  representa- 
tions, the  plaintiff  tendered  issues  as  to  the  bona  fides  of  the 
assignment  and  also  of  the  several  purchases  from  plain- 
tiffs and  only  the  issue  as  to  the  fraudulent  assignment  was 
submitted  by  the  Court,  which  was  found  in  favor  of  the 
defendant  and  plaintiff  did  not  appeal  from  the  refusal  of  the 
Court  to  submit  the  other  issues  ;  Held,  that  the  refusal  to 
submit  the  issues  was  an  adjudication  against  the  right  of 
the  plaintiffs  to  have  the  same  submitted  and,  whether  erro- 
neous or  not,  became  7'es  judicata  after  the  failure  of  plain 
tiffs  to  prosecute  an  appeal  therefrom. 

2.  In  such  case  the  plaintiffs  are  precluded  from  having  the  defend- 

ant held  to  arrest  and  bail  for  any  fraud  alleged  in  the  com- 
plaint. 

8.  The  words  **before  judgment"  as  used  in  section  295  mean 
'*ftnal  judgment"  upon  the  matters  put  in  issue  by  the  plead- 
ings, and  hence,  the  judgment  rendered  for  the  debt  simply 
in  an  action  in  which  there  are  allegations  of  fraud,  does  not 
interfere  with  the  rights  of  the  parties  in  the  matters  in  dis- 
pute on  the  questions  of  fraud,  if  properly  prosecuted  ;  hence, 

4.  Where,  in  an  action  in  the  nature  of  a  creditors^  bill  alleging 
that  defendant  debtor  purchased  goods  from  the  plaintiffs 
upon  false  representations  and  made  a  fraudulent  assign- 
ment to  a  co-defendant,  the  Court  refused  to  submit  any  issue 
except  as  to  the  fraudulent  assignment  and  judgment  was 
rendered  on  the  debt,  and  plaintiffs  did  not  appeal;  Held, 
that  if  plaintiffs  had  appealed  from  the  refusal  of  the  Court 
to  submit  issues  as-  to  the  other  allegations  of  fraud  and  the 
ruling  had  been  reversed  he  might,  on  trial  of  the  issues, 
have  had  defendant  arrested  under  section  447  of  The  Code, 
notwithstanding  section  495  of  The  Code  provides  that  an 
order  of  arrest  must  issue  ** before  judgment." 

This  action  was  begun  December,  1892.    At  May  Term, 
1894,  of  Craven  Superior  Court,  it  came  on  for  trial,  upon 
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complaint  and  answer  as  filed,  before  J,  F,  Graves^  Judge^ 
and  a  jury.  The  following  issues  were  tendered  by  plain- 
tiffs, declined  by  the  defendants,  and  overruled  by  the 
Judge  : 

"1.  What  was  the  value  of  the  goods  set  apart  to  E. 
Cohen  as  his  personal  property  exemption  ? 

"2.  Was  the  sale  of  said  goods  set  apart  made  with 
intent  to  defraud,  delay  or  hinder  the  creditors  of  E. 
Cohen  ? 

"3.  Did  defendant  Sol  Cohen  have  notice  of  such  intent  ? 

"4.  Was  the  deed  of  assignment  by  E.  Cohen  to  H.  Don- 
nenberg  made  with  intent  to  hinder,  delay  or  defraud  the 
creditors  of  E.  Cohen  or  any  of  the  said  creditors  ? 

"5.  Did  the  defendant  E.  Cohen  obtain  the  credit  and 
goods  of  the  Chesapeake  Rubber  Co.,  by  fraudulent  rep- 
resentations as  to  his  financial  condition,  made  to  said 
Chesapeake  Rubber  Company  ? 

"6.  Were  the  goods  and  credit  obtained  from  the  W^ein- 
berg  Cloak  Company  by  E.  Cohen,  by  fraudulent  represen- 
tations as  to  his  financial  condition  made  to  said  Weinberg 
Cloak  Co.  ? 

''7.  Were  the  goods  and  credit  obtained  from  the  Cohen- 
Adler  Shoe  Co.,  by  E.  Coheo,  by  fraudulent  representa- 
tions as  to  his  financial  condition,  made  to  said  Cohen- 
Adler  Shoe  Co.  ? 

"8.  Were  the  bills  of  the  Weinberg  Cloak  Co.,  and  the 
Cohen-Adler  Shoe  Co.,  assigned  for  a  valuable  considera- 
tion to  the  plaintiffs,  Chesapeake  Rubber  Company,  as 
alleged  V 

The  court  submitted  but  one  issue — that  as  to  fraudulent 
intent  in  making  the  assignment.  Plaintiffs  excepted.  A 
mistrial  was  had,  the  jury  failing  to  agree. 

The  case  came  on  again  for  hearing  before  McTver^ 
Judge^  and  a  jury  at  the  February  Term,  1895.     Plaintiffs 
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tendered  the  same  issues.  Defendants  declined  the  same, 
and  the  court  overruled  them  and  submitted  the  following 
issue  only  : 

Was  the  assignment  of  E.  Cohen  made  with  intent  to 
hinder,  delay  or  defraud  creditors  ?  to  which  the  jury 
answered,  "No."  Plaintiffs  excepted  to  the  refusal  to  sub- 
mit the  issues  as  tendered.  Judgment  was  entered  that  all 
the  defendants,  except  Sol  Cohen  and  E.  Cohen,  go  without 
day.     No  appeal  was  taken  from  said  judgment. 

Plaintiffs  moved  for  judgment  for  debts  demanded  in 
pleadings,  and  on  motion  the  motion  was  continued.  At 
Spring  Term,  1895,  motion  was  again  continued  before 
Mclv€i\  Judge.  At  May  Special  Term,  1895,  case  came 
on  to  be  heard  before  Bryan^  Judge^  holding  this  court. 
May  2nd,  1895,  plaintiffs  moved,  before  Clerk  of  the 
Superior  Court :  *'S.  Preiss  and  J.  Preiss,  partners  as 
Chesapeake  Rubber  Co.,  the  plaintiffs  above  named,  show 
the  court :  That  a  suiScient  cause  of  action  exists  in  their 
favor  against  the  defendant  E.  Cohen,  as  set  out  in  Arti- 
cles XIV  and  XVI  and  XVII  of  the  Complaint,  and  for 
the  causes  set  out  in  Articles  IV  and  XV  and  XVI  of  the 
sworn  complaint  in  this  action,  which  they  ask  to  be  taken 
as  an  affidavit  for  arrest,  they  move  the  court  that  an  order 
of  arrest  for  the  said  defendant  be  issued  and  tliat  he  be 
held  to  bail." 

The  order  of  arrest  was  issued  by  W.  M.  AVatson,  Clerk 
of  the  Superior  Court.  The  defendant  was  arrested  and 
gave  bail  for  the  sum  of  ^1,000  on  May  2nd,  1895.  At 
said  Sjiecial  Term,  June,  1895,  B ry an ^  Judge ^M^on  motion 
of  defendant,  E.  Cohen,  upon  the  record  in  the  case,  dis- 
solved the  order  of  arrest  and  made  order  releasing  the 
bail  of  said  defen^lant.  From  which  the  plaintiffs,  S.  and  J. 
Preiss,  appealed.  Plaintiffs  then  moved  for  continuance 
of  their  motion  for  judgment  until  appeal  could    be  heard. 
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Court  proceeded  to  judgment  from  which   plaintiffs   also 
appealed. 

Plaintiffs,  S.  and  J.  Preiss,  assigned  as  error  refusal  to 
submit  issues  tendered,  the  order  of  discharge  and  dissolu- 
tion of  said  order  of  arrest,  and  the  refusal  to  continue 
motion  until  appeal  is  heard. 

Mr.  W.  D.  Mclver,  for  plaintiffs  (appellants). 

Messrs,   W.  W.  Clark  and  O.  IL  G'uion^  for  defendants. 

Faircloth,  C.  J.:  This  is  a  creditor's  bill  heard  upon 
complaint  and  answer.  The  complaint  alleges  that  defend- 
ant E.  Cohen  assigned  his  stock  of  goods  on  November 
21,  1892,  to  defendant  H.  Donnenberg,  with  intent  to 
defraud,  delay  and  hinder  his  creditors,  the  plaintiffs.  It 
also  alleges  that  he  purchased  goods,  &c.,  from  the  several 
plaintiffs,  upon  fraudulent  misrepresentations.  These  sev- 
eral allegations  are  denied  by  the  answer  of  defendants, 
except  that  they  admit  the  purchases  and  the  amounts  due 
each  plaintiff  as  alleged.  At  May  terra,  1894,  the  plain- 
tiffs  tendered  an  issue  as  to  the  assignment  of  E.  Cohen  to 
Donnenberg,  and  other  issues  as  to  the  J^na  ^rf^5  of  the  sev- 
eral purchases  from  the  plaintiffs.  The  court  refused  to 
submit  any  of  such  issues  to  the  jury,  except  the  first  as  to 
the  assignment  and  the  plaintiffs  excepted.  A  mistrial 
was  had.  At  February  term,  1895,  the  cause  came  on 
when  the  plaintiffs  tendered  the  same  issues  and  the  court 
refused  to  submit  any  except  one,  to-wit :  ''Was  the 
assignment  of  E.  Cohen  made  with  intent  to  hinder,  delay 
or  defraud  creditors."  The  plaintiffs  again  excepted  to 
the  refusal  to  submit  the  issues  tendered.  The  jury 
answered  the  issue  submitted  "No."  Judgment  was  that 
all  the  defendants  go  without  day,  except  E.  Cohen  and 
Sol.  Cohen.     No  appeal   was  taken   from  said  judgment. 
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.-.u   :V>r  judgments  for  the  amount   of  their 
.    riicir)   motion,   the  motion   was  continued. 
^    «  i  iii,    L*<i*.">,  the  motion  was  again    continued, 
nw,  lsii.">^  the  plaintiffs  on   affidavit  obtained  an 
.1*    uo  clerk  and  caused  E.  Cohen  to   be   arrested. 
*\\nu  the  above  rulings  of  the  court   was  ever 
At   May   special   term,   1895,   the   case    was 
.,  .    i    KiirU  when  his  Honor   adjudged  that   the  order  of 
.     ^  ^.    ^0   Ji:>charged    and    that   the    defendant    E.   Cohen 
\or  hi:<  costs  incurred  by  reason  of  said  arrest.     Plain- 
is  cippealed  and  moved  for  a  continuance  of  their  motion 
i:inl  iippeal  is  heard.    ■ 

This  review  of  the  proceedings  presents  the  question 
uiu'iher  the  plaintiffs  had  the  right  to  have  their  several 
i^^uc!?  tendered,  tried  in  this  action,  and  tn  arrest  the 
drfciidant  on  May  2,  1895.  The  refusal  of  the  court  .to 
>ul>!uit  the  issues  tendered  by  plaintiffs  and  excepted  to, 
wHsi  an  adjudication  against  such  right  and  subject  to  be 
reviewed  by  this  Court,  and  became  res  judicata  .after 
the  failure  to  prosecute  an  appeal  therefrom.  Passour  v. 
Lineberger^  90  N.  C,  150;  Wingo  v.  Hoojyer^  98  N.  C,  482. 
The  ruling  of  the  court  against  the  right  of  the  plaintiffs 
to  submit  their  several  issues  of  fraud  to  the  jury  in  this 
action,  involved  the  right  of  the  plaintiffs  to  have  the 
defendant  arrested  for  the  causes  alleged  in  their  com- 
plaint, and  until  that  right  was  determined  in  their  favor 
they  had  no  right  to  arrest  him  as  they  did  on  May  2nd, 
1S95,  because  that  would  be  taking  two  bites  at  the  same 
cherry.  The  plaintiffs,  when  their  summons  issued,  could 
have  had  defendant  arrested  by  complying  with  The  Code 
provisions  in  regard  thereto,  but  did  not  elect  to  do  so. 
When  they  tendered  their  several  issues  upon  the  plead- 
ings, they  raised  the  question  of  their  right  to  arrest 
defendant  for  the  causes  stated  in  their  complaint,   which 


N.  C]  SEPTEMBER  TERM,  1895.  59 


PrKISS  t?.   COHKN. 


was  decided  against  them  by  his  Honor,  and  they  could 
proceed  no  further  under  Section  295  of  The  Code^  and 
his  Honor  committed  no  error  in  discharging  the  order  of 
arrest  made  on. May  2, 1895. 

The  plaintiffs  were  under  the  misapprehension,  that  if 
they  should  enter  judgments  simply  for  the  amount  of  their 
debts,  which  were  not  disputed,  they  would  lose  their  right 
to  ever  arrest  the  defendant  on  the  grounds  set  out  in  their 
complaint,  by  reason  of  The  Code^  Sec.  295.  The  words 
"before  judgment,"  in  that  section,  were  treated  by  this 
Court  in  Houston  v.  Walsh^  79  N.  C,  35,  as  final  judg- 
ment, and  final  judgment  in  this  action,  we  think,  means  a 
judgment  upon  the  matters  put  in  issue  by  the  pleadings, 
about  which  there  was  earnest  contention,  and  not  a  judg- 
ment merely  for  their  debts,  which  were  not  in  issue  nor 
disputed. 

If  plaintiffs  had  prosecuted  their  appeal  from  the  refusal 
of  the  court  to  submit  the  issues  tendered,  and  successfully 
maintained  their  right  to  submit  their  issues,  then  their 
right  to  arrest  defendant  would  have  been  established,  and 
to  proceed  and  try  the  truth  of  their  allegations;  and,  if 
those  issues  were  found  in  their  favor,  they  could  still  have 
had  the  defendant  arrested  under  Section  447  ot  The  Code^ 
by  complying  with  that  and  Section  291.  The  judgments 
rendered  at  any  time  simply  for  the  debts  could  not  inter- 
fere with  the  course  of  the  action  or  the  rights  of  the  par- 
ties in  the  matters  in  dispute  on  the  questions  of  fraud. 
Clafiin  V.  Underwood^  lb  N.  C,  485.  Section  447  presup- 
poses a  judgment  for  the  debt. 

Article  I,  Section  16,  of  the  Constitution,  says,  "There 
shall  be  no  imprisonment  for  debt  in  this  State  except  in 
cases  of  fraud."  Now,  in  order  to  avoid  a  violation  of  this 
article  of  the  Constitution,  and  at  the  same  time  protect 
honest  creditors  against  dishonest  debtors,  it  devolved  upon 
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the  Legislature,  in  cases  of  fraud,  to  enact  such  laws  as  are 
necessary,  in  its  discretion,  for  arrest  and  imprisonment  in 
proper  cases,  and  to  provide  for  all  necessary  proceedings 
in  relation  thereto.  This  it  has  done  in  l^he  CodSj  Title  9, 
and  other  sections,  and  it  then  becomes  the  duty  of  the 
Court  to  interpret  and  ascertain  the  meaning  of  these  enact- 
ments, which  is  a  task  not  always  free  from  difficulty. 

If  the  defendant,  after  trial  and  execution,  finds  himself 
still  under  arrest,  and  cannot  be  relieved  by  motion  for  his 
discharge,  he  must  seek  his  remedy  under  The  Code^  Sec- 
tion 2942,  for  the  relief  of  insolvent  debtors. 

Judgment  Affirmed. 


A.  L.  HAS8ARD  SHORT  v.  HARDISON  &  BIGGS. 

Contract^  Breach  of — Measure  of  Damages — Trial 
— Instruction — Harm  less  Error. 

1.  It  is  not  error  to  refuse  to  give  an  instruction  where  there  is  no 

evidence  to  support  it. 

2.  Where,   in   the  trial  of  an  action  for  breach  of   contract  to 

deliver  logs  it  appeared  that  the  breach  complained  of  con- 
tinued but  one  day  after  which  defendants  resumed  the 
delivery  until  stopped  by  plaintiff,  it  was  not  error  to  refuse 
to  instruct  the  jury  that  if  defendants  committed  a  breach, 
it  was  optional  with  plaintiff  to  resume  the  contract  on 
defendants^  offer  to  do  so,  and  that  if  plaintiff,  after  the 
breach,  offered  to  purchase  timber  of  defendants  independent 
of  the  contract  and  defendants  refused  to  sell  and  plaintiff 
was  unable  to  procure  the  lo^'s  elsewhere,  the  measure  of 
plaintiffs'  damages  would  not  be  affected  by  the  offers 
made  by  defendants. 
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8.  Where,  in  the  trial  of  an  action  for  breaeli  of  contract  to  supply 
logs  to  the  plaintiff,  it  appeared  that  the  breach  lasted  only 
one  day  after  which  the  defendants  resumed  delivery,  and 
there  was  no  evidence  that  the  plaintiff  earned  or  might 
have  earned  anything  at  other  employment  while  his 
mill  was  idle,  it  was  harmless  error  to  instruct  the  jury  to 
deduct  from  the  damages  to  be  awarded  plaintiff  what  he 
earned  or  might  have  earned  at  other  employment  during 
the  period  of  the  breach. 

4.  Where,  by  the  terms  of  a  contract  relating  to  the  purchase  and 

sale  of  logs,  the  logs  were  to  be  paid  for  '*in  cash  or  its 
equivalent,"  the  vendor  was  not  bound  to  accept  drafts  on 
third  parties  in  payment,  and  the  Tact  that  he  did  so  several 
times  did  not  compel  him  to  continue  to  do  so. 

5.  Where  the  plaintiff  in  an  action  for  breach  of  contract  declares 

on  a  written  contract  that  provides  for  payment  *4n  cash  or 
its  equivalent,"  he  will  not  be  allowed  to  show  a  verbal  agree- 
ment on  the  part  of  the  vendor  to  accept  drafts  on  a  third 
party  in  payment. 

Civil  action,  tried  before  Arrafield^  «/.,  and  a  jury,  at 
Fall  Term,  1894,  of  Edgecombe  Superior  Court.  There 
was  judgment  for  the  defendants  and  the  plaintiff 
appealed.  The  facts  are  suiBciently  stated  in  the  opinion 
of  Associate  Justice  Furches. 

Messrs.  John  L.  Bridgers  and  Don  Gilliam^  for  plaintiffs 
(appellants). 

Mr.  Jas,  E.  Moore^  for  defendants. 

Furches,  J.:  This  is  an  action  for  damages  for  an 
alleged  breach  of  contract  in  defendants'  failing  o  deliver 
logs,  and  for  other  breaches  assigned  by  plaintiff  upon  a 
written  contract  between  the  parties. 

According  to  the  terms  of  the  contract,  defendants 
were  to  provide  and  furnish  plaintiff  a  suitable  place  at 
Robersonville  to  put  his  mill  and  to  furnish  plaintiff,  at  his 
mill,  not  less  than  ten  thousand  feet  of  logs  per  day  of 
specified  size  and  quality,  for  which  plaintiff,  at  the  end  of 
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each  recurring  month,  was  to  pay  defendants  five  dollars 
per  thousand,  "in  cash  or  its  equivalent." 

This  contract  was  made  in  December,  1890  and  the  par- 
ties commenced  delivering  logs  and  sawing  lumber  in 
March,  1891,  which  was  continued  until  July,  1891.  But 
before  this  time  the  plain tiflf  had  fallen  short  in  his  pay- 
ments, which  he  then  settled  by  ejiving  his  note  and  mort- 
gage on  his  mill  for  $1,100,  in  part,  and  paying  the  balance 
by  a  draft  on  Parmele  &  Eccleston,  to  whom  plaintiff  was 
selling  lumber.  Defendants  before  this  had  received  drafts 
on  Parmele  &  Eccleston,  in  part  payment  for  their  logs; 
but  having  reason,  as  they  thought,  to  suspect  the  solvency 
of  Parmele  &  Eccleston,  defendants  informed  plaintiff  that 
they  would  take  no  more  of  these  drafts  unless  they  were 
secured,  and  that  they  would  stop  delivering  logs,  unless 
some  arrangement  was  made  to  secure  them.  There  was 
considerable  chaffering  I  etween  the  parties  about  the  mat- 
ter, but  the- plaintiff  failed  to  provide  any  additional  secur- 
ity and  on  the  7th  day  of  July  defendants  stopped  the 
delivery  of  logs.  But  defendants  failing  to  get  other  secur- 
ity, on  the  next  day  notified  plaintiff  that  they  would  con- 
tinue to  deliver  the  logs  on  the  same  terms  they  had  been 
delivering  them,  and  on  the  9th  they  commenced  deliver- 
ing logs,  which  they  continued  until  plaintiff  notified  them 
that  he  would  not  receive  them. 

It  was  decided  when  this  case  was  here  before  that  plain- 
tiff was  entitled  to  recover  such  damages  as  he  sustained 
on  account  of  the  breach  of  contract — the  failure  to  deliver 
logs;  but  if  defendants,  on  the  next  day,  offered  to  con- 
tinue to  deliver  logs  on  the  same  terms  they  had  been 
delivering  them,  and  commenced  to  deliver  them  and  con- 
tinued to  do  so  until  plaintiff  notified  defendants  ho  would 
not  receive  them,  that  plaintiff  would  only  be  entitled  to 
such  damage  as  he  sustained  between  the  time  defendants 
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'  stopped  delivering  the  logs  and  the  time  when  they  com- 
menced to  deliver  them  again.  114  N.  C,  482.  So  the 
rule  of  damage  in  this  case  has  been  settled  and  it  only 
remains  for  ns  to  see  whether  this  rale  has  been  observed 
and  properly  enforced. 

There  are  no  exceptions  to  evidence.  There  are  a  num- 
her  of  special  instructions  asked  by  defendant,  but  they 
were  all  given  as  asked,  or  in  substance,  except  9,  17  and 
18,  and  these  we  think  were  properly  refused. 

As  to  9,  there  was  no  evidence  that  plain tiif  was  at  work 
on  the  railroad,  during  the  time  defendants  failed  to  deliver 
logs.  In  fact  there  was  evidence  showing  that  he  was  not 
on  the  railroad  at  that  time,  and  it  would  have  been  impro- 
per to  submit  a  question  to  the  jury  without  some  evidence 
to  support  it. 

The  17th  cannot  be  sustained.  It  is  true  that  it  was 
optional  with  plaintiff  after  the  breatih  by  defendants, 
whether  he  would  continue  the  old  contract  or  make  a  new 
one  with  defendants.  But  this  is  not  the  point  in  the  case. 
The  question  is  the  measure  of  damage  on  account  of 
defendants'  failing  to  deliver  logs.  And  if  they  only  failed 
to  deliver  for  one  day,  and  then  continued  to  deliver  until 
they  were  notified  by  plaintiff  that  he  w^ould  no  longer 
receive  them,  what  difference  could  it  make  w^iether  plain- 
tiff tried  to  buy  them  from  others  and  could  not  ?  He  had 
no  need  for  buying  from  other  persons  when  defendants 
were  offering  to  deliver  them  on  the  same  terms  they  had 
been  delivering  them. 

The  18th  prayer  cannot  be  sustained  and  is  disposed  of 
by  what  we  have  said  in  discussing  17.  This  disposes  of 
the  prayers  for  special  instructions  and  it  only  remains  to 
consider  his  Honor's  charge  to  tlie  jury. 

His  Honor  in  charging  the  jury  u|»on  the  question  of 
damage   instructed  them,  among  other  things,  that  they 
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should  estimate  the  value  of  plaintiflTs  personal  service,  as 
well  as  profits  of  mill,  in  fixing  the  amount  of  damage  to 
which  plaintiif  was  entitled;  and  to  deduct  expenses  of 
mill,  &c.,  and  what  plaintiflf  did  earn  or  might  have  reason- 
ably earned  at  other  employment.  Plaintiif  objected  to 
this  part  of  the  charge,  and  if  it  is  liable  to  objection  the 
plaintiff  has  failed  to  show  us  that  he  is  damaged  thereby. 
It  is  certain  that  under  this  charge  plaintiff  had  the  bene- 
fit of  having  his  personal  services  considered  by  the  jury 
in  estimating  his  damages. 

While  there  is  no  evidence  tending  to  show  the  plain- 
tiff did  earn  anything  on  that  day,  or  that  he  might  with 
reasonable  diligence  have  done  go, —  «nd,  while  it  may 
have  been  improper  to  submit  this  proposition  to  the  jury, 
when  there  was  no  evidence, — we  fail  to  see  that  plaintiff 
is  damaged  by  this  instruction. 

The  Court  further  charged  the  jury  that  "The  construc- 
tion of  a  written  contract  is  a  matter  of  law  to  be  passed 
upon  by  the  Court.  And  the  Couri  instructs  you  that  it  was 
no  part  of  the  original  contract,  for  a  breach  of  which  this 
action  is  brought,  that  the  defendants  should  accept  the 
paper  of  Parmele&  Eccleston  as  the  equivalent  of  money. 
And  the  Court  further  instructs  you  that,  if  you  believe 
that  the  defendants  took  Parmele  &  Eccleston's  paper  at 
various  time>  during  the  contract,  they  were  not  thereby 
compelled  to  continue  to  do  so  under  the  original  contract." 

The  plaintiff  complains  of  this  charge  and  insists  that 
the  contract  is  that  plaintiflf  shall  pay  defendants  for  the 
logs  "in  cash  or  its  equivalent,"  and  that  there  was  a  ver- 
bal agreement  that  defendants  would  take  drafts  on  Par- 
mele &  Eccleston,  and  that  was  what  "equivalent"  in  the 
contract  meant. 

To  be  paid  "in  cash  or  its  equivalent,"  without  further 
explanation,    would  mean   anything    besides   money   that 
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defendants  might  a^ree  to  take,  as  they  agreed  to  take  and 
did  take  a  note  and  mortgage,  or  drafts  on  Parmele  &  Eccles- 
ton.  But  there  is  nothing  in  the  written  contract  fixing 
these,  or  anything,  as  the  eqirivalent  of  cash. 

And  if  there  was  any  other  contract  between  the  par- 
ties than  the  written  contract  set  out  at  full  length  in 
plaintiif's  complaint,  it  is  not  declared  on  in  this  action. 

We  therefore  fail  to  see  the  error  complained  of  in  his 
Honor's  charge.  Indeed,  as  we  think,  it  was  a  correct 
exposition  of  the  law  arising  upon  this  contract. 

Counsel  for  plaintiff  seem  to  lay  stress  upon  a  sentence 
used  by  the  Court  in  the  opinion,  114  K.  C,  482,  where,  in 
the  argument  of  the  case,  the  Court  uses  the. following  lan- 
guage :  "If  the  parties  had  entered  into  a  new  contract 
identical  in  terms  with  the  original"  &c.,  and  plaintiff  says 
these  terras  of  the  renewal  of  the  delivery  of  logs,  were  not 
a  renewal  of  the  contract  on  ''identically  the  same  terms", 
as  defendants  still  refused  to  receive  drafts  on  Parmele  & 
Eccleston.  This  language  was  used  by  the  Court  for  entirely 
a  different  purpose  from  that  for  which  plaintiff  wishes 
to  use  it.  The  Court  was  there  using  it  to  show  that  plain- 
tiff would  still  have  a  right  of  action  ;  that  this  renewal  of 
the  contract  on  "identically  the  same  terms  as  the  old  con- 
tract" would  not  of  itself  be  a  waiver  of  the  breach  of  the 
old  contract.  But  how  it  can  be  used  by  plaintiff  to  show 
that,  because  he  did  not  renew  the  contract  on  "identically 
the  same  terms,"  this  would  affect  the  measure  of  damage, 
we  fail  to  see. 

Plaintiff's  damage  does  not  consist  in  defendants  failing 
to  make  a  new  contract,  but  because  they  failed  to  deliver 
logs  under  the  old  contract.  And  it  has  been  shown  in 
114  N.  C,  482,  as  well  as  in  this  opinion,  that  this  was  for 
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the  time  intervening  between  the  date  when  defendants 
stopped  delivery  and  commenced  again.     No  error. 

Affirmed. 


W.  F.  GRUBBS  V.  CHARLES  STEPHENSON. 

Trial — Verdict — Evidence — Claim'  and  Delivery — Forth" 

coming  Bond — Judgm^ent. 

1.  In  the  trial  of  an  action  against  an  alleged  lessee  for  the  posses- 

sion of  crops  to  satisfy  advances  made  by  plaintiff,  the  fol- 
lowing issues  were  submitted :  (1)  Did  defendant  rent  land 
of  plaintiff  as  alleged  in  the  complaint  ?  (2)  Did  crops  seized  in 
this  action  grow  on  said  lands?  (3)  If  so,  did  the  plaintiff 
make  advancements,  as  is  alleged,  to  said  defendant?  The 
jury  answerd  in  the  negative  to  the  first  two  issues  and  in 
the  affirmative  to  the  third  ;  Held^  that  the  response  to  the 
third  issue  is  not  contradictory  of  the  answers  to  the  first  two. 

2.  Where,  in  the  trial  of  an  action  by  one  claiming  to  be  the  lessor 

of  land  against  the  alleged  lessee  for  the  possession  of  the 
crops  to  satisf  J'  advances,  it  appeared  in  evidence  that  the 
plaintiff's  name  was  not  in  the  lease  when  signed  by  the 
defendant,  it  was  competent  for  the  latter  to  testify  that  he 
had  rented  no  land  from  the  plaintiff,  such  testimony  being 
admissible  not  to  contradict  the  paper  writing  but  to  neg- 
ative any  verbal  contract  of  renting,  if  the  jury  should  find 
that  plaiiltiff's  name  was  not  in  the  lease. 

3.  Where,  in  such  case,  the  defendant  testified  that  he  had  rented 

the  land  from  S.,  who  intervened  in  the  action  to  claim  the 
crops  as  landlord,  it  was  competent  to  corroborate  such  testi- 
mony by  producing  the  lease  from  the  latter. 

4.  The  Code  does  not  favor  circuity  of  actions,  and  the  gist  of  the 

bond  required  of  the  plaintiff  in  claim  and  delivery  proceed- 
ings being  the  return  of  the  property  taken  or  its  value,  it  is 
of  no  concern  to  such  plaintiff  whether  the  judgment  directs 
it  to  be  returned  to  the  defendant  or  to  an  intervenor  who 
claims  it  by  assignment  from  the  defendant. 

5.  A  judgment  on  the  forthcoming  bond  in  claim  and  delivery  pro- 

ceedings should *be  in  the  alternative  for  the  return  of  the 
property,  or,  if  that  cannot  be  had,  for  its  value  with  damages. 
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Civil  action,  commenced  by  W.  F.  Grubbs  against 
Charles  Stephenson,  before  a  Justice  of  the  Peace,  under 
the  Landlord  and  Tenant  Act,  to  get  possession  of  crops 
alleged  to  have  been  raised  on  land  rented  by  said  Stephen- 
son from  J.  W.  Jordan  and  W.  F.  Grubbs.  Judgment  was 
rendered  against  Grubbs,  who  appealed  to  the  Superior 
Court  and  gave  the  undertaking  required  by  law  to  enable 
him  to  reclaim  possession  of  the  property,  with  one  Rogers 
as  surety.  After  the  undertaking  was  executed  and  the 
appeal  probated,  M.  F.  Stancill  intervened  claiming  that 
he  was  the  landlord  of  Stephenson  and  that  the  crops 
belonged  to  him  to  satisfy  advances  made  by  him  to 
Stephenson.  The  action  was  tried  on  such  appeal,  before 
Mclver^  «/.,  and  a  jury,  af  Spring  Term,  1895,  of  North- 
ampton Superior  Court.  The  defendant  denied  renting 
the  land  from  the  plaintiff  Grubbs. 

The  issues  submitted  to  the  jury  and  their  answers  were 
as  follows  : 

"1.  Did  the  defendant,  Stephenson,  rent  land  of  the 
plaintiff  and  J.  W.  Jordan  as  is  alleged  in  the  Complaint? 
Answer.  No. 

"2.  Did  crops  seized  in  this  action  grow  on  said  lands  ? 
Answer.  No. 

*'3.  If  so,  did  the  said  Grubbs  make  advancements  in 
supplies  and  money,  as  is  alleged,  to  said  Stephenson  ? 
Answer.   Yes. 

"4.  Is  the  defendant,  Stephenson,  indebted  to  said 
Grubbs  for  such  advancements.  If  so,  in  what  sum  ? 
Answer.  Yes;  S161.50,  with  interest  from  1st  day  of 
November,  1887. 

"5.  What  was  the  value  of  the  property  seized  in  this 
action  by  the  plaintiffs  ?  Answer.  $125.35,  with  interest 
from  1st  day  of  November,  1887." 

A  contract   was  introduced,  signed    by    the    defendant 
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Stephenson,  agreeing  to  rent  from  J.  W.  Jordan,  Jr.,  and 
W.  F.  Grubbs,  a  one-horse  crop  of  forty  acres  of  land  for 
the  year  1887,  and  to  pay  therefor  900  pounds  lint  cotton. 
The  words  "W.  F.  Grubbs"  had  been  interlined  after  the 
agreement  was  first  written.  There  was  conflicting  testi- 
mony as  to  whether  the  interlineation  was  made  before  or 
after  the  signing  by  Stephenson. 

The  plaintiff,  W.  F.  Grubbs,  testified  that  after  Jordan 
rented  the  Bridgers  land  of  H.  B.  Peebles,  he  let  him  take 
a  half  interest  in  the  lease  ;  that  in  January,  1887,  Charles 
Stephenson  came  to  him  to  rent  a  one-horse  crop  on  said 
farm;  that  he  selected  a  piece  of  land  lying  west  of  the 
road,  but  did  not  conclude  the  bargain  for  it;  that  a  few 
days  afterwards  he  came  again — ^he  told  Stephenson  that  he 
had  let  Coats  have  the  piece  of  land  on  the  west  side  of  the 
road,  but  to  go  to  Mr.  J.  W.  Jordan  and  he  could  get  land 
on  east  side  of  the  road  just  as  good.  He  further  testified 
that  when  Stephenson  came  the  second  time,  he,  Grubbs, 
and  Jordan  had  just  returned  from  stepping  off  the  land 
which  Jordan  let  Stephenson  have ;  that  Jordan  attended 
to  renting  out  the  land  and  writing  the  contracts,  and 
Grubbs  collected  the  rents  and  settled  with  H.  B.  Peebles  ; 
that  the  words  "and  W.  F.  Grubbs,"  were  in  the  hand- 
writing of  J.  W.  Jordan,  and  were  there  when  the  paper 
was  handed  to  him  ;  that  during  the  year  1887  he  furnished 
Charles  Stephenson  with  money  and  agricultural  supplies 

to    the    amount   of  $ ,    of  which    Stephenson  paid 

$ ,  and  left   due  him   on   the  1st  day  of  November, 

1887,  $161.50 ;  that  he  had  been  merchandising  at  Sea- 
board for  several  years,  before  and  after  1887,  but  had 
never,  except  in  1887,  trusted  Charles  Stephenson  for  any 
goods,  &c. ;  that  if  he  was  not  Stephenson's  landlord  he 
had  no  lien  for  said  advancements.     The  crops  seized  grew 
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on  the  land  described  in  Exhibit  A.  Charles  Stephenson 
told  me  it  did. 

I  testified,  on  a  former  trial  of  this  ease,  that  the  receipts 
for  the  rents  received  from  Charles  Stephenson  was  in 
J.  W.  Jordan's  handwriting.  All  the  rents  were  paid,  and 
Charles  Stephenson  had  turned  over  cotton  to  me,  amount- 
ing to  seventy-four  dollars,  in  part  payment  of  his  account 
for  advancements.     1  was  a  merchant  at  that  time. 

Charles  Stephenson,  for  defendant,  testified :  That  in 
Jnauary,  1887,  he  went  to  Mr.  W.  F.  Grubbs  to  rent  a  one- 
horse  farm  of  the  Bridgers  land  ;  that  Grubbs  told  him  that 
he  could  get  a  piece  on  west  side  of  the  road.  A  few  days 
afterward  he  went  to  see  him  again,  and  Grubbs  told  him 
that  he  had  let  Coats  have  that  piece  of  land,  as  he  was 
alreadv  on  it,  but  that  Mr.  J.  W.  Jordan  would  let  him  have 

ml  ' 

all  the  land  he  wanted  on  east  side  of  the  road.  He  went  to 
Mr.  Jordan,  and  he  let  him  have  a  piece  of  land  lying 
northeast  from  the  house,  which  had  been  staked  ofi*,  and 
said  it  was  40  acres.  Afterwards  he  rented  of  Mr.  Jordan 
another  piece  nearer  the  house,  said  to  contain  35  acres, 
and  also  hired  Mr.  Jordan's  mule.  He  admitted  signing 
the  paper  marked  "Exhibit  A,"  but  said  if  W.  F.  Grubbs' 
name  was  in  it,  it  was  not  read  to  him.  He  said  Grubbs 
had  furnished  him  supplies  in  1887,  but  none  before  or 
since.  He  was  asked  :  Did  you  rent  any  land  of  Grubbs 
for  the  year  1887? 

First  Exception  :  This  question  was  objected  to  (not, 
however,  upon  the  ground  it  was  leading)  by  plaintifl^. 
Objection  overruled,  and  witness  answered  that  he  had  never 
rented  any  land  from  Grubbs  at  any  time.  Plaintiff 
excepted.  The  crop  seized  was  grown  on  the  land  rented 
for  Stancill,  and  not  on  the  land  described  in  "Exhibit  A." 
I  never  told  Mr.  Grubbs  that  the  crop  grew  on  the  land 
described  in  "Exhibit  A." 
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Second  Exception :  Defendants  offered  in  evidence  a 
paper  writing,  purporting  to  be  a  lease  from  M.  F.  Stancill 
to  defendant  Stephenson.  Objection  by  plaintiff;  objection 
overruled,  and  plaintiff  excepted. 

The  jury  answered  "No"  to  1st  and  2d  issues ;  "Yes"  to 
3d,  and  $161.50  to  4th,  with  interest  from  Nov.  1,  1887. 

Plaintiff  moved  to  set  aside  the  verdict — 

1.  Because  it  was  contrary  to  weight  of  evidence. 

2.  Because  the  findings  on  first  and  second  issues  were 
inconsistent  with,  and  contradictory  to  the  finding  on  third 
issue.     Motion  overruled,  and  plaintiff  excepted. 

Plaintiff  then  moved  for  a  trial  de  novo^  upon  the 
grounds — 

1st.  That  the  verdict  was  inconsistent  and  contradictory, 
as  above  stated. 

2d.  For  error  in  admitting  Stephenson  to  testify  that  he 
never  rented  any  land  of  Grubbs. 

3rd.  For  error  in  admitting  in  evidence  paper  writing 
"B."     Motion  overruled,  and  plaintiff  excepted. 

Plaintiff  then  moved  for  judgment  against  Stephenson 
for  $161.50.     Motion  refused,  and  plaintiff  excepted. 

Plaintiff*  then  moved  for  judgment  against  Stephenson 
for  $161.50,  less  $125.35.  Motion  overruled,  and  plaintiff 
excepted. 

The  plaintiff  insisted  that  Stephenson,  having  admitted 
in  his  answer  that  M.  F.  Stancill  was  his  landlord,  and 
entitled  to  the  crop,  was  not  entitled  to  a  judgment  for  the 
return  of  the  property,  and,  for  that  reason,  the  condition 
of  his  bond  was  not  broken.  Overruled,  and  plaintiff 
excepted. 

Judgment  was  rendered  for  the  defendant  Stephenson 
"against  the  plaintiff'  and  his  surety  on  the  appeal  and  stay 
bond  for    $125.85,  with  interest  from  November  1st,  1887, 
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till  paid  and  the  costs,  it  appearing  that  the  property  seized 
cannot  be  returned  to  the  defendant." 

Plaintiff  appealed. 

In  addition  to  the  exceptions  noted,  the  appellants  filed 
the  following  to  the  judgment,  to-wit : 

"Upon  the  pleading,  Stephenson  is  not  entitled  to  a 
return  of  the  property,  and  no  judgment  should  have  been 
taken  against  W.  J.  Rogers. 

"2.  The  judgment  does  not  conclude  and  put  an  end  to 
the  issues  raised  in  the  pleadings. 

"3.  It  should  be  in  the  alternative." 

Mr.  a.  JB.  Peebles,  for  plaintiff  (appellant). 
Jfr.  W.  S.  Day,  for  defendant. 

Clark,  J.:  Construing  the  responses  to  the  issues  in  con- 
nection with  the  pleadings  and  evidence  it  is  clear  that 
there  is  no  contradiction  between  the  finding  on  the  third 
issne  and  that  on  the  first  and  second.  It  would  simply 
be  "sticking  in  the  bark"  to  construe  the  words  "if  so" 
which  appear  in  the  third  issue,  but  not  in  the  response,  as 
having  that  efiect.  The  jury  to  these  issues  simply  found 
that  the  defendant  did  not  rent  the  land  of  Grubbs  but 
that  Grubbs  made  him  advances  for  which  the  defendant 
owes  him  to  the  amount  found  in  response  to  the  4th  issue. 

There  being  evidence  tending  to  show  that  Grubbs' 
name  was  not  in  the  lease  when  signed  by  the  defendant, 
it  was  competent  for  him  to  testify  that  as  a  matter  of  fact 
he  had  rented  no  land  of  Grubbs  that  year;  this  was  admis- 
sible, not  to  contradict  the  paper  writing  but  if  the  jury 
should  find  Grubbs'  name  was  not  in  the  paper  when 
signed  to  negative  any  verbal  contract  of  renting  from 
Grubbs  of  that,  or  any  other  land.  The  defendant  having 
testified  that  he  had  rented  the  land  in   question  of  Stan- 
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cill  it  was  competent  to  corroborate  him  by  producing  the 
lease  from  the  latter. 

The  plainliflF's  bond  being  for  the  return  of  the  prop- 
erty if  adjudged  against  him  {The  Code,  Sec.  324),  neither 
the  plaintiff  nor  his  surety  can  complain  that  when  the 
property,  or  its  value,  is  returned  to  the  defendant  the 
latter  must  forthwith  hand  it  over  to  the  intervener.  That 
matter  in  no  wise  concerns  the  plaintiff.  The  property 
being  adjudged  not  to  be  his,  by  his  bond  he  must  return 
it  or  account  for  the  value  of  it.  Indeed,  if  the  judgment 
had  directed  the  return  not  to  the  defendant,  but  to  the 
intervener  direct,  because  of  its  being  due  him  by  the 
defendant,  the  plaintiff's  bond  would  be  responsible  for 
the  execution  of  the  judgment.  Barringto7i  v.  8ki7iner, 
at  this  term.  The  Code  does  not  favor  circuity  of  actions, 
and  the  gist  of  the  bond  is  the  return  of  the  property  taken 
or  its  value  and  the  disposition  of  it,  whether  direct  to  the 
defendant  or  to  the  interpleader  as  the  defendant's  assignee, 
does  not  concern  the  plaintiff. 

The  judgment  disposes  of  the  controversy  so  far  as  the 
plaintiff  is  concerned.  He  cannot  be  heard  to  object  that 
judgment  was  not  rendered  in  favor  of  the  intervenor,  as 
might  have  been  done.  Barrington  v.  Skinner,  supra. 
Code,  Sec.  424  (1). 

The  judgment  ought  properly  to  have  been  in  the  alter- 
native for  the  return  of  the  property,  or  if  that  cannot  be 
had,  for  its  value  with  damages.  Code,  Sec.  431  ;  Council 
V.  Avereii,  90  N.  C,  168  ;  Hall  v.  Tillman,  103  N.  C,  276. 
The  judgment  should  be  thus  modified  and  affirmed. 

Modified  and  Affirmed. 
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J.  F.  SHACKELFORD  AND  WIFE  v,  H.  L.  STATON. 

Action  of  Tort — Superior  Court  Cleric — Failure  to  Index 
Judgment  —  Statute  of  Limitation  —  When  Right  of 
Action  Accrues. 

1.  In  an  action  of  tort  against  a  clerk  of  the  Superior  Court  for 

failing  to  index  a  docketed  judgment  as  required  by  section 
433  of  The  Code^  section  155  (2)  of  The  Code  prescribing  three 
years  as  the  time  within  which  an  action  must  be  brought 
on  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture,  unless  some  other  time  be  mentioned  in  the  statute 
creating  it,  is  applicable. 

2.  If  for  such  neglect,  action  had  been  brought  against  the  clerk 

on  his  official  bond,  section  154  (1)  of  The  Code  (the  six  year 
statute)  would  apply. 

8.  The  statute  of  limitation  begins  to  run  against  a  cause  of  action 
given  by  section  433  of  The  Code^  in  favor  of  a  judgment- 
creditor  against  a  clerk  of  the  Superior  Court  for  failure  to 
properly  index  the  judgment,  at  any  time  after  such  failure 
and  during  the  term  of  office  of  the  clerk.  {Hughes  v.  New- 
some,  86  N.  C,  424,  distinguished.) 

Civil  action,  against  the  defendant,  former  clerk  of  the 
Superior  Court  of  Edgecombe  County,  for  damages  result- 
ing from  his  failure  to  properly  index  a  judgment,  tried 
before  Mclver,  J,,  at  April  Term,  1895,  of  Edgecombe 
Superior  Court.  His  Honor  being  of  opinion  that,  upon 
the  facts  as  alleged  in  complaint,  the  action  was  barred  by 
the  statute  of  limitation,  gave  judgment  accordingly  and 
plaintiff  appealed.  The  facts  are  fully  stated  in  the  opinion 
of  Associate  Justice  Montgomery. 

Mr.  John  L.  Bridgers^  for  plaintiffs  (appellants). 
Mr.  H.  G.  Connor^  for  defendant. 

Montgomery,  J.:  It  appears  from  the  complaint  that  the 
plaintiff,  Kate  S.  Shackeli'ord,  then  a^/6?/?i^5<?Ze,  on  the  13th 
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of  April,  1885,  at  the  Spring  Term  of  Edgecombe  Superior 
Court,  recovered  a  judgment  for  $536.89  against  S.  F.  and  B. 
P.  Jenkins  and  John  Killebrew;  that  the  defendant  in  this 
action  was  Clerk  of  the  Superior  Court  at  the  time  of  the 
rendition  of  the  judgment  and  continued  in  the  office  until 
December,  1886,  when  his  term  expired;  that  the  defend- 
ant docketed  the  judgment  within  the  time  prescribed  by 
law,  but  failed  to  cross-index  the  same  under  the  name  of 
John  Killebrew,  one  of  the  defendants  in  the  judgment,  as 
he  should  have  done  under  section  433  of  The  Code;  that 
Killebrew  was  the  owner  of  real  estate  more  than  sufficient 
in  value  to  have  discharged  the  judgment,  after  the  allot- 
ment to  him  of  his  homestead,  at  the  time  when  the  judgment 
was  docketed,  and  continued  to  own  it  until  it  was  sold  for 
the  benefit  of  other  creditors  than  the  judgment*  creditor 
,  on  the  1st  of  September,  1890,  under  a  deed  of  trust  exe- 
cuted by  him  to  the  trustee  on  the  25th  of  February,  1889; 
and  that  after  this  sale  Killebrew  became  entirely  insolvent 
and  has  continued  so;  that  the  other  judgment  debtors  were 
insolvent  when  the  judgment  was  rendered  and  have 
remained  so,  that  by  failure  of  the  defendant  to  properly 
index  the  said  judgment  and  the  subsequent  conveyance 
by  deed  of  trust  by  Killebrew  and  sale  under  the  trust,  the 
plaintiff"  lost  the  amount  of  her  judgment.  The  complaint 
does  not  set  forth  the  date  of  the  marriage  of  the  plaintiff^- 
The  defendant  in  his  answer  admits  the  date  and  the 
amount  of  the  judgment  and  li.is  failure  to  index  it  as 
required  by  law,  and  he  admits  the  ignorance  of  the  plain- 
tiff* as  to  his  failure,  the  expiration  of  his  term  of  office  in 
December,  1886,  the  date  of  the  execution  of  the  deed  of 
trust  bv  Killebrew,  and  the  sale  of  Ki Hebrew's  land  under 
the  trust.  The  defendant  then  pleads  the  statute  of  limi- 
tations. The  summons  shows  that  the  action  was  com- 
menced on  the  3rd  of  April,  1893. 
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Upon  these  facts  alleged  and  admitted,  the  court  below, 
upon  the  pleadings,  was  of  the  opinion  that  the  action  was 
barred  by  the  statute  of  limitations,  and  gave  judgment 
against  the  plaintiff.  It  is  insisted  for  the  plaintiff  in  this 
Court  that  the  statute  of  limitations  did  not  begin  to  run 
until  some  consequential  damage  had  occurred  to  the 
plaintiff's  rights.  If  this  proposition  should  be  held  to  be 
correct,  we  see  no  reason  why  the  time  at  which  this  con- 
sequential damage  occurred  should  not  be  fixed  when  the 
deed  of  trust  was  made,  as  well  as  when  the  land  was  sold 
under  the  deed.  The  execution  of  the  deed  of  trust  itself 
was  injurious  in  many  ways  to  the  property  rights  of  the 
plaintiff,  and  if  that  act  should  be  fixed  as  the  time  at 
which  the  statute  should  begin  to  run,  then  this  action  is 
barred,  as  will  hereafter  appear.  It  is  also  contended  for 
the  plaintiff  that  section  155  (2)  of  The  Code^  the  three 
years'  statute — "An  action  upon  a  liability  created  by 
statute  other  than  a  penalty  of  forfeiture,  unless  some  other 
time  be  mentioned  in  the  statute  creating  it" — does  not 
apply  to  the  facts  of  this  case,  but  that  section  158  (10 
years)  does.  We  are  of  the  opinion  that  section  155  (2)  is 
the  statute  applicable  to  the  facts  in  this  case,  for  this 
a.  tion  is  founded  upon  a  liability  created  by  statute  (Section 
433  of  The  Code)  and  there  is  no  other  time  mentioned  in 
this  statute  fixing  a  bar  to  a  cause  of  action  accruing  under 
it.  We  are  of  the  opinion  further  that  the  liability  of  the 
defendant  was  a  continuous  one,  beginning  from  the  day 
on  which  he  failed  to  properly  index  the  judgment  (it  was 
docketed  within  the  time  required  by  law),  and  continuing 
until  he  ceased  to  be  clerk  of  the  court  in  December,  1886  ; 
and  that  therefore  the  plaintiff  could  have  brought  her 
action  on  any  day  in  the  intervening  time,  or  within  three 
years  after  he  ceased  to  be  clerk,  and  not  later.  This  case 
is  distinguishable  from  that  of  Hughes  v.  Nev:8ome^  86  N. 
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C,  424.  There,  the  defendant  Sheriff,  on  an  order  directed 
to  him  by  the  clerk,  in  a  suit  for  the  recovery  of  personal 
property  (horses),  to  take  the  property  from  the  defendant 
and  deliver  it  to  the  plaintiff,  seized  the  property  but 
returned  the  same  to  the  defendant,  upon  the  defendant's 
giving  him  an  undertaking,  which  was  not  only  not  accord- 
ing to  the  requirements  of  the  statute  in  such  cases  but 
was  absolutely  void.  There  the  Court  held  that  this 
default  of  the  sheriff  was  absolute  and  complete  ;  that  there 
was  nothing  else  to  be  done  by  the  sheriff;  that  the  right 
of  the  plaintiff  to  bring  his  suit  against  him  at  once  accrued, 
and  that  the  plaintiff  could  recover  full  damage  if  he 
should  make  out  his  case.  In  the  case  before  us  it  was  the 
duty  of  the  defendant  clerk,  every  day  during  his  continu- 
ance in  oflSce  while  the  judgment  was  a  lien,  to  have  had 
it  properly  docketed  and  indexed.  It  is  to  be  observed 
that  this  action  is  in  the  nature  of  tort,  and  is  prosecuted 
against  the  clerk  alone.  If  it  had  been  brought  on  the  offi- 
cial bond  of  the  defendant,  Section  154  (1)  of  The  Code^ 
the  six  year  statute,  would  apply.     There  is  no  error. 

No  Error. 
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HOWELL  &  JEFFREYS  v.  J.  B.  CLOMAN  AND  WIFE. 

Mortgage  J  Alteration  — liisue — Evidence  ^    Sufficiency    of^ 

to  warrant  verdict. 

In  the  trial  of  an  action  for  claim  and  delivery  of  mortgaged 
property,  it  appeared  that  a  mortgage  and  crop  lien  for  $500 
was  signed  by  defendants,  husband  and  wife,  and  taken  by 
the  latter  to  plaintiff's  store  where,  according  to  the  latter^s 
witnesses,  figures  were  changed  from  $500  to  $1,000  with  the 
husband's  knowledge  and  consent.  There  was  evidence  that 
the  instrument  was  subsequently  probated.  The  husband 
denied  that  the  alternation  was  made  before  his  acknowl- 
edgement, and  the  wife  testified  that  she  examined  and  read 
the  deed  at  the  time  she  acknowledged  it  and  that  it  had 
not  then  been  changed ;  Held,  (1)  that  an  issue  as  to  whether  the 
instrument  was  the  deed  of  the  defendants  was  suflQcient  to 
meet  the  contention  of  the  parties ;  (2)  that  it  was  proper  and 
sufficient  to  instruct  the  jury  that,  the  change  being  admit- 
ted, the  burden  was  on  the  plaintiff  to  satisfy  them  that  such 
change  was  made  with  the  consent  of  the  defendants  or  was 
known  and  approved  by  them  at  or  before  the  acknowledge- 
ment for  probate ;  (8)  that  the  admission  by  the  feme  defend- 
ant that  she  examined  and  read  the  deed  before  acknowl- 
edging it  contained  some  evidence  to  warrant  the  verdict  of 
the  jxiry  that  she  knew  of  and  approved  the  change. 

Action  of  claim  and  delivery,  tried  before  Mclver^  J,, 
and  a  jury,  at  June  Term,  1895,  of  Edgecombe  Superior 
Court.  There  was.  a  verdict  for  the  plaintiffs  and  the 
defendants  appealed  from  the  judgment  thereon.  The  facts 
appear  in  the  opinion  of  Chief  Justice  Faircloth. 

Mr,  John  L,  Bridgera^  for  plaintiffs. 

Mr,  James  E.  Moore ^  for  defendants  (appellants). 

Faircloth,  C.  J.:  It  is  admitted  that  when  the  defend- 
ants signed  the  mortgage  it  secured  only  $500,  and  that  in 
that  condition  the  defendant  J.  B.  Cloman  carried  it  to  the 
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..  -"d^*  witnesses  testify  that  it 
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-    :  -  T*'  i-hanged  when  he  acknowl- 

-     .irrf.     His  wife  testified  that  she 

.  ^.  (--jTiire  at  the  time  she  acknowl- 

.  ----C'.-rr^tion  and  that  it  had  not  been 

■•  --iiij:  e^dence  was  submitted  to  the 

'•r*:  a  verdict  for  the  plaintiffs   upon 

♦   "  --K^ic :  "Is  the  mortgage  and  crop 

-:  7':]j  ±7.  1S*.>1,  and  probated  Septem- 

:    :*  :I:e  dt^tendants  T'  Answered,  "Yes." 

►rd  an  issue,  but  his  Honor  submitted 

-  .  •     --   v'l  .:i  was  sutfieient  to  meet  the  con- 
-   1*     •.  -    •    .irr^l  the  jury   that  the  chanffe, 

•  :,  "^  '  •"':•: :i  w^is  on  the  plaintiff  to  satisfy 
-,i    :     ■  ■  i:*^*:-    '.vdLs   made   with  the  consent   of 

r  -v-i^  c'-  -v::  and  approved  by  them  at  or 
%  '<*•     \  ••:^-  -r't   K>r  probate  and  registration. 

-  '."o:   *.c::i  tullv  how  to   answer   the   issue 
•     *    *:*  i  ••.:r  «-»n  the  evidence.     His  instruc- 

A*'d  \v;is  the  substance  of  that  asked  for 
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No  Error. 
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FRANK  &  ADLER  v.  I.  HEINER  &  SON  et  al. 

Execution  of  Deed — Assignment  for  Benefit  of  Creditors — 
Rejection  of  Trust  hy  the  Trustee  named  in  Deed. 

1.  A  deed  is  considered  executed  and  the  courts  will  enforce  the 

same  where  the  maker  has  gone  so  far  with  its  execution 
that  he  cannot  control  it  or  recall  what  he  has  done,  or  hy 
delivery  to  the  grantee  or  to  some  one  for  him  or  by  having 
it  probated  and  registered. 

2.  The  cestuis  que  trustent  in  a  deed  of  assignment  for  the  benefit 

of  creditors  are  the  real  parties  in  interest  and  courts  of 
equity  will  not  allow  them  to  be  deprived  of  their  estate  by 
the  failure  or  refusal  of  the  trustee  to  act,  but  will,  if  neces- 
sary, appoint  a  trustee  to  execute  the  trust. 

3.  Where  the  assignors  in  general  assignment  for  the  benefit  of 

creditors  informed  the  person  named  as  trustee  that  they 
had  selected  him,,  and  asked  him  before  registration  of  the 
deed  whether  he  would  acjiept  and  he  replied  *'that  he  would 
like  to  do  so  but  could  not  answer  until  he  saw  B,"  and  the 
deed  was  then  registered  and  the  designated  trustee  refused 
to  act ;  Held,  that  the  deed  was  executed  and  valid  as  against 
attachments  levied  after  the  registration  of  the  deed  and 
equity  will  appoint  a  trustee  in  place  of  the  one  designated 
by  and  refusing  to  act  under  the  deed. 

Civil  action  heard,  on  a  case  agreed,  before  Mclver,  J,, 
at  June  Term,  1895,  of  Edgecombe  Superior  Court.  The 
facts  appearing  from  the  case  agreed  were  as  follows  : 

"1.  That  on  the  22d  day  of  May,  1894,  the  defendants, 
then  residing  in  the  city  of  Martinsville,  Virginia,  and 
doing  business  under  the  firm  name  of  I.  Heiner  &  Son,  in 
the  town  of  Eocky  Mount,  N.  C,  made  and  executed  in 
the  said  City  of  Martinsville,  what  purported  to  be  a  gen- 
eral deed  of  assignment  for  the  benefit  of  their  creditors, 
and^ therein  attempted  to  convey  all  of  their  property  of 
every  kind  and  description  in  the  town  of  liocky  Mount, 
to  L.  F.  Tillery  as  their  trustee,  for  the  purpose  of  carry- 
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purposes  and  intents  of  said  alleged   deed 
>   ,     ..v.;:^  >aid  property  consisting  solely  of  personal 

!  Kit   Simon  Heiner,  accompanied   by  his  attorney, 

-   ..  :::  :xi  the  State  of  Virginia,  came  to  Rocky  Mount,  and 

o   Tarboro,  when  said  alleged  deed  of  assignment  was 

:\  \  i^roven  and  recorded  on  the  23d  day  of  May,  1894,  in 

.V  uropcr  office  in  said  county. 

•*3.  That  when  said  Simon  Heiner  arrived  in  Rocky 
^luunt,  as  aforesaid,  he,  with  his  counsel,  called  on  Tillery, 
the  aforesaid  assignee,  and  informed  himof  his  selection  as 
a>sii;*uee,  and  desired  to  know  if  he  would  accept  and  per- 
torm  the  duties  thereof.  Tillery  replied  that  he  would 
like  to  do  so,  but  could  not  answer  until  he  saw  Thomas 
H.  Battle,  Esq.,  (in  whose  employ  he  was).  Thereupon 
the  said  Heiner  took  the  said  deed  and  had  same  registered ; 
and  that  after  said  deed  had  been  registered,  the  said  Til- 
lery was  again  called  upon  to  take  the  place  of  assignee  as 
named  in  said  deed  and  perform  the  duties  thereof;  this 
he  positively  declined  to  do,  and  refused  to  accept  the  same. 

"4.  That  immediately  after  the  refusal  of  said  Tillery  to 
accept  the  place  of  assignee,  the  defendants  at  once  execu- 
ted another  deed  of  assignment,  naming  as  assignee  some 
other  person  than  said  Tillery;  and  thereupon,  to-wit,  on  the 

day  of- ,  and  after  the  registration  of  said  alleged 

deed  of  assignment  to  the  said  Tillery,  and  before  the  sec- 
ond deed  of  assignment  was  offered  for  registration,  the 
plaintiffs  above-named  levied  their  several  writs  of  attach- 
ment upon  all  of  the  said  property  described  and  conveyed 
in  said  alleged  deed  of  assignment,  and  under  and  by  vir- 
tue of  said  writs  of  attachment,  the  property  therein  des- 
cribed was  sold  b}  the  Sheriff  of  Edgecombe  county,  and 
the  proceeds  of  sale  are  now  held  by  him  to  abide  the  deter- 
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inination  of  this  action.     The  second  deed  of  assignment 
was  never  registered." 

On  the  "case  agreed"  the  plaintiffs  insisted  that  the 
deed  of  trust  or  assignment  executed  by  I.  Heiner  &  Son 
was  of  no  effect,  by  reason  of  its  non-delivery  and  non- 
acceptance  by  the  trustee  named  therein,  and  that  they,  by 
reason  of  their  attachment,  acquired  the  first  lien  on  the 
property  in  question.  The  plaintiffs  further  contended 
that  the  deed  was  void  also  for  failure  of  the  assignor  to 
comply  with  the  act  of  1893.  On  the  other  hand,  the 
defendants,  the  assignors  and  creditors  preferred  in  said 
deed  of  trust,  insisted  that  equity  would  not  allow  the 
deed  of  trust  to  fail  for  want  of  a  trustee  ;  that,  if  the  legal 
title  to  the  property  remained  in  the  assignors,  such  title 
and  property  was  impressed  with  an  equity  in  favor  of  the 
creditors  whose  debts  were  secured  in  said  deed,  and  that 
the  Court  should  so  hold  and  appoint  a  trustee  to  execute 
said  trusts.  His  Honor  sustained  the  contentions  of  the 
plaintiff  and  rendered  judgment  in  their  favor  and  defend- 
ants appealed. 

Mr.  John  Z.  Bridgers^  for  plaintiffs. 

Messrs.  Oilliara  <&  Gilliam^  for  defendants  (appellants). 

FuRCHES,  J.:  This  appeal  comes  before  us,  from  the 
court  below,  upon  a  case  agreed,  and  the  only  question 
presented  for  our  consideration  is  whether  the  assignment 
therein  mentioned  was  executed.  If  it  was  exe.juted  the 
plaintiffs  should  not  recover;  if  it  was  not,  they  should 
recover. 

The  general  rule  as  to  the  sufficiency  of  execution  seems 

to  be  this :  That  where  the  maker  of  the  deed  has  gone  so 

far  with  its  execution  that  he  can  no  longer  control  it   or 

recall  what  he  has  done,  then  the  deed   is  considered  exe 
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cuted  and  the  courts  will  enforce  the  same,  ^irk  v. 
Turnery  1  Dev.  Eq.,  14.  This  may  be  done  by  delivery 
to  the  grantee  or  to  some  one  for  him,  or  it  will  be  pre- 
sumed by  his  having  it  probated  and  registered.  Helms  v. 
A^l8tiny  116  N.  C,  751.  And  without  something  to  rebut 
this  presumption  its  registration  is  a  delivery.  McLean  v. 
Nelson^  1  Jones,  396;  Adams  v.  Adam^s^  21  Wallace  (U. 
S.,)  185. 

The  plaintiffs  contend  that  the  presumption  arising  from 
the  probate  and  registration  is  rebutted  by  the  facts  that 
Tillery  said  to  Heiner  before  the  registration,  when  asked 
to  accept  the  trust,  "That  he  would  like  to  do  so,  but  could 
not  answer  until  he  saw  Thomas  H.  Battle";  and  that  after 
it  was  registered  and  he  was  applied  to,  he  refused  to 
accept  the  trust ;  and  rely  on  Gaither  v.  Gibson^  Phil., 
532,  for  this  contention.  But  we  do  not  think  so.  In  the 
case  cited  the  defendant,  before  registration,  refused  to 
accept  the  deed  upon  the  allegation  of  a  defect  in  the 
title.  And  the  Court  held  that  this  refusal  of  Gibson 
rebutted  the  presumption  arising  from  probate  and  regis- 
tration. 

But  in  this  case  there  was  no  refusal,  by  the  trustee 
named,  to  accept  the  trust  before  the  deed  was  probated 
and  registered.  But  the  intimation  was  that  he  would  do 
so.  What  was  said  to  Tillery,  and  by  him  to  Heiner, 
before  the  registration,  is  no  stronger  for  the  plaintiffs  and 
against  the  execution  of  the  assignment  than  if  he  had 
known  nothing  about  its  execution,  as  in  McLean's  case, 
supra^  and  Adam's  case,  supra.  And  in  Adam's  case,  as 
soon  as  the  trustee  was  informed  of  the  deed  and  that  he 
was  named  as  the  trustee,  he  declined  and  refused  to  have 
anything  to  do  with  it.  And  yet  the  court  sustained  the 
execution  of  the  deed,  appointed  another  trustee  and 
enforced  the  trusts. 
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While  it  is  necessary  that  there  sould  be  a  legal  execa- 
tion  of  an  assignment  like  this  to  a  trustee  for  the  benefit 
of  other  parties  it  must  be  kept  in  mind  that  these  other 
parties,  the  cestuis  que  trusty  are  the  real  parties  in  inter- 
est.    They    are   the   parties   for   whose    benefit  the   deed 

4 

was  made.  They  are  the  equitable  owners,  and  courts 
of  equity  will  not  allow  them  to  be  deprived  of  the 
benefit  of  their  estate,  because  the  trustee  named  refused 
to  act.  Burrill  on  Assignments  (6th.  Ed.)  p.  312,  Sec. 
240,  241.  It  is  a  principle  of  equity  that  a  trust  shall  not 
fail  for  the  want  of  a  trustee.  If  neccessary  a  court  of 
equity  will  appoint  a  trustee  to  execute  the  trust.  Adams' 
Eq.,  36  (7th.  Ed.);  Burrill,  supra. 

We  are  therefore  of  the  opinion  that  the  assignment 
stated  in  the  case  agreed  was  legally  executed  and  should 
be  enforced  by  the  court  under  its  equitable  jurisdiction. 

It  is  stated  in  the  case  on  appeal  "that  plaintiff  con- 
tended that  this  assignment  was  void  also  for  failure  of 
the  assignor  to  comply  with  the  act  of  1893."  There  is 
nothing  about  the  statute  of  1893  in  the  case  agreed,  upon 
which  the  judge  tried  the  case.  And  we  do  not  know 
whether  the  grantor  complied  with  this  statute  or  not.  If 
he  did  not,  it  would  have  been  easy  to  so  state  in 
the  facts'  agreed.  Had  this  been  stated  in  the  case  agreed, 
as  one  of  the  facts,  it  would  have  ended  the  case  in  plain- 
tiffs' favor,  under  the  ruling  of  this  Court  in  Bank  v.  Gil- 
mer^ 116  N.  C,  684.  But  we  cannot  find  the  facts  but 
must  take  them  as  agreed  to  by  the  parties. 

There  is  error  in  the  judgment  appealed  from  and   the 

same  must  be  reversed . 

Reversed. 
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GEORGE  R.  DIXON  v  J.  O.  W.  GRAVELY. 

Action  on  Contract  —  Assumpsit — Quantum  Meruit — 

Work  and  Zabor  done — Trial. 

Where  an  action  was  brought  upon  a  specific  contract  to  pay 
money  for  work  performed  by  the  plaintiff  on  defendant's 
building  and  the  parties  on  the  trial  treated  it  as  one  also  on 
the  quantum  meruit  for  work  and  labor  done,  and  it 
appeared  that  the  defendants  received  and  used  the  build- 
ing for  his  own  benefit  after  the  plaintiff  completed  his  work, 
the  plaintiff  was  entitled  to  recover  as  upon  the  common 
count  for  work  and  labor  done. 

Civil  action  on  contract  begun  in  a  Justice's  Court  and 
tried  on  appeal  therefrom  before  Mclver^  «/.,  and  ajury,  at 
June  Term,  1895,  of  Edgecombe  Superior  Court.  There 
was  a  verdict  for  the  plaintiff  and  defendant  appealed  from 
the  judgment  thereon.  The  facts  appear  in  tlie  opinion  of 
Chief  Justice  Faircloth. 

Mr,  John  L,  Bridgers^  for  plaintiff. 
Messrs,  H,  G.  Connor  and  Jacob    Battle^  for  defendant 
(appellant). 

Faircloth,  C.  J.:  The  rules  of  law  governing  special 
contracts  and  quantum  meruit  have  been  so  fully  and  so 
often  declared  by  this  Court  that  they  are  easily  understood 
and  their  application  is  not  difficult  when  the  facts  are 
clearly  presented.  In  this  case,  as  frequently  happens,  the 
confusion  grows  out  of  the  informality  of  the  pleadings 
and  the  difficulty  of  understanding  from  the  records  what 
really  occurrd  in  the  proceedings  in  the  Superior  Court. 
If  in  such  cases  we  miss  the  point,  it  results  from  our 
inability  to  rightly  apprehend  the  procedure  below. 

We  gather  the  fallowing  from  the  record  in  this  case: 
That  Coghill  contracted   with  defendant  to  build  him  a 
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prize  house  of  specific  dimensions  and  for  a  specific  price, 
the  house  to  be  covered  with  ^ood  shingles.  Subsequently 
they  agreed  to  modify  the  contract  by  substituting  a  tin 
roof,  with  additional  compensation,  and  Coghill  engaged 
tlie  plaintiff  to  put  on  the  tin  roof,  and  later  gave  an  order 
to  the  plaintiff  for  $300,  for  tinning  roof,  drawn  on  the 
defendant  who  accepted  the  same  "if  roof  proves  satisfac- 
tory."    The  issues  submitted  were. 

"1.  Was  the  roof  mentioned  in  the  pleadings  constructed 
according  to  the  contract  ? 

'*2.  If  not,  what  damages  has  the  defendant  thereby  sus- 
tained ? 

"3.  Is  the  defendant  indebted  to  the  plaintiff*,  and  if  so 
in  what  amount?" 

The  first  two  were  off'ered  by  defendant  and  the  third  by 
plaintiff  without  objection. 

The  balance  due  on  plaintiff's  account  as  presented  by 
him  and  his  evidence,  was  $180.34  and  the  jury  answered 
the  first  issue  No,  the  second  $90.17  and  the  third  $90.17 
and  judgment  for  plaintiff  was  rendered  for  the  latter  sum 
and  costs. 

The  parties  entered  the  trial  and  offered  evidence  of  the 
defective  character  of  the  roof,  the  payments  made,  the 
repairs  by  the  plain  tift'  of  leaks  in  the  roof  when  discovered, 
and  it  is  admitted  that  the  defendant  accepted  the  building 
and  has  used  it  for  storing  tobacco  ever  since. 

It  '8  evident  that  the  action  was  commenced  upon  the 
specific  contract,  that  is,  upon  the  order  accepted  by  the 
defendant  conditionally  and  we  think  it  equally  clear  that 
the  parties  on  the  trial  treated  it  as  one  also  on  the  quan- 
tum meruit  for  work  and  materials  furnished.  This  we 
infer  from  the  evidence,  the  charge  of  the  court  and  the 
presence  of  the  third  issue  without  objection,  and  the 
responses  of  the  jury  to  the  several  issues.     Upon  no  other 
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theory  was  the  third  issue  appropriate.  No  instructionB 
were  asked  for  by  defendant,  and  his  exceptions  to  the 
charge  were  upon  the  theory  that  the  trial  was  upon  the 
special  contract  exclusively,  which  we  find  was  not  the 
case.  The  defendant  having  received  and  used  the  build- 
ing for  his  own  benefit,  the  plaintifi*  was  entitled  to  recover 
as  upon  the  common  count  for  work  and  labor  done. 
Dover  v.  Plemmons^  10  Ired.,  23  ;  Simpson  v.  Railroad^ 
112  N.  C,  703,  and  the  amount  is  fixed  by  the  jury. 

Judgment  Affirmed. 


J.  W.  MOORE;  et  al  v.  W.  H  JORDAN  et  al. 

Docketed  Judgments — Lien  on  After  Acquired  Lands — 

Priorities, 

Under  Section  435  of  The  Code  the  lien  of  docketed  judgments 
attaches  to  after-acquired  lands  in  the  same  county  at  the 
moment  that  the  title  vests  in  the  judgment  debtor  and  the 
proceeds  of  a  sale  under  such  judgments  should  be  distributed 
pro  rata  without  reference  to  the  day  when  they  were  dock- 
eted. (Syllabus  by  the  Chief  Justice.)  (Clark,  J.,  dfssents, 
arguendo^  in  which  Avert,  J.,  concurs.) 

This  was  a  special  proceeding  brought  by  the  plaintiffs 
against  the  defendants  for  the  sale  of  certain  lands  for  par- 
tition. 

The  plaintiffs,  J.  W.  Moore  and  others,  and  the  defend- 
ants, W.  B.  Jordan  and  others,  were  heirs-at-law  of  Samuel 
E.  Westray,  who  died  domiciled  in  the  county  of  Nash,  on 
the  15th  day  of  February,  1894.  He  was  at  the  time  of 
his  death  seized  and  possessed  of  lands  lying  in  Edgecombe 
and  Nash  counties.  William  S.  Battle,  one  of  the  heirs- 
at-law  of  S.  E.  Westray,  was  indebted  to  various  parties 
who  had  obtained  judgment  against  him  and  had  caused 
the  same  to  be  docketed  in  said  counties.     The  said  judg- 
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ment  creditors  were  made  parties  to  the  proceeding  for  the 
sale  of  the  lands  and  consented  thereto.  Sales  were 
made  by  Commissioners  appointed  by  the  Court,  and  upon 
the  coming  in  of  the  report  the  sales  were  duly  confirmed. 
From  the  sales  of  lands  lying  in  the  county  of  Nash,  the 
share  of  the  said  William  S.  Battle  was  nine  hundred  and 
seventy  dollars  ($970)  from  which  the  sum  of  two  hundred 
and  nine  dollars  and  thirty  one  cents  ($209.31)  was  allot- 
ted on  account  of  his  homestead,  leaving  a  net  balance  of 
seven  hundred  and  sixty  dollars  and  sixty  nine  cents 
($760.69)  to  be  applied  to  the  judgments  docketed  and  in 
force  in  the  said  county  of  Nash  and  against  the  said  Wil- 
liam S.  Battle.  The  amount  and  date  of  docketing  of  the 
judgments  are  set  out  in  the  decree  rendered  herein  by 
the  following  judgments  against  the  defendant  W.  S. 
Battle  and  others  docketed  in  the  Superior  Court  of  Nash 
County,  to-wit : 

1.  In  favor  of  E.  B.  Lewis  for  the  sum  of  two  thousand 
dollars  with  eight  percent  interest  from  January  Ist,  1882, 
less  payment  of  two  hundred  dollars  of  date  December  Ist, 
1884,  and  docketed  August  30th,  1884. 

2.  In  favor  of  P.  C.  Cameron,  administrator,  for  the 
sum  of  three  thousand  dollars  with  eight  per  cent  interest. 

The  Clerk  decreed  as  follows  : 

That  the  judgments  aforesaid  docketed  in  the  County  of 
Nash  prior  to  the  death  of  S.  E  Westray  on  February  15th, 
1894,  when  the  interest  of  W.  S.  Battle  in  the  real  estate 
of  the  said  Westray  lying  in  said  County  was  accjuired, 
stand  on  the  same  footing,  and  the  liens  of  the  same  attach 
at  one  and  the  same  time;  and  that  the  fund  arising  from 
the  sale  of  the  said  lands  lying  in  the  County  of  Nash  and 
remaining  in  the  hands  of  the  Clerk  of  this  Court, -after 
paying  the  said  sum  of  two  hundred  and  nine  dollars  and 
thirty  one  eents  toward  the  homestead  of  the  said  W.  S. 
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Battle  and  its  proportional  part  of  the  cost  hereof  as  here- 
inafter provided,  shall  be  disbursed  and  paid  j?r{?  rata  upon 
the  judgments  aforesaid  docketed  in  the  Superior  Court  in 
Nash  County  in  favor  of  E.  B.  Lewis,  P.  C.  Cameron, 
Adm'r,  and  P.  C.  Cameron. 

That  the  funds  hereafter  arising  from  the  sale  of  W.  S. 
Battle's  interest  in  said  lands  lying  in  the  County  of  Nash 
are  to  be  disbursed  and  paid  upon  the  aforesaid  judgments 
docketed  in  said  county  prior  to  the  death  of  the  said  Wes- 
tray  in  the  same  manner  and  proportion  as  is  herein  pro- 
vided. 

The  defendant  E.  B.  Lewis  appealed  from  the  decree  of 
the  clerk  of  the  Superior  Court  providing  that  the  funds 
arising  from  the  sale  of  the  Nash  county  lands  should  be 
disbursed  and  paid  pro  rata  upon  the  judgments  docketed 
and  in  force  in  Nash  County  in  favor  of  E.  B.  Lewis  and 
P.  C.  Cameron,  Admistrator,  and  P.  C.  Cameron. 

Upon  the  hearing  of  the  defendant  E.  B.  Lewis'  appeal 
by  James  D.  Mclver^  Judge^  riding  the  Second  Judicial 
District,  the  judgment  of  the  clerk  declaring  the  judgments 
docketed  in  the  county  of  Nash  prior  to  the  death  of  Sam- 
uel E.  Westray  on  February  15th,  1894,  when  the  interest 
of  William  S.  Battle  in  the  real  estate  of  the  said  Westray 
lying  in  said  county  was  acquired,  stand  on  the  same  foot- 
ing, and  the  liens  of  the  same  attach  at  one  and  the  same 
time,  was  affirmed. 

The  defendant  E.  B.  Lewis  appealed  from  the  said  judg- 
ment. 

Mr.  R.  B.  Peehhs^  for  plaintiff. 

Mr.  H.  G.  Co7inor^  for  E.  B.  Lewis  (appellant). 

Faircloth,  C.  J.  :  We  are  now  confronted  for  the  first 
time  with  the  question  whether  previously  docketed  judg- 
ments take,  by  their  priorities,  according  to  the  dates  when 
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docketed,  the  after  acquired  lands  of  the  judgment  debtor, 
or  whether  they  take  pro  rata^  the  after  acquired  lands 
cast  by  descent  on  the  judgment  debtor.  The  defendant 
Lewis  contends  that,  as  was  the  case  under  our  former  sys- 
tem, the  lien  when  it  attaches  relates  back  to  the  day 
when  the  judgment  was  docketed.  This  is  denied  by  the 
other  defendants.  It  is  conceded  that  the  liens  of  the  sev- 
eral judgments,  on  after  acquired  lands,  attach  eo  instanti^ 
and  at  the  moment  when  the  title  vests  in  the  judgment 
debtor,  also  that  the  lien  of  each  judgment  attaches  at  the 
time  it  is  docketed  on  all  lands  then  owned  by. the  debtor. 
It  will  be  observed  that  those  liens  arise  from  the  docket- 
ing and  priorities  accordingly  are  established  and  not  by 
any  principle  of  relation.  Neither  the  court  nor  counsel 
have  been  able  to  find  any  decided  case  on  this  question  in 
any  of  the  States  except  one  in  Oregon  which  will  be 
referred  to  later.  We  are  therefore  to  construe  our 
Statute,  Code^  Sec.  435,  according  to  its  meaning  and  on 
general  principles  of  reasoning.  At  common  law  no  judg- 
ment, jyroj:?Wc?  myar^,  was  a  lien  upon  land.  Under  our 
former  system  when  an  execution  issued  and  was  levied 
upon  land,  the  lien  thereby  acquired  related  to  the  teste  of 
the  execution,  not  by  reason  of  any  self-executing-force  in 
Xh^fi.fa.  or  the  judgment  proper,  but  by  force  of  a  statute, 
West,  2,  which  was  enacted  expressly  to  give  the  lien 
created  by  the  levy  a  relation  to  the  teste  of  the  writ.  The 
relation  was  not  given  upon  any  idea  of  rewarding  the  dili- 
gent creditor,  but  to  take  from  the  debtor  the  power  to 
transfer  his  property  to  others  and  thus  deprive  the  creai- 
tor  of  the  fruit  of  his  recovery.  This  reason  does  not  now 
exist  under  our  system,  because  the  docketed  judgment 
fixes  the  lien  and  the  debtor  cannot  escape  it,  and  if  he 
sells  thereafter  the  purchaser  takes  subject  to  the  statutory 
lien  of  our,  Code^  and   the    principle  of  relation   is  not 
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necessary  to  protect  the  creditor.  Cesitanle  rations  cessat 
ipsa  lex.  Whilst  this  question  was  not  presented  in  Saw- 
yer V.  Sawyer,  93  X.  C,  321,  this  Conrt  remarked :  "this 
statutory  legislation  {Code,  Sec.  435)  must  therefore,  to  no 
inconsiderable  extent,  dispense  with  many  rules  before  in 
force,  and  especially  that  of  relation  of  the  execution  to  its 
iejfte,  as  unnecessary  and  inapplicable  to  the  new  procedure 
and  practice."  We  must  then  look  to  the  act  itself  for  its 
true  intent.  The  Code  no  where  directly  or  indirectly 
enacts  the  doctrine  of  relation  except  in  Section  433,  which 
declares  that  all  judgments  rendered  in  the  Superior  Court 
and  docketed  within  ten  days  after  the  term  "shall  be 
held  and  deemed  to  have  been  rendered  and  docketed  on 
the  first  day  of  said  term."'  So,  the  legislature  did  advert 
to  the  doctrine  of  relation,  but  failed  to  declare  that  it 
should  prevail  except  in  said  Section  433,  and  its  silence  in 
all  other  sections  affords  a  fair  inference  that  it  did  not 
intend  that  it  should  prevail  in  Section  435.  Expreasio 
.uniuH  exclufiio  alterius.  Assuming  that  the  legislature 
had  power  to  give  the  lien  a  retroactive  effect,  as  was  done 
by  Westminster  2,  yet  it  has  not  done  so  and  it  would  be 
some  strain  on  the  legal  mind  to  say  that  a  docketed  judg- 
ment, even  in  effect,  was  a  lien  upon  land  during  a  period 
when  the  judgment  debtor  had  no  land.  A  lien  cannot 
antedate  its  origin  without  statutory  aid. 

There  seems  to  be  no  reason  why  priority  should  be  allowed 
when  the  title  to  the  land  and  the  several  liens  occur  at 
the  same  moment.  There  is  no  equitable  ground  on  which 
to  place  it,  because  one  judgment  debt,  in  the  eye  of  the 
law,  is  as  just  as  any  other  and  there  is  no  natural  justice 
in  the  proposition. 

The  Court  in  Creightoii  v  Leeds,  9  Oregon,  215,  under 
a  similar  statute  and  in  a  like  case,  held  that  the  first 
docketed  judgment  had  priority  over  the  other  judgments 
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on  after  acquired  lands  and  this  is  the  only  case  yet  found. 
The  reasoning  in  that  case  is  not  satisfactory.  It  is  put 
first  on  the  ground  that  such  is  the  meaning  of  the  statute; 

secondly,  that  the  debtor  has  an   inchoate  interest  in  his 

• 

future  acquisitions  on  which  the  judgment  acts  and  is  a  lien, 
and  likens  it  to  the  inchoate  interest  of  a  married  woman 
in  the  future  acquired  lands  of  her  husband  during  cover- 
ture. We  fail  to  see  any  similarity.  The  proposition  loses 
sight  of  the  true  reason  why  dower  was  allowed  in  such 
lands.  It  is  true  that  the  marriage  contract  is  the  initial 
point  of  her  rights,  but  the  reason  is  the  ''sustenance  of 
the  wife,  and  the  nurture  and  education  of  the  younger 
children,"  and  it  was  extended  to  future  acquired  lands  in 
order  to  prevent  the  husband  from  defeating  the  object  of 
the  rule,  which  has  no  application  to  The  Codey  Section  435, 
as  to  judgments  docketed  before  the  estate  falls  in.  The 
authorities  quoted  in  the  Oregon  case  do  not  support  the 
conclusion,  and  are  cited  only  to  call  attention  to  some  sup- 
posed analogies  under  the  former  system.  The  contention 
in  Kolloch  v.  Jackson^  5  Ga.,  153,  was  not  between  judgment 
creditors  but  between  a  judgment  and  a  factor's  lien  for 
goods  and  advances  made  to  raise  a  crop,  which  factor's 
lien  arose  subsequent  to  the  rendition  of  the  judgment,  and 
it  was  held  that  the  judgment  had  preference  because  of 
their  act  of  Assembly  of  1799  which  declared  that  ''all 
property  of  the  party  against  whom  a  verdict  shall  be 
entered  shall  be  bound  from  the  signing  of  the  first  judg- 
ment." This  decision  does  not  fit  the  present  question. 
Our  conclusion  is  that  the  proceeds  of  the  land  should  be 
applied  to  the  judgments  pro  rata. 

Affirmed. 

Clark,  J.  (dissenting):  The  distinction  must  be  clearly 
kept  in  mind  between  the  lien^  which  is  the  right  accruing 
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as  between  the  judgment  creditor  and  debtor,  to  subject 
the  property,  and  the  priority  in  the  application  of  the  pro- 
ceeds of  a  sale  under  execution,  which  is  the  apportionment 
of  the  rights  of  judgment  creditors  among  themselves. 

The  manner  of  acquiring  tfie  lien  as  to  real  estate  has 
been  changed  by  statute.  The  apportionment  of  the  proceeds 
of  sale  according  to  priority  has  never  been  aflFected  by  stat- 
ute and,  as  the  courts  possess  no  legislative  power,  the  law 
as  to  priorities  among  execution  and  judgment  creditors 
necessarily  remains  as  it  has  been  uniformly  recognized 
for  an  uncounted  number  of  years. 

Prior  to  the  adoption  of  The  Code  there  was  no  lien  on 
real  property  till  the  levy  of  an  execution  (as  is  still  the 
case  as  to  personal  property)  and  if  there  were  two  or  more 
executions  in  the  hands  of  the  Sheriff,  the  piiority  in  the 
application  of  the  proceeds  of  the  sale  belonged  to  the  exe- 
cution of  the  oldest  original  teste  whose  chain  had  been 
kept  up  by  a  successive  issue  of  executions  from  each  suc- 
ceeding term.  The  same  rule  applied  as  to  personal  prop- 
erty. It  made  no  difference  when  the  debtor  acquired 
either  species  of  property,  whether  before  or  after  judg- 
ment. There  was  no  lien  as  to  either  species  of  property 
till  a  levy,  but  whenever  the  lien  was  obtained  by  a  levy 
the  priority  in  the  application  of  the  proceeds  of  sale  went 
to  the  oldest  execution  whose  chain  had  been  kept  up 
unbroken. 

The  Code,  Section  435,  provides  that  the  docketing  a 
judgment  shall  make  it  "a  lieti  on  the  real  property,  in  the 
county  where  the  same  is  docketed,  of  every  person  against 
whom  any  such  judgment  shall  be  rendered,  and  which  he 
may  have  at  the  time  of  the  docketing  thereof  in  the 
county  in  which  such  real  property  is  si'uated,  or  which 
he  shall  acquire  at  any  time  thereafter,  for  ten  years  from 
the  date  of  the  rendition  of  the  judgment."    It  will  be 
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noted  that  this  statute  only  changes  the  mode  of  acquiring 
liens  against  the  debtor's  realty  and  does  not  purport  to 
change  the  long  settled  and  well  recognized  principle  that 
though  the  liens  may  have  been  acquired,  eo  instanti^  by  a 
levy  of  several  executions  at  once,  (or,  as  in  this,  case  by 
the  acquisition  of  property  subsequent  to  docketing  of  the 
judgments)  the  priority  among  the  creditors,  in  the  appli- 
cation of  the  proceeds,  goes  to  the  oldest  judgments  in  the 
order  of  their  seniority.  As  the  statute  has  not  changed 
this  the  courts  have  no  power  to  do  so.  This  Section  (435) 
merely  does  away  with  the  necessity  and  useless  expense 
of  issuing  execution  from  each  successive  term  by  making 
the  docketing  a  lien  on  all  the  judgment  debtor's  realty 
which  he  has,  or  may  subsequently  acquire,  for  ten  years  in 
the  county  where  such  judgment  is  docketed.  Sawyer  v. 
Samyer,  93  N.  C,  321. 

The  ftatute  gives  no  indication  of  a  disposition  to  put 
the  diligent  creditors,  who  hold  the  oldest  judgments,  in 
any  worse  condition  than  formerly.  This  statute  {The 
Code^  435)  was  indeed  for  their  ease,  by  relieving  them  of 
the  necessity  of  issuing  a  chain  of  successive  executions  to 
maintain  their  priority,  and  it  is  accordingly  careful  to 
make  such  judgments  a  lien  also  on  all  real  property  which 
the  judgment  debtor  shall  thereafter  acquire.  This  view 
is  sustained  by  a  well  considered  opinion  in  Creighton  v. 
Leeds^  9  Oregon,  215,  in  which  State  the  statute  is  almost 
identical  with  ours,  and  Kollock  v.  Jackson^  5  Ga.,  153;  8 
Am.  &  Eng.  Enc,  988.  In  the  Oregon  case,  just  cited, 
the  Court  say  (irrespective  of  the  additional  fact  that  with 
us  the  law  of  applying  the  proceeds  to  the  judgments  accord- 
ing to  seniority  has  not  been  changed)  that  by  the  words 
of  their  statute  giving  a  lien  on  subsequently  acquired 
property  (using  the  same  words  as  our  statute),  "there  is 
an  inchoate  right  of  lien — a  remedy  for  the  satisfaction  of 
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claims  against  the  debtor — which  confers  the  power  of 
relating  back,"  so  that  when  the  liens  attach  to  subse- 
quently acquired  property  the  proceeds,  upon  being  brought 
in  custodia  legis  by  execution  sale,  are  applied  according 
to  the  seniority  of  docketing. 

Indeed,  the  exact  point  at  issue  has  been  recognized  as 
settled  in  Tiiman  v.  RTiyne^  89  N.  C,  64  (on  p.  67,)  where 
the  Court  say,  "The  judgment  of  Wright  became  a  lien  on 
all  the  lands  of  Linebarger,  which  he  owned  in  that  county 
at  the  date  of  the  docketing,  or  at  any  time  within  ten 
years  thereafter^  and  no  subsequent  lien  would  displace  it ; 
nor  would  any  sale  under  execution,  issued  upon  a  judg- 
ment docketed  subsequently  to  it^  operate  to  discharge  it,  or 
pass  the  title  to  the  land,  except  subject  to  it  as  a  prior 
lien^ 

Avery,  J.  :  I  concur  in  the  above  dissenting  opinion. 


ANDREW  J.  BATES  v.  MORRIS  H.  SULTAN  AND  M.  E.  SUL- 
TAN. 

Married  Woman^  Contracts  of —  Charge  on  Separate 
Estate — Guarantee  of  Wife's  Deht  iy  Husband  Equiva- 
lent to  Consent  —  Actio7i  to  Subject  Land  to  Charge 
— Requisites  of. 

1.  A  married  woman  cannot  charge  her  separate  real  estate  with 

her  debt  except  by  deed  accompanied  by  privy  examination. 

2.  In  an  action  to  subject  the  separate  estate  of  a  married  woman 

to  the  payment  of  a  debt  with  which  she  is  alleged  to  have 
charged  it  with  the  written  consent  of  her  husband,  it  is  not 
necessary  that  the  complaint  shall  charge  that  the  debt  was 
contracted  upon  any  of  the  considerations  specifically  men- 
tioned in  section  1826  of  The  Code  or  that  the  wife  was  a  free 
trader,  but  only  that  she  did  so  charge  it. 
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8.  A  married  woman  being  engaged  in  business  (not  a  free  trader) 
made  a  **8tatement^^  of  her  affairs,  to  a  dealer  from  whom  she 
was  about  to  purchase  and  did  purchase  goods,  said  state- 
ment being  declared  to  be  for  the  purpose  of  establishing  her 
predit  and  as  a  ba^sis  therefor  and  containing  an  agreement, 
in  consideration  of  credit  given  her,  to  advise  the  dealer  of 
any  material  change  in  her  affairs,  and  several  days  there^ 
after  her  husband  executed  a  paper  writing  guaranteeing 
the  payment  to  the  dealer  of  any  indebtedness  of  his  wife, 
contracted  before  or  after  the  date  of  the  paper  writing; 
Held^  (1)  that  the  "statement"  made  by  the  wife  was  suffi- 
cient to  establish  the  agreement  to  charge  her  separate  estate 
and  evidenced  her  intent  to  do  so  as  clearly  as  if  she  had 
written,  *4f  you  will  credit  me  for  goods  that  I  buy  of  you  I 
will  pay  you  out  of  the  property  mentioned  in  the  schedule 
I  have  given  you  and  your  debt  shall  be  a  charge  upon  it;'' 
(2)  that  the  paper  writing  executed  by  the  husband  was  a 
sufficient  consent  to  her  charging  her  separate  estate  for  the 
payment  of  her  debt  to  the  dealer.  (Furches,  J.,  dissents 
arguendo^  in  which  Faircloth,  Chief  Justice,  concurs.) 

4.  While  an  action  to  subject  the  separate  estate  of  a  married 

woman  to  the  payment  of  a  debt  alleged  to  be  a  charge  upon 
it,  is  in  the  nature  of  a  proceeding  in  rem^  yet,  as  her  agree- 
ment created  no  lien  upon  such  estate,  it  is  not  necessary  for 
the  complaint  to  allege  that  the  separate  estate  sought  to  be 
subjected  is  the  same  as  that  of  which  she  was  possessed  at 
the  time  of  the  agreement  to  charge  it  or  that  it  is  such  as 
was  obtained  by  exchange  for  or  bought  with  the  proceeds 
of  the  sale  of,  or  with  the  income  from  the  estate  owned  by 
her  at  the  time  of  such  agreement. 

5.  In  such  cases,  it  is  only  necessary  to  show  that  the  property 

mentioned  in  the  complaint  and  sought  to  be  subjected  was 
owned  by  the  feme  covert  at  the  date  of  the  commencement 
of  the  action,  and,  in  case  of  judgment,  it  and  the  execution 
should  particularize  the  separate  property  admitted  or 
proved  on  the  trial  to  have  been  owned  by  her  at  the  com- 
mencement of  the  action. 

Civil  action,  begun  in  March,  1894,  in  the  Superior  Court 
of  Craven  County,  by  the  plaintiff  against  the  defendants 
to  recover  the  sum  of  $1,052.60,  and  to  have  the  judgment 
declared   a   charge  upon  the  separate  estate  of  the  feme 
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defendant,  and  heard  on  demurrer  before  JBryan, «/.,  at  May 
special  term,  1895,  of  said  court.  His  Honor  sustained  the 
demurrer  and  plaintiff  appealed.  The  facts  and  the  grounds 
of  demurrer  appear  in  the  opinion  of  Associate  Justice 
Montgomery. 

Mr,  D,  L,  Ward^  for  plaintiffs  (appellants). 
Mr.  TF".   W.  Clark^  for  defendants. 

Montgomery,  J.:  "YW^feme  covert  defendant,  M.  E.  Sul- 
tan, not  a  free  trader,  was  engaged  in  merchandise  in  New 
Berne,  her  husband,  the  other  defendant,  the.  while  man- 
aging the  business  for  her.  She,  through  her  husband,  on 
January  30th,  1892,  at  New  Berne,  executed  and  delivered 
to  the  plaintiff  a  writing  containing  her  financial  condition, 
assets  and  liabilities,  the  assets  consisting  of  real  and  per- 
sonal property,  in  value  about  twenty-five  thousand  dol- 
lars ;  her  liabilites  being  only  about  thirteen  hundred  dol- 
lars. The  yearly  extent  of  her  business  she  stated  to  be 
twenty-three  thousand  dollars.  This  schedule  was  pre- 
faced with  a  statement  and  caption,  all  forming  one  entire 
instrument  and  made  a  part  of  complaint,  as  exhibit  "A," 
as  follows  : 

"Statement  as  a  Basis  for  Credit:  Statement  to  A.  J. 
Bates  &  Co.,  of  the  financial  condition  of  M.  E.  Sultan,  of 
New  Berne,  County  of  Craven,  State  of  North  Carolina. 

"For  the  purpose  of  establishii  g  my  (or  our)  credit  with 
A.  J.  Bates  &  Co.,  and  a  basis  therefor  I  (or  we)  make  the 
following  statement  as  to  my  (or  our)  means  which  shall 
apply  to  all  future  purchases,  unless  revoked  by  me  (or  us) 
in  writing  and  delivered  to  them  personally ;  also,  in  con- 
sideration of  such  credit  I  (or  we)  agree  to  advise  A.  J. 
Bates  &  Co.,  immediately  of  any  material  change  in  my 
(or  our)  affairs." 
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Afterwards  on  the  11th  of  February,  1892,  the  defendant 
husband  executed  and  delivered  to  the  plaintiffs  a  paper 
writing  made  a  part  of  complaint,  as  exhibit  "B,"  as  fol- 
lows : 

"For  and  in  consideration  of  One  Dollar  to  me  (or  us) 
in  hand  paid  by  A.  J.  Bates  &  Co.,  (the  receipt  whereof  is 
hereby  acknowledged,)  I  (or  we)  do  hereby  guarantee  unto 
them  unconditionally  the  payment,  at  all  times  after  matu- 
rity, of  any  indebtedness  (not  exceeding  the  sum  of  one 
thousand  and  five  hundred  dollars,)  of  Mrs.  M.  E.  Sultan 
now  doing  business  in  New  Berne,  county  of  Craven,  and 
State  of  North  Carolina,  of  any  purchase  or  other  liability 
made  prior  to,  or  to  be  made  after  this  date,  by  the  said 
Mrs.  M.  E.  Sultan  of  the  said  A.  J.  Bates  &  Co.,  upon  a 
credit  of  sixty  days,  or  such  other  time,  or  at  any  exten- 
sion of  time  after  maturity,  as  may  be  given  by  the  said 
A.  J.  Bates  &  Co.,  to  the  said  Mrs.  M.  E.  Sultan. 

"And  I  (or  we)  hereby  waive  all  demands  of  payment  and 
notice  of  protest  as  the  respective  bills,  notes,  acceptances, 
or  other  indebtedness  of  the  said  Mrs.  M.  E.  Sultan  fall 
due. 

"This  guarantee  to  be  an  open  and  continuous  one  at  all 
times,  to  the  amount  of  one  thousand  and  five  hundred 
dollars  above  named,  until  revoked  by  me   (or  us)   in    wri- 

ting." 

After  the  execution  and  delivery  of  the  two  papers  the 
plaintiff  sold  and  delivered  to  the/'(5m^  defendant  in  New 
Berne  more  than  a  thousand  dollars  worth  of  goods  and 
wares  for  which  she  refused  to  pay  when  demand  was  made 
upon  her.  This  action  was  brought  to  subject  the  statu- 
tory separate  estate  of  the  feme  defendant  to  the  payment 
of  the  debt,  the  complaint  containing  allegations  that  the 
feme  defendant  is  in  possession  of  a  large  separate  estate 

real  and  personal,  that  she  intended  to  charge  her  separate 
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estate  with  the  debt,  that  the  consideration  of  the  debt 
was  for  the  benefit  of  her  sole  and  separate  estate  and  that 
her  husband  gave  his  consent  in  writing  to  her  agreement 
to  buy  the  goods  and  to  charge  her  separate  estate  with 
the  amount.  TheJ^eme  defendant  demurred  to  the  com- 
plaint assigning  numerous  grounds  under  two  heads  which 
will  be  particularized  in  the  discussion  of  them. 

This  Court  decided  in  the  gaso  of  I^ar thing  w.  Shields, 
106  N.  C,  289,  that  the  lands  of  a  married  woman  cannot 
be  charged  by  any  undertaking  on  her  part  in  the  nature 
of  a  contract  unless  it  be  evidenced  by  deed  accompanied 
by  privy  examination.  In  that  case,  however,  it  is  stated 
that  liens  created  by  statute.  Chapter  41  of  The  Code,  are 
not  affected  by  the  decision.  We  can,  therefore,  in  the  case 
before  us  dismiss  from  consideration  the  attempt  of  the 
plaintiffs  to  charge  the  real  estate  of  the  J'eme  defendant, 
for  it  appears  from  the  complaint  that  the  paper  writing 
which  is  relied  on  to  create  a  charge  on  her  separate 
estate  was  not  executed  by  deed   with  privy  examination. 

The  first  division  of  the  demurrer  is  in  the  following 
lanii^uage:  1.  "It  is  not  alleged  that  said  debt  was  due  for 
her  necessary  personal  expenses  or  for  the  support  of  her 
family  or  such  as  was  necessary  in  order  to  pay  her  debts 
existing  before  marriage,  or  that  the  same  was  contracted 
with  the  written  consent  of  her  husband,  or  that  she  was  a 
free-trader." 

It  was  not  necessary  for  the  plaintiffs  to  allege  in 
their  complaint  that  the  debt  due  was  for  any  of  the  con- 
siderations specifically  mentioned  in  Section  1826  of  The 
Code,  or  that  the /<?me  defendant  was  a  free  trader.  The 
cause  of  action  was  on  account  of  none  of  these,  but  its 
object  was  to  have  subjected  her  separate  estate  to  the  pay- 
ment of  a  debt  with  which  she  was  alleged  to  have  charged 
it,  with  the  written  consent  of  her  husband.     The  instru- 
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ment  executed  by  her  and  called  "Statements  ae  a  basis  for 
credit"  heretofore  referred  to  is  what  the  plaintiff  relies  on 
to  prove  her  agreement  to  charge  her  separate  estate.  We 
are  of  the  opinion  thafit  is  suflScient.  It  appears  from  it, 
taken  with  the  paper  executed  by  her  husband,  that  she 
meant  to  act  under  the  powers  given  her  by  the  statute 
(1826  of  The  Code)^  and  the  intention  to  charge  her 
separate  estate  is  apparent.  We  think  when  she  made 
the  statement  and  declared  in  it  that  "for  the  purpose  of 
establishing  my  credit  and  as  a  basis  therefor,  I  make  the 
following  statement  which  shall  apply  to  all  future  pur- 
chases  and  in  consideration  of  such  credit  I  agree  to 

advise  (plaintiffs)  immediately  of  any  material  change  in 
my  affairs,"  that  her  intent  to  charge  her  separate  estate 
was  as  clear  as  if  she  had  written  "if  you  will  credit  me 
for  goods  that  I  buy  of  you,  I  will  pay  j^ou  out  of  the  prop- 
erty mentioned  in  the  schedule  I  have  given  you,  and  your 
debt  shall  be  a  charge  upon  it."  The  property  named  in 
the  instrument,  not  the  statement  containing  the  descrip- 
tion and  amount,  was  the  basis — the  foundation — upon 
which  the  credit  was  extended  and  the  goods  were  sold. 
We  are  of  the  opinion  also  that  the  paper  writing  executed 
by  the  defendant  husband,  while  it  may  be  a  guarantee  in 
cape  of  the  wife's  default,  is  also  a  sufKcient  consent  to  her 
charging  her  separate  estate  for  the  payment  of  her  debt 
to  the  plaintiffs.  Consent  is  embraced  in  the  idea  of  guar- 
antee. The  promise  that  he  will  make  good  his  wife's 
agreement,  pay  her  obligations  if  she  does  not,  can  carry 
with  it  no  other  idea  than  that  he  desires  and  expects  her 
to  pay  out  of  her  own  property  her  debts,  and  not  cause 
loss  to  him  as  her  guarantor  for  her  failure. 

The  second  division  of  the  demurrer  is  as  follows  :  "It 
does  not  allege  that  the  separate  estate  which  this  defend- 
ant now  has  is  a  part  of  the  separate  estate  which  she  had 
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at  the  time  the  said  debt  was  contracted  or  that  said  estate 
had  been  substituted  for  the  separate  estate  which  she  had 
at  the  time  that  the  debt  was  contracted,  or  that  the  sarae 
had  been  purchased  with  the  income  or  proceeds  of  said 
separate  estate  which  she  had  at  the  time  the  debt  was 
contracted,  or  that  the  same  had  been  received  in 
exchange  for  the  separate  estate  which  this  defendant 
had  at  the  time  the  debt  was  contracted."  It  cannot 
be  sustained  in  this  Court.  Whilst  an  action  to  subject 
the  property  of  a  married  woman  to  the  payment  of 
such  of  her  executory  agreements  as  she  is  allowed  to 
make  under  our  laws  is  in  the  nature  of  a  proceeding  in 
reTTiy  yet  the  creditor  gets  no  lien  at  the  t^'me  of  the  agree- 
ment upon  the  qstate  of  the  married  woman.  She  can  sell 
or  dispose  of  her  property  at  any  time  and  give  the  pur- 
chaser for  value  a  good  title,  and  the  creditor  will  be 
allowed  to  have  his  judgment  satisfied  out  of  any  of  her 
separate  estate,  whether  it  be  that  of  which  she  was  pos- 
sessed at  the  time  of  the  making  of  the  agreement  to 
charge  it,  or  whether  it  be  such  asshemay  haveexchanejed 
it  for,  or  have  acquired  in  any  way  whatever.  If  it  be 
denied,  however,  the  plaintiff  must  prove  on  the  trial  that 
the  yeme  defendant  had,  when  the  suit  was  commenced, 
whatever  of  the  property  mentioned  in  the  complaint  he 
wishes  to  have  subjected  to  the  payment  of  his  debt;  and 
the  judgment  and  the  execution  issued  on  it  should  set 
forth  with  particularity  the  separate  property,  personal 
(not  real)  which  the  defendant  admitted'she  had  or  which 
the  plaintiff  proved  that  she  had  at  the  time  of  the  com- 
mencement of  the  action.  If  the  oflBcer  to  whom  the 
execution  is  issued,  when  he  comes  to  levy  upon  the  sepa- 
rate estate  of  the  feme  defendant,  finds  none  of  it  which  is 
described  in  the  execution,  or  not  enough  to  satisfy  it,  he 
will  in  the  latter  instance  sell  what  he  finds,  and  in   both 
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make  proper  return  of  his  writ.  The  creditor  then  will 
have  Buch  remedy  by  supplemental  proceedings  or  other- 
wise as  he  may  be  entitled  to,  to  reach  such  property  as 
she  may  have  fraudulently  disposed  of,  or  such  as  has  been 
substituted  for  such  as  she  had,  or  such  as  has  been  pur- 
chased with  the  income  or  proceeds  of  such  as  she  had,  or 
such  as  she  has  received  in  exchange  for  such  as  she  had, 
or  the  proceeds  of  sale  of  such  as  she  had  disposed  of;  all 
subject  to  her  personal  property  exemption  allowed  bylaw. 
There  was  error  in  his  Honor's  sustaining  the  demurrer. 
It  should  have  been  overruled. 

Error. 

FuRCHES,  J.  (dissenting):  Without  entering  at  length 
into  a  discussion  of  the  case,  I  will  state  a  few  of  the 
reasons  that  prevent  me  from  agreeing  to  the  judgment  of 
the  Court.  It  is  true  that  this  appeal  comes  up  upon  com- 
plaint and  demurrer  and  therefore  we  can  only  consider  the 
suflSciency  of  the  complaint.  But  the  complaint  makes 
exhibits  "A"  and  "B"  a  part  of  the  complaint.  These 
exhibits  enable  us  to  see  the  case,  as  I  think,  in  its  true 
light;  and  as  they  are  a  part  of  the  complaint,  they  are 
proper  subjects  of  consideration  and  review  in  this  appeal. 

The  defendant  M.  E.  Sultan  is  a  married  woman  ;  and  as 
it  is  her  property  which  has  to  pay  the  plaintiffs'  demand, 
if  it  is  paid,  it  is  necessary  to  make  a  case  against  her. 
This  the  plaintiffs  try  to  do  by  exhibits  "A"  and  "B", 
under  the  Constitution  and  Section  1826  of  The  Code. 
Before  the  Constitution  of  1868  a  married  woman  could 
make  no  such  contract  as  this.  But  upon  her  marriage  all 
her  personal  property  became  the  property  of  her  husband. 
He  might  spend  it  or  do  as  he  pleased  with  it.  And  it 
has  always  been  my  understanding  that  Section  6  of  Article 
X  was  put  in  the  Constitution  for  her  protection.  .    It  was 
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intended  to  secure  her  in  the  enjoyment  of  her  own 
property,  and  to  take  it  out  of  the  control  of  (it  may  be)  a 
worthless  husband.  Section  1*^26  of  The  Code^  in  aflirmance 
of  the  common  law,  provides  that  she  shall  be  incapable  to 
make  any  contract  which  will  bind  her  real  or  personal 
property,  except  for  necessaries,  personal  expenses  or  for 
the  support  of  her  family,  or  such  as  may  be  necessary  to 
pay  her  debts  existing  at  the  time  of  her  marriage,  "with- 
out the  written  consent  of  her  husband,"  unless  she  is  a 
free  trader  as  hereinafter  provided.  Plaintiff  contends  that 
exhibit  A  and  B  show  a  compliance  with  that  clause  of 
section  1826  which  allows  her  to  make  a  contract  with  the 
written  consent  of  her  husband.  In  this  I  do  not  concur. 
For  a  long  time  the  profession  thought  that  the  husband 
should  not  only  sign  the  contract  with  the  wife,  but  he 
must  give  his  express  consent.  But  in  Jones  v.  CraigmileSy 
114  N.  C,  613,  it  is  said,  if  he  signs  the  contract  with  his 
wife,  it  will  be  presumed  he  gave  his  consent.  This  is  the 
furthest  our  Court  has  yet  gone.  But  this  case,  in  my 
opinion,  goes  a  bow-shot  beyond  that.  Here,  we  have  a 
husband  doing  a  mercantile  business  which  he  says  amounts 
to  $23,000  a  year,  without  means  of  his  own,  upon  the 
credit  of  his  wife.  And  on  the  SOthday  of  January^  1892, 
he  makes  up  a  statement  of  his  wife's  property  and  signs 
her  name  to  it — Exhibit  "A;"  and  on  the  ll^A  day  of 
February^  1892,  he  makes  a  guarantee  (calls  it  that)  guar- 
anteeing for  all  time  to  come,  if  not  revoked  "by  me  or  us," 
"my  or  our"  indebtedness,  to  the  amount  of  $1,500,  that 
has  been  made  or  may  hereafter  be  made.  Plaintiff  then 
sells  defendants  goods  and  charges  them  to  the  wife  to  the 
amount  of  $1,052.60,  and  contends  that  under  exhibits  "A" 
and  "B"  this  is  the  contract  of  the  wife  with  the  written 
consent  of  the  husband.  Exhibit  "A"  is  no  contract.  It 
is  a  statement  made  by  the  husband  as  a  basis  of  credit. 
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Exhibit  "B"  is  not  the  contract  of  the  wife.  She  does  not 
sign  it  and  is  no  party  to  it.  It  is  a  guarantee  of  the  hus- 
band that,  if  his  wife  does  not  pay  the  plaintiff,  he  will. 

It  seems  to  me  that  it  is  an  attempt  on  the  part  of  the 
husband  to  make  his  wife  a  free-trader  without  complying 
with  the  law  {Oode^  Sec.  1827),  and  then  to  constitute  him- 
self her  agent,  and  spend  her  estate.  I  do  not  think  that 
Exhibits  A  and  B  are  a  compliance  w^ith  Section  1826  ;  that 
it  would  be  dangerous  for  this  Court  to  sanction  such  a 
method  as  this,  of  turning  over  the  estates  of  married 
women  to  be  squandered  by  worthless  husbands.  I  can- 
not agree  to  it. 

Fairoloth,  C.  J.:  I  concur  in  the  above  dissenting  opinion. 


D.  S.  BENNETT  v.  B.  F.  SHELTQN. 

Practice — Interlocutory   Order —  Premature  Appeal, 

An  appeal  from  an  order  making  an  additional  party  is  premature, 
and  will  be  dismissed.  The  proper  practice  in  such  case  is  to 
note  an  exception  to  the  interlocutory  order  complained  of 
and  have  it  reviewed  on  appeal  from  the  final  judgment 

This  was  an  action  brought  by  plaintiff  to  recover  a  saw 
mill  in  possession  of  the  defendant.  At  May  Term,  1895,  of 
Halifax  Superior  Court,  W.  P.  White  moved  to  be  made  a 
party  defendant  in  order  to  set  up  a  cause  of  action 
against  the  Lane  Manufacturing  Company  as  fully  set  out 
in  his  affidavit.  His  Honor  being  of  the  opinion  that 
White  was  a  necessary  party  allowed  the  motion  and  plain- 
tiff appealed. 

The  affidavit  was  in  substance,  as  follows : 

"1.   In ,  189....,  plaintiff,  acting  as  agent  for  the 

Lane  Manufacturing  Company,  contracted  with  said  White 
to  sell  him  a  Lane  Manufacturing  Company  Saw  Mill,  No. 
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,  with  uprights  openings  36  inches  and  taking  a  56  inch 

saw,  for  the  price  of. 

"2.  That  under  said  agreement,  said  plaintiff  and  the  Lane 
Manufacturing  Company  shipped  to  said  White  the  mill 
now  in  controversy  in  this  action,  representing  same  to  be 
of  the  dimensions  and  capacity  above  set  forth,  and  said 
White  immediately  executed  his  notes  according  to  the 
terms  of  said  contract,  giving  said  Bennett,  Trustee  for  the 
Lane  Manufacturing  Company,  a  lien,  or  deed  of  trust,  on 
said  mill  to  secure  the  payment  of  said  notes. 

"3.  That  under  and  by  virtue  of  said  lien,  or  deed  of 
trust,  this  action  is  brought  by  plaintiff. 

"4.  That  when  said  mill  was  put  together  for  work,  said 
White  discovered  that  said  mill  was  not  according  to  the 
contract ;  that  it  was  of  smaller  capacity  and  dimensions, 
being  with  uprights  only  32  inches  and  taking  only  a  54 
inch  saw  ;  said  White  at  once  notified  said  Benn-ett  and 
said  Lane  Manufacturing  Company  of  their  violation  of 
the  contract.  They  promised  at  all  times  to  make  good 
the  damages  sustained  by  Wliite  by  reason  of  their  non- 
compliance with  said  contract. 

"5.  That  AVhite  has  paid  all  of  said  notes,  except  about 
$75,  they  promising  to  correct  the  matter  of  non-compli- 
ance. 

"6.  That  by  reason  of  said  breach  of  warranty  and  viola- 
tion of  their  contract,  said  White  has  been  damaged  to  an 
amount  larger  than  the  sum  due  under  said  notes,  to-wit : 
$150.00,  being  the  difference  between  the  mill  contracted 
for  and  the  one  shipped. 

'^7.  That  said  White  afterwards  sold  said  mill  to  defend- 
ant, Shelton,  with  warranty  of  title,  who  has  same  in  his 
possession. 

''8.  Tliat  said  White  has  an  interest  in  the  controversy. 
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BDd  is   a  necessary  party  to  a  complete  settlement  of  the 
matter." 

Mr.  R.  0.  Burton^  for  plaintiflf  (appellant). 
Mr.  Claude  Kitchin^  for  defendant. 

Clark,  J. :  The  plaintiif  should  have  had  his  exception 

to  the   order  making   an    additional    party  noted   in   the 

record,  so  that  if  he  has  suffered  detriment  thereby  (which 

can   rarely  be   the  case)   the  order  may   be  reviewed   on 

appeal  from  the  final  judgment  should  it  go  against   him. 

The  appeal  is  premature  and  must  be  dismissed.  Lane  v. 

Richardson^  101  N.  C,  181  ;  Emry  v.  Parker^  111  N.  C, 

261. 

Appeal  Dismissed. 


STATE  ex  rel.  W.  E.  DANIEL,  et  al  v.  J.  M.  GRIZZARD. 

Public  Officer — Failure  hi  Duty — Register  of  Deeds — 
Failure  to  Index  Mortgage — Liability  of  Sureties  on 
Official  Bond — Statute  of  Limitations. 

1.  The  conditioDS  of  official  bonds  are  co-extensive  with  the  duties 

required  by  law  of  such  officers,  and  a  statute  making  an 
officer  liable,  on  his  official  bond  for  all  acts  "done"  by  him 
by  virtue  of,  or  under  color  of  his  office,  renders  him  likewise 
liable  for  his  failure  to  do  what  he  should  have  done;  there- 
fore, 

2.  The  failure  of  a  Register  of  Deeds  to  properly  index  the  regis- 

try of  a  mortgage  renders  him  liable,  on  his  official  bond, 
to  one  injured  by  such  neglect. 

3.  Though  a  Register  of  Deeds  was  not,  at  the  time  his  bond  was 

given,  liable  for  his  failure  to  index  the  registry  of  a  mort- 
gage, yet,  where  he  remained  in  office  after  the  passage  of  a 
statute  rendering  him  pliable  therefor,  the  sureties  on  his 
bond  are  also  liable. 
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4.  The  breach  of  the  official  bond  of  a  Register  of  Deeds  by  his 

failure  to  properly  index  the  registry  of  a  mortgage  oecurs 
at  the  time  of  such  neglect,  certainly  not  later  than  the 
expiration  of  his  term  of  office,  during  which  he  could  have 
performed  the  du€y. 

5.  The  cause  of  action  which  a  second  mortgage  has  against  a 

Register  of  Deeds  for  his  failure  to  index  the  registry  of  a 
firstt  mortgage,  whereby  the  former  suffers  loss,  arises  and 
the  statute  of  limitation  begins  to  run  at  the  time  of  such 
breach  and  not  at  the  time  of  the  sale  of  the  mortgaged  pro- 
perty under  the  first  mortgages  and  the  application  of  the 
proceeds  to  its  payment. 

Civil  action  broujrht  bv  the  State  on  the  relation  of 
W.  E,  OanieK  Trustee,  and  others,  against  J.  M.  Grizzard, 
former  Reijister  of  Deeds  of  Halifax,  and  the  sureties  on 
his  otBiMHl  bond,  and  tried  on  a  ease  agreed  before  J/i?A'er, 
•/.,  at  June  Term,  lSi>5,  of  Halifax  Superior  Court.  His 
Honor  held  that  the  action  was  barred  by  the  statute  of 
limitations  and  the  plaintitf  appealed.  The  facts  are  fully 
stated  in  the  opinion  of  Associate  Justice  Furches. 

JA.v%v»Av  AfacRae  J*  />ay,  for  plaintiffs  (appellants). 
J/<vf.vAv.  h\  (>.  Burton  and  T.  X  HiU,  for  defendants. 

Fi'KOHKS,  J,  :  The  defendant  was  appointed  Register  of 
Deeds  for  Halifax  county,  and  on  the  13th  day  of  Decem- 
ber, ISSi>,  entered  into  the  usual  bond  required  by  law, 
with  the  other  defendants  as  his  sureties  thereto — which 
olliee  he  continued  to  hold  and  exercise  until  the  6th  day 
of  NovenU>er,  18S;^. 

On  the  ir>th  day  of  January,  1883,  J.  R.  Whitaker  and 
wite  executed  a  mortgage  to  Spier  Whitaker  for  $1,500, 
which  was  that  dav  reiri&tered  bv  defendant  Grizzard;  but 
he  failed  to  iutlex  the  same  as  required  by  law  and  the 
d«?])t  secured  by  this  mortgage  was  kept  alive  and  in  date 
bv  ^uccessivc  pa  V  men  is  until   181^4. 
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On  the  28th  day  of  January,  1890,  the  said  J.  E. 
Whitaker  and  wife  executed  another  mortgage  to  the  plain- 
tiff on  the  same  land  for  something  over  $2,000,  which  was 
registered  and  duly  indexed  on  that  day. 

On  the  date  of  the  execution  of  this  last  mortgage 
the  plaintiff  examined  the  index  in  the  register's  office  for 
the  purpose  of  seeing  whether  there  was  any  mortgage  or 
other  encumbrance  on  said  land,  and  said  mortgage  not 
being  indexed  plaintiff  was  thereby  deceived  and  took  said 
mortgage  when  he  would  not  have  done  so  if  the  mort- 
gage to  Spier  Whitaker  had  been  properly  indexed. 

In  1894  plaintiff  was  proceeding  to  foreclose  the 
mortgage  to  him  when  he  discovered  for  the  first  time  that 
there  was  any  such  mortgage  on  said  land  as  that  to  Spier 
Whitaker. 

It  has  been  judicially  determined  that  the  mortgage 
to  Spier  Whitaker  was  valid,  (114  N.  C,  279)  and  there- 
fore had  priority  over  the  mortgage  of  plaintiff. 

Under  a  decree  of  the  Superior  Court  of  Halifax 
county  said  lands  have  been  sold  and  the  whole  of  the 
proceeds  of  said  sale  have  been  applied  to  costs  and  the 
payment  of  the  Spier  Whitaker  mortgage.  The  mort- 
gagor is  insolvent  and  plaintiff  has  lost  his  entire  debt. 

Plaintiff  therefore  brings  this  action  against  the  defend- 
ant Grizzard  and  his  bondsmen  and  claims  that  by  defend- 
ant's failing  to  index  the  Spier  Whitaker  mortgage  he  has 
lost  his  entire  debt  and  asks  judgment  against  defendants 
for  that  amount. 

Defendants  deny  the  plaintiff's  right  to  recover  on  this 
bond  for  reasons  which  they  assign,  and  also  plead  the 
statute  of  limitation  in  bar  of  plaintiff's  right  of  action 

The  facts  of  this  case  are  agreed  upon  but  we  have  made 
this  summary  for  the  purpose  of  abridging  them,  as  much 
as  we  can,  to  retain  the  substantial  facts.     And  it  is  fur- 
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ther  agreed  that  the  facts  present  but  two  questions  for  our 
consideration  :  Ist.  Whether  the  defendant,  Grizzard  and 
the  sureties  on  his  bond  are  liable  to  plaintiff.  2nd. 
Whether  the  action  is  barred  by  the  statute  of  limitations 
as  to  said  Grizzard  and  his  said  sureties  or  either. 

This  case  presents  some  very  interesting  questions  of  law, 
•which  have  been  well  argued  on  both  sides  and  which  have 
very  much  assisted  us  in  our  investigation. 

There  is  no  bond  sent  in  this  record  but  the  case  states 
that  on  the  18th  of  December,  1882,  the  defendant  Griz- 
zard gave  a  bond  in  the  penal  sura  of  $5,000,  with  the 
other  defendants  as  sureties  and  was  duly  inducted  into 
office,  which  he  continued  to  hold  and  exercise  until  the  6th 
of  November,  1883.  So  it  will  be  seen  that  he  gave  the 
bond  and  entered  upon  the  duties  of  his  office  before  The 
Code  went  into  effect  on  the  1st  day  of  November,  1883. 
Section  3866  of  Code^  but  that  he  continued  to  hold  his 
office  for  six  days  after  The  Code  did  go  into  effect. 

At  the  time  defendants  executed  the  bond  they  would 
not  have  been  liable  for  failing  to  index  the  mortgage  to 
Whitaker  unless  this  was  one  of  the  conditions  of  the  bond, 
Holt  V.  McLean,  75  N.  C,  347 ;  Moretz  v.  Ray,  75  N.  C, 
170  ;  Eaton  v.  Kelly,  72  N.  C,  110,  and  that  line  of  cases. 
But  by  the  adoption  of  The  Code  the  liabilities  of  public 
officers  and  their  bondsmen  were  very  much  broadened. 
Code,  Section  1883.  And  it  is  now  held  that  the  con- 
ditions of  the  bond  are  co-extensive  with  the  duties  required 
by  law  of  such  officers.  Kivett  v  Yovmg,  106  N.  C,  667 ; 
Thomas  v  Connelly,  104  N.  C,  34-2.  It  is  true  that  this 
amendment  seems  in  terms  to  provide  only  for  acts  done 
by  the  officer  and  not  for  those  which  he  should  do  but 
does  not.  The  amendment  is  as  follows  :  "And  every  such 
officer  and  the  sureties  on  his  official  bond  shall  be  liable 
to  the  person  injured  for  all  acts  done  by  said  officer,  by 
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virtue  or  under  color  of  his  office."  But  it  would  be  put- 
ting a  very  narrow  construction  on  the  statute  to  say  that  he 
and  his  sureties  are  liable  for  what  he  did,  but  not  for  what 
he  should  have  done  and  did  not  do  although  thcdamagQ 
to  the  party  was  equally  as  great. 

But  we  are  relieved  of  any  trouble  as  to  this  question  as 
it  has  been  construed  by  this  Court  in  Toungy.  Connelly, 
112  N.  C,  646.  In  that  case  Connelly  was  clerk  of  the 
Superior  Court  and  neglected  to  docket  a  judgment  by 
which  plaintiff  lost  his  judgment  lien  and  his  debt.  And 
the  Court  say  that  although  it  was  a  neglect  of  duty  it  was 
one  of  the  duties  required  of  him  by  express  statute,  and  he 
and  his  sureties  are  liable.  And  so  was  it  one  of  the  duties 
required  of  the  defendant  Grizzard  by  express  statute  that 
he  should  have  indexed  the  Whitaker  deed.  Code,  Section 
3664. 

But  we  have  said  that  this  bond  was  given  before  The 
Code  went  into  effect,  and  it  is  therefore  contended  that 
it  is  to  be  construed  by  the  light  of  Eaton  v.  Kelly y  Holt 
V.  McLean,  supra,  and  defendants  are  not  liable. 

But  it  must  be  remembered  that  defendant  Grizzard 
continued  to  hold  and  exercise  the  duties  of  this  office 
under  this  bond  until  the  6th  of  November,  1883,  six  days 
after  The  Code  went  into  effect,  and  the  defendants  were 
liable  for  any  breach  that  took  place  while  Grizzard  con- 
tinued to  hold  the  office.  The  breach  in  this  case 
being  the  neglect  to  perform  a  duty  it  continued  as  long 
as  he  remained  in  office.  He  would  have  had  the  right 
to  index  the  Whitaker  mortgage  any  day  while  he 
remained  in  office,  and,  this  being  so,  he  failed  to  index 
this  mortgage  after  The  Code  went  into  effect  and  when 
the  penalties  of  the  bond  required  him  to  do  so. 

This  we  think  must  be  so,  if  the  legislature  had  the  right 
to  increase  the  liabilities  or  obligations  of  the  bond  during 
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the  tenare  of  office  under  it,  and  this  question  seems  to  be 
settled.  A  learned  author  says,  "It  has  been  held  that  all 
laws  enacted  during  the  continuing  contract  of  an  official 
bond  are  also  part  of  the  contract,  and  that  the  obligors 
entered  into  the  engagement  in  view  of  the  possible  and 
probable  modification  of  their  liability  by  the  legislative 
branch  of  the  government."  Murfree  on  Official  Bonds, 
Section  193.  And  to  the  same  effect  is  People  v.  Vilas^ 
36  N.  Y.,  458 ;  also  see  Prarie  v.  Worth,  78  N.  C,  169 ; 
State  V.  Bradshaw,  10  Ired.,  229  &  232. 

We  therefore  sustain  the  plaintiff  upon  the  first  question 
as  to  the  liability  of  defendants. 

Then  is  the  lapse  of  time  and  the  plea  of  the  statute  of 
limitations  a  bar  to  plaintiffs'  action?  This  depends 
upon  the  time  when  the  statute  commenced  to  run. 
Defendants  contend  that  it  commenced  when  Grizzard 
failed  to  index  the  mortgage  to  Spier  Whitaker  as  he  was 
required  by  law  to  do ;  while  plaintiff  claims  that  it  did 
not  commence  until  the  land  was  sold  and  the  proceeds 
applied  to  the  older  mortgage. 

The  statute  commenced  to  run  from  the  time  the  cause  of 
actioQ  accrued — the  breach  of  the  bond;  and  this  must  have 
taken  place  while  the  defendant  Grizzard  was  in  office. 
He  could  not  commit  a  breach  after  that  time.  This 
could  not  make  the  breach  later  than  the  6th  of  November, 
1883,  and  that  would  be  more  than  ten  years  before  this 
action  was  commenced.  And  the  statutory  limit  for  bring- 
ing actions  on  official  bonds  seems  to  be  six  years.  Code, 
Sec.  154. 

Then  there  is  to  be  a  limit  to  such  actions  or  there  would 
have  been  no  statute  passed.  The  breach  of  the  bond — 
the  failing  to  index  the  mortgage,  was  the  cause  of  action. 
It  was  not  damage — damage  is  never  the  cause  of  action, 
but  the  result  of  the  action — the  consequences  arising  from 
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the  cause.  It  seeras  to  us  that  these  propositioDS  are  sus- 
tained by  sound  reason  and  show  that  the  statute  must 
commence  to  run  from  the  time  of  the  breach  complained 
of.  But  we  are  not  without  the  authority  of  decided  cases 
from  some  of  the  highest  courts  of  the  Union  to  support 
the  proposition  that  the  statute  runs  from  the  time  of  the 
breach. 

"The  statute  of  limitations  commences  to  run  from  the 
date  of  the  breach  of  the  bond  that  gives  the  right  of 
action,  and  not  from  the  time  when  the  injury  resulting 
from  it  occurred,  or  was  discovered."  Kerns  v,  Schoomaker^ 
(4  Ohio,  331)  22  Am.  Dec,  757 ;  Wilcox  v.  Executors^  4 
Peters,  172 ;  Lotten  v.  Oillett^  95  Gal.,  317  ;  JBetts  v.  Wor- 
ris,  21  Me.,  314. 

We  have  examined  the  cases  cited  by  plaintiff  and  think 
they  are  distinguishable  from  the  one  under  consideration. 
Godley  v.  Taylor^  3  Dev.,  178,  is  a  divided  opinion — 
RuFFiN,  C.  J.,  dissenting — and  is  in  direct  conflict  with 
Eaynor  v.  Watford^  2  Dev.,  338.  Godley  v.  Taylor  was 
an  action  upon  the  warranty  in  a  deed  for  land  and  there 
was  no  breach  of  the  warranty  up  til  there  was  an  ouster  of 
possession.  It  was  the  breach  that  gave  tlie  right  of 
action — there  was  none  before.  So,  in  this  case,  it  was  the 
breach — the  neglect  to  register  the  mortgage — that  gave 
the  right  of  action.  Apd,  it  seems  to  us,  this  case  tends  to 
sustain  the  position  of  defendants.  It  certainly  does  not 
conflict  with  the  contention  that  the  breach  was  defendant 
Grizzard's  failing  to  index  the  mortgage.  The  case  of 
McKinder  v.  Littlejohn^  I  Ired.,  %Q^  and  Armistead  v. 
Bozman^  I  Ired.  Eq.,  117,  are  cases  where  there  was  no  one 
in  esse  to  sue  and  are  distinguishable  from  this  case. 

We  are  therefore  of  the  opinion  that  plaintiff's  cause  of 
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action  h  barred  by  the  lapse  of  time  and  -rl*-  y^h  ic  '1ia 
statute ,of  limitations. 

Cr.AKK^  J,,  did  not  Bit. 


ALLKN  WAKRKN  v.  8TANCILL  &  RAXDCtlPa. 

Prai'ihr.'^Orde/r  Setting  Aside  Arbitrator  ^  Avyird^ 

Interloen  tory — Appeal. 


hu  itfiWr  NottlUK  aMlih^  an  arbitrator's  award  in  a 

and   d  I  rite  tfnK  other  proceedings  is  JDterloeatory 
llnal,  and  no  appeal  lies  directly  therefrom.    In 
an  iixcfiption  should  be  noted  so  as  to  be  paaeed  oo  vl 
final  Jndtfniont  Is  rendered  and  appealed  from. 

Oivii*  ATTKiN,  heard  on  award  of  arbitrator  and  eicep- 
ihMiH  thnrnto  hoforo  Iloke^  »/.,  at  December  Term,  1>^3,  of 
I'iTT  Htiporior  (>ourt.  Tho  facts  appear  in  the  opinion  oi 
AMNorhitn  .luHtic<5  MoNTfiOMKKY.    The  plaintiff  appealed. 

Mr^HHVH,  Shrpherd  iih  /Jnsbee,  for  plaintiff  (appellant). 
A/r.  John  A.  liridgerH^  for  defendant. 

MnN  ruoMicKY,  .l.t  This  action  was  by  consent  of  the  par- 
ting pplnrnMl  l)y  tluj  court  to  E.  A.  Moye,  arbitrator,  his 
uwiird  to  1)0  tho  judgniont  of  the  court.  When  the  award 
I'luni*  III,  t^xcM'ptionH  wore  filed  thereto  by  the  defendant. 
i\\\vv  hi^arin^  tluj  exceptions  his  Honor  gave  judgment 
HtMliiiK  n^idt<  the  award,  making  new  parties  and  re-refer- 
riiifif  Ihn  riiMo  lo  th«^  nanio  arbitrator.  From  this  judgment 
the  pliiiutiir  iindertook  to  appeal  to  this  Court.  It  is 
uiinecM^hrAurv  lor  uh  to  consider  whether  sufficient  cause 
appeared  on  the  lace  of  the  award  to  warrant  his  Honor  in 
setting  it  anidc*.      ThtJ  only  question  for  our  consideration 


N.  C]  SEPTEMBER  TERM,  1895.  113 

Warren  v,  Stancill. 

is  whether  the  judgment  is  appealable.  We  are  of  the 
opinion  tliat  no  appeal  lay  because  the  judgment  directed 
further  proceedings  and  was  not  a  final  one.  It  affected 
no  substantial  right  of  the  plaintiff  which  required  an 
immediate  adjudication  to  prevent  loss  or  injury  to  him. 
The  judgment  below  only  delayed  the  appeal  until  the  final 
judgment  should  be  granted,  and  such  delay  did  not  deprive 
the  appellant  of  any  substantial  right.  Hailey  v.  Gray^  93 
N.  C,  195.  In  Blackwell  v.  McCaine,  105  N.  C,  460,  it  is 
said:  "Many  cases  decide  that  an  appeal  does  not  lie  at 
once  from  an  interlocutory  judgment  or  order,  unless  it 
puts  an  end  to  the  action,  or  may  destroy  or  impair  a  sub- 
stantial right  of  the  complaining  party  to  delay  his  appeal 
until  the  final  judgment.  He  must  assign  error,  or  except, 
and  have  the  same  noted  in  the  record  and  bring  the  whole 
up  by  an  appeal  from  the  final  judgment."  (See  the  numer- 
ous cases  cited  on  these  questions  of  practice  in  that 
opinion).  In  Tenant  v.  Divine^  2i  W.  Ya.,  388,  it  appeared 
that  a  submission  to  arbitrators  was  made  by  agreement  of 
parties  in  pais ^  the  award  to  be  a  judgment  of  the  circuit 
court  of  Montgomery  county.  The  awird  was  set  aside, 
and  the  defendant  in  error  to  the  Supreme  Court  of  appeals 
claimed  that  that  Court  was  without  jurisdiction  because 
the  judgment  of  the  circuit  court  was  interlocutory  and  not 
final,  and  that  no  appeal  would  lie  from  any  other  than  a 
final  judgment.  It  was  held,  however,  that  the  judgment 
of  the  lower  court  was  final  because  nothing  remained  in 
that  court,  and  no  further  proceedings  could  be  had  therein 
without  resorting  to  a  new  action,  either  on  the  original 
cause  of  action,  or  the  agreement  for  submission.  In  the 
same  case  it  was  declared  that,  if  the  order  of  reference  had 
been  made  in  a  pending  action  and  not  upon  agreement  of 
the   parties  in  pais,  the   rule  would   have  been  different; 

because,  though  the  award  was  set  aside,  yet  the  action  still 
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remained  in  court  for  further  proceedings  and  a  final  judg- 
ment might  have  been  had  therein  without  a  new  action. 
And  so,  in  Manlow  v.  Thrifty  5  Munford,  493,  where  the 
award  made  in  a  pending  action  was  set  aside  upon  the 
appeal  of  the  plaintiff,  the  judgment  below  was  held  inter- 
locutory and  the  appeal  permature.     The  appeal  must  be 

dismissed. 

Dismissed. 


L.  F.  ELLIOTT  v.  G.  T.  TYSON. 

Appeal —  Cost8 — Practice — A  mendment — Jurisdiction 

— Appeal  from  Clerk, 

1.  An  appeal  does  not  lie  from  an  adjudication  which  relates  only 

to  the  disposition  of  costs,  except  (1)  as  to  the  liability  of  a 
prosecutor  for  the  costs  in  a  criminal  action;  (2)  where  the 
very  question  at  issue  is  the  liability  to  a  particular  item  of 
costs,  and  (3)  where  the  court  in  which  the  action  was  begun 
did  pot  have  jurisdiction. 

2.  Where  the  effect  of  an  order   allowing  an    amendment   of  a 

complaint  in  a  particular  in  which  it  was  ambiguous,  was  to 
show  but  not  confer  jurisdiction,  such  order  is  not  review- 
able on  appeal. 

8.  Although  an  action  be  wrongly  begun  before  the  clerk  of  the 
Superior  Court,  yet,  if  it  gets  into  the  Superior  Court  at 
Term,  by  appeal  or  otherwise,  the  latter  has  jurisdiction 
of  the  whole  cause,  and  can  make  amendment  of  process 
to  give  effectual  jurisdiction. 

Petition  to  rehear  the  case  decided  at  February  Term, 

•;  7 

1895,  and  reported  in  116  N.  C.  Eeports,  page  184.     The 
facts  appear  in  the  opini<^n  of  Associate  Justice  Clark. 

Messrs,  J,  B,  Batchelor  and  Jarvis  &  Blow^  for  plain- 
tiff. 

Messrs,  Shepherd  c&  Busbee,  for  defendant  (petitioner). 
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Clark,  J. :  As  a  general  rule  this  Court  will  not  hear  an 
appeal  when  the  only  matter  to  be  decided  is  the  disposi- 
tion of  the  costs.  Russell  v.  Campbell^  112  N.  C,  404,  and 
cases  there  cited;  Futrell  v.  Deans.  116  N.  C,  38.  This 
is  especially  so  when  the  subject  matter  in  dispute  has 
been  settled  or  destroyed  and  the  only  matter  left  to  be 
passed  upon  is  the  adjudication  of  the  costs  by  the  court 
below.  Claris  Code  (2nd  Ed.)  p.  560.  There  are  excep- 
tions, among  them  the  liability  of  a  prosecutor  for  costs  in 
a  criminal  action.  State  v.  Byrd^  93  N.  C,  624,  and  where 
the  very  question  at  issue  is  the  liability  to  a  particular 
item  of  costs,  as  a  tax  fee  or  the  like.  And,  of  course,  there 
is  a  further  exception  when  the  court  in  which  the  action 
was  begun  did  not  have  jurisdiction.  In  that  case  the 
adjudication  of  the  costs  is  illegal  and  reviewable  equally 
with  any  other  judgment. 

The  learned  coilnsel  for  the  petitioner  to  rehear  con- 
tends that  this  case  falls  within  the  last  <^xception.  The 
action  was  brought  under  the  provisions  of  The  Code^  Sec. 
1756,  and  before  the  clerk.  The  defendant  set  up  two 
counterclaims,  one  for  fertilizers  furnished  to  the  plaintiff, 
the  other  for  services  in  grading  the  tobacco.  The  first 
the  clerk  adjudged  to  be  valid  and  to  amount  to  $23.50 
which  was  then  and  there  paid  by  plaintiff  and  receipted 
for  by  the  defendant.  The  other  counterclaim  was  dis- 
allowed by  the  clerk  and  it  was  adjudged  that  the  defend- 
ant had  no  lien  on  the  property  in  controversy.  On 
appeal  to  the  Superior  court  the  sole  issue  submitted  was 
as  to  this  second  ground  of  counterclaim.  This  was  found 
against  the  defendant  and  nothing  else  appearing  the  costs 
were  properly  adjudged  against  him. 

The  defendant,  however,  contends  that  there  was  lack  of 
jurisdiction   because  (1)    the  amount    involved    was    less 
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than  $200.  (2)  If  more  than   that,  still  the  action  should 
have  been  brought  to  Term  and  not  before  the  clerk. 

As  to  the  first  point,  the  complaint  avers  that  "the  prop- 
erty in  controversy"  is  worth  "about  three  hundred  and 
fifty  dollars."  There  was  an  ambiguity  in  the  original 
complaint  inasmuch  as  it  averred  that  the  defendant  had 
refused  to  make  an  equitable  division  of  the  crop  and  asked 
for  plaintiff's  part  thereof,  but  left  it  uncertain  whether  or 
not  the  tobacco  in  controversy  was  claimed  as  plaintiff's 
part  of  the  crop.  The  defendant  demurred  on  the  ground 
that  the  amount  in  dispute  was  not  clearly  stated,  and 
thereupon  the  plaintiff  was  allowed  to  amend  by  alleging 
ownership  of  all  the  property  in  suit,  i.  e.  the  $350  worth 
of  tobacco.  There  was  no  exception  to  this,  and  even  if 
there  had  been  the  amendment  was  not  reviewable,  for  the 
previous  allegation  being  ambiguous,  the  effect  was  "not 
to  confer  but  to  show  jurisdiction."  '  Planing  Mills  v. 
McNinch,  99  N.  C,  517 ;  M'fg  Co,  v.  Barrett,  95  N.  C, 
36;  McPhail  v.  Johnson,  115  N.  C,  298. 

As  to  the  second  ground  of  objection  it  is  unnecessary 
to  make  a  decision,  for,  even  if  the  action  had  been  "begun 
wrongly  before  the  clerk,  it  having  gotten  into  the  Supe- 
rior Court  by  appeal  or  otherwise,  the  latter  has  jurisdic- 
tion of  the  whole  cause  and  can  make  amendment  of  pro^ 
cess  to  give  effectual  jurisdiction.  Such  amendment  will 
be  presumed  or  the  Supreme  Court  even  can  amend  the 
process  if  necessary."  McLean  v.  Breece,  113  N.  C,  390, 
393,  citing  Capps  v.  Capps ,  ,S5  N:  C,  408;  Cheatham  v. 
Crews  J  81  N.  C,  343  ;  Robinson  v.  Hodges,  105  N.  C,  49. 
Unlike  the  court  of  a  justice  of  the  peace,  the  clerk  is 
really  a  part  of  the  Superior  Court,  and  a  case  wrongfully 
instituted  before  him  upon  appeal  only  needs  an  amend- 
ment of  process  to  justify  the  original  service.     The  Super 
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rior  Court  had  jurisdiction  and  rightly    adjudicated    the 
costs,  as  above  stated.  Petition  Dismissed. 


W.  H.  HARRINGTON  v.  R.  W.  KING. 

Sheriff '^8      Bond  —  County    Commissioners^     Duty    and 

Powers  of. 

The  Board  of  County  Commissioners  being  required  to  take  and 
approve  the  ofQcial  bonds  of  sheriffs,  and  being  liable  in 
damages  if  they  knowingly  accept  insufficient  bonds,  the 
approval  or  disapproval  of  such  bonds  is  within  their  discre- 
tion, and  the  courts  cannot  compel  them  to  approve  and 
receive  bonds  which  they  find  to  be  insolvent  or  insufficient. 

Civil  action  brought  in  the  name  of  the  State  on  the 
relation  of  W.  H.  Harrington,  and  tried  before  Cohle^  «/., 
and  a  jury,  at  March  Term,  1895,  of  Pitt  Superior  Court. 

The  relator  offered  testimony  to  prove  that  W.  H.  Har- 
rington, sheriff  elect,  had  tendered  to  the  Board  of  County 
Commissioners  at  its  meeting  on  the  first  Monday  in  Decem- 
ber, 1894,  and  again  on  the  21st  day  of  January,  1895,  at 
a  lawfully  constituted  meeting  of  said  Commissioners,  good 
and  sufficient  bonds,  required  by  law  of  sheriffs  elect,  and 
that  the  same  were  wrongfully  and  erroneously  rejected  by 
said  Board,  and  that  it  wrongfully  and  erroneously  failed 
and  refused  to  induct  into  said  office  said  relator.  The  Court 
held  that  the  relator  could  not  prove  these  facts,  for  that 
the  decision  of  the  Commissioners  was  final  and  conclu- 
sive and  could  not  be  reviewed  in  this  action.  ^Relator 
excepted.  The  exception  was  overruled.  The  plaintiff  sub- 
mitted to  a  non-suit  and  appealed. 

Messrs.  Blount  cfe  Fleming^  by  brief,  for  plaintiff  (appel- 
lant). 
Messrs,  Shepherd  <&  Busbee^  for  defendant. 


118  IN  THE  SUPREME  COURT.  '     [117 


Harrington  v.  Kixq. 


Faircloth,  C.  J. :  It  is  admitted  that  plaintiff  was  duly 
elected  sheriff  of  Pitt  county.  It  is  also  agreed  that  plain- 
tiff tendered  hie  official  bonds  in  due  time,  and  that  the 
Board  of  County  Commissioners  refused  to  accept  said 
bonds  and  induct  plaintiff  into  office  on  the  ground  that 
said  bonds  were  insufficient,  in  substance,  to  secure  the  pen- 
alties of  the  said  bonds,  and  that  the  Board  so  adjudged 
and  declared  the  office  vacant  and  filled  it  by  electing  the 
defendant,  accepting  his  bonds  and  qualifying  him  to  dis- 
charge the  duties  of  sheriff. 

On  the  trial  the  plaintiff  offered  evidence  to  show  that 
the  bonds  tendered  were  good  and  sufficient,  and  that  they 
were  wrongfully  rejected.  His  Honor  held  that  such  evi- 
dence was  inadmissible,  because  the  decision  of  Commis- 
sioners was  coTiclusive,  and  could  not  be  reviewed  in  this 
action.     Exception,  non-suit  and  appeal. 

The  Board  of  County  Commissioners  are  required  to 
"take  and  approve  the  official  bonds  of  Sheriffs,"  and  are 
*  liable  in  damages  if  they  accept  insufficient  bonds,  know- 
ingly or  with  good  reason  or  grounds  to  suppose  that  the 
bonds  are  insufficient.  When  called  upon  to  take  and 
approve  an  official  bond  the  Commissioners  must  exercise 
their  discretion  in  the  particular  specified,  and,  although 
this  Court  can  compel  them  to  act  in  the  matter,  it  cannot 
compel  them  to  approve  and  receive  bonds  which  they  find 
to  be  insolvent  or  insufficient.  We  think  his  Honor's 
ruling  was  correct  in  this  action.  Buckfnan  v.  ComTrirs.y 
80  N.  Ci,  1*21,  and  authorities  cited.  In  Gatling  v.  Boone^  98 
N.  C,  573,  the  question  was  which  party  was  elected, 
according  to  the  returns,  and  no  material  feature  of  the 
present  case  was  in  it. 

Judgment  Affirmed. 
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J.  H.  TUCKER  V.  L.  B.  WILLIAMS. 

Deed — Bide  in  Shelley* 8  Case — Nature  of  Estate, 

1.  When  the  word  '^beirs^^  appears  in  a  deed  in  connection  with  the 

name  of  the  grantee,  or  as  qualifying  the  designation  of  the 
grantee  as  the  party  of  the  second  part,  it  may  be  trans- 
ferred from  any  part  of  the  instrument  and  made  to  serve 
the  purpose  of  passing  an  estate  in  fee  simple. 

2.  Where,  in  the  premises  of  a  deed  the  estate  of  the  grantee  was 

defined  as  **a  freehold  and  good  possession  during  his  natu- 
ral life  and  his  heirs  and  their  assigns,^^  and  the  habendum 
was  '*to  him,  the  said  A.  8.,  during  the  term  of  his  natural 
life  and  bis  heirs,  forever ;"  Held,  that  under  the  rule  in 
Shelley's  case,  the  word  '*heirs"  must  be  construed  as  words 
of  limitation  and  not  of  purchase,  and  that  A.  S.  took  a  fee 
simple. 

Civil  action,  heard  on  ease  agreed  before  Me/ver,  «/.,  at 
Fall  Term,  1895,  of  Pitt  Superior  Court.  The  plaintiff 
had  contracted  to  sell  certain  lands  to  the  defendant  who 
declined  to  accept  the  deed  upon  the  ground  that  plaintiff 
could  not  convey  a  fee  simple  title. 

The  plaintiff  claimed  title  by  mesne  conveyances  from 
one  Abner  Slaughter,  to  whom  a  deed  was  executed  by 
John  and  Mary  Slaughter,  as  follows: 

"This  indenture,  made  and  entered  into  the  5th  day  of 
January,  1874,  between  John  Slaughter  and  Mary  Slaugh- 
ter, his  wife,  of  the  county  of  Pitt,  and  State  of  North 
Carolina,  of  the  lirst  part,  and  Abner  Slaughter  (son  of 
John  Slaughter  and  Mary  Slaughter),  of  the  same  county 
and  State  of  the  other  part :  Witnesseth,  that  the  said  John 
Slaughter  and  Mary  Slaughter,  for  and  in  consideration  of 
the  natural  love  and  affection  that  we  have  for  and  1)ear 
toward  him,  the  said  Abner  Slaughter;  and  for  the  further 
sum  of  two  hundred  and  fifty  dollars  valuation  to  be  his 
share  in  the  land  that  we  are  in  possession  of  this  date, 
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.     oaveyed  unto  liim  a  free- 
riz  his  natural  life,  and  his 
.  enant,  do  here  transfer  a  fee 
-     t\  a  certain  piece  or  parcel  of 
:   Pitt,  and  State  aforesaid,  sit- 
irrQ  Coop  Swamp,  in  Contentnea 
^'^  ...  .Afr  follows:  Beginning  at  a  water 

'^''  Ooop  branch,  and  running  with  said 

*  .-les  to  a  black  gum,  an   old  corner; 

.  ivi  poles  to  a  stake,  an   old  corner; 

M)  poles  to  a  stake  near  a  persimmon 

-^  .  .:  40  J*^  E.  65  poles  to  a  short  tag  pine : 

^K    West  to  the  beginning,  containing  31J 

,5^     To  have  and  to  hold  said  lands,  with 

.  !:5^  thereupon,  with  all  privileges  appertain- 

^  •  t\  to  him,  the  said  Abner  Slaughter,  during 

V    lis^  natural  life,  and  a  fee  simple  right  to  his 

:i  in  assiirns  forever." 

.>  ^viiriitted  that  the  said  deed  was  properly  probated 

, .  L'iod, 

\  ^x  uUo  admitted  that  Abner  Slaughter  had  heirs  in 
...     *    '-to  time  of  the  execution  of  this  deed. 

s*  K\n\vt  bolow  held  that  the  deed  of  John  and  Mary 
V.  *  K;inor  to  Abner  Slaughter,  January  5th,  1894,  conveyed 
^  v  v^  ximplo  title  to  said  Abner  of  the  land  described,  and 
;*No  itul^'mont  accordingly,  and  defendant  appealed. 

V.  vv/'t'*.  7'  •/.  Jarvia  and    J,  D.  Murphy^  for  plaintiff 
.\Jt\  A.  ./.  Moore^  for  defendant. 

An  ku\»  •!.  :  Under  the  rule  laid  down  by  this  Court  in 
AfulrfHi^n  V.  Loijan^  105  N.  C,  206,  if  the  word  "heirs" 
H|.|M'uiH  in  Hih'od  in  connection  with  the  name  of  the  grantee 
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or  as  qnalifying  the  designation  of  the  grantee  as  the  party 
of  the  second  part,  it  may  be  transposed  from  any  part  of 
the  instrument  in  construing  it  and  made  to  serve  the  pur- 
pose of  passing  an  estate  in  fee  simple.  So,  if  this  deed  is 
inartistically  drawn,  that  rule  of  construction  would  serve 
the  purpose,  if  it  were  necessary,  of  bringing  the  word 
heirs  in  juxtaposition  to  the  name  of  the  grantee  Abner 
Slaughter. 

In  the  premises  the  deed  defines  the  estate  of  the  grantee 
as  "a  freehold  and  good  possession  during  his  natural  life 
and  his  heirs  and  their  assigns."  In  the  habendtim  the 
operative  words  are  "to  him,  the  said  Abner  Slaughter, 
during  the  term  of  his  natural  life  and  his  heirs  forever." 
This  language  clearly  brings  the  deed  within  the  rule  in 
Shelley's  case.  An  estate  is  given  to  Abner  Slaughter  for 
his  life  and  by  the  same  conveyance  the  fee  simple  to  his 
heirs  and  of  course  the  word  heirs  must  be  construed  as  a 
word  of  limitation  and  not  of  purchase.  Starnes  v.  Hill^ 
112  N.  C,  1.  The  law  declares  the  technical  effect  that 
shall  be  given  to  the  language  used  in  this  deed  and  we  are 
not  at  liberty  to  impute  to  the  grantor  any  intention  except 
that  which  the  law  imputes  to  him  in  prescribing  what 
interpretation  shall  be  placed  upon  his  language.  There 
was  no  error  in  holding  that  by  the  deed  the  fee  vested  in 
Abner  Slaughter. 

Judgment  Affirmed. 
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W.  H.  JOHNSTON,  Executor  v.W.  T.  KNIGHT,  et  al. 

Will,  Construction  of — Power  of  Disposal  hy  Will,  Exer- 
cise of — Per  Capita  Distribution  of  Property. 

1.  Where  the  execution  by  will  of  a  power  is  not  exercised  in  express 

terms,  by  reference  to  the  power  or  the  subject,  a  construc- 
tion mast  be  given  by  looking  to  the  whole  instrument  and 
giving  effect  to  the  intent  therein  manifested. 

2.  Unless  there  is  something  to  show  a  contrary  intention  on  the 

part  of  a  testator  a  general  residuary  devise  will  operate  as 
an  execution  of  a  power  to  dispose  of  property  by  will. 

3.  Where  the  donee  of  a  power  to  dispose  of  property  by  will  to 

certain  persons,  devises  the  property  to  such  persons  by  a 
residuary  clause  without  referring  to  the  power,  the  devise 
will  be  considered  an  intentional  and  not  an  accidental  exer- 
cise of  the  power. 

4.  The  words  "to  be  equally  divided^'  used  in  a  will,  require  a  dis- 

tribution of  the  property  per  capita  among  the  persons 
named,  except  when  other  language  of  the  will  or  the  mani- 
fest intent  requires  otherwise. 

Civil  action  for  the  construction  of  a  will,  heard  before 
Coble,  </.,  at  May  Term,  1895,  of  Vance  Superior  Court. 

Penninah  McDowell  left  a  will,  in  which  waft  the  follow- 
ing clause :  "That,  as  inj  estate  is  given  and  devised  to 
my  beloved  sister  Mary  L  Howell  only  during  her  nat- 
ural life,  I  give  and  devise  it  at  her  death  as  follows  ;  that 
is  to  say  :  To  the  heirs  of  my  sister  Elizabeth  O.  Knight, 
to  the  heirs  of  my  sister  Margaret  L.  Long,  to  the  heirs  of 
my  brother  Elisha  C.  McDowell,  and  to  my  beloved  sister 
Pattie  A.  McDowell.  The  division  of  my  estate  after  the 
death  of  my  said  beloved  sister  Mary  L.  Howell  shall  be  in 
accordance  with  her  will  to  the  said  parties  or  their  heirs, 
I  leaving  the  amonnt  to  be  determined  for  each  individual 
by  her,  my  sister  Mary  L.  Howell."  Mary  L.  Howell  left 
a  will,  shown  in  the  complaint,  in  which  is  the  following 
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clause,  after  making  several  specific  legacies  :  "And  the 
balance  of  my  estate,  both  real  and  personal,  be  equally 
divided  between  Wm.  T.  Knight,  Pattie  McDowell  and  the 
children  of  J.  P.  and  Margaret  L.  Sugg,  and  the  children 
of  Elisha  McDowell." 

The  parties  named  in  the  residuary  clause  of  M.  L.  How- 
ell's will  are  the  same  as  mentioned  in  the  will  of  Penninah 
McDowell. 

His  Honor  held  that  Mary  L.  Howell  executed  the  power 
entrusted  to  and  reposed  in  her  by  Penninah  McDowell, 
and  that  the  distribution  of  the  residuary  estate  under  her 
will  should  be  jper  capita  among  W.  T.  Knight,  Pattie 
McDowell  and  the  children  of  J.  P.  and  Margaret  Sugg, 
and  Elisha  C.  McDowell. 

From  the  decree  the  plaintiff,  executor,  and  the  defend- 
ants W.  T.  Knight  and  Pattie  McDowell,  appealed. 

Messrs,  John  Z.  Bridgers  and  W,  0.  Howard^  for  defend- 
ants. 

ISo  counsel,  contra, 

Faircloth,  C.  J. :  1.  Was  the  power  given  by  will  by 
Pennina  or  Nina  McDowell,  to  Mary  L.  Howell,  exe- 
cuted by  the  will  of  the  latter?  When  it  is  not  done  in 
express  terms,  by  reference  to  the  power  or  the  subject, 
then  a  construction  must  be  given  by  looking  to  the  whole 
instrument  and  the  intent  therein,  for  the  intent  must 
govern. 

If  the  donee  of  the  power  intends  to  execute,  that  inten- 
tion, however  manifested — whether  directly  or  indirectly, 
positively  or  by  just  implication — will  make  the  execution 
valid  and  operative. 

"The  general  rule  is  settled  that  a  general  residuary 
devise  will  operate  as  an  execution  of  a  pow6r  to  dispose  of 
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property  by  will,  unless  there  is  something  to  show  that 
such  was  not  the  testator's  intention."  CumsUm  v.  Barir 
lettj  149  Mass.,  243.  Not  only  is  there  nothing  to  show  a 
contrary  intention,  but  the  fact  that  Mary,  the  donee, 
devises  to  the  identical  persons  and  no  others,  who  were 
designated  in  Nina's  will,  produces  the  conviction  that  she 
was  then  intending  to  exercise  the  authority  given  by  her 
sister.  This  might  have  been  a  mere  coincident,  but  we 
think  it  was  intentional  and  not  accidental,  among  near 
relations.  She  could  not  have  devised  this  property  to  any 
one  else,  and  we  think  that  a  residuary  clause  includes  all 
property  which  the  devisor  could  dispose  of. 

2.  Do  the  devisees  take^er  stirpes  or  per  capital  Nina 
authorized  the  division  to  be  made  according  to  the  will 
of  her  sister  Mary,  who  said,  "that  the  balance  of  my  estate 
be  equally  divided  between  William  T.  Knight,  Pattie 
McDowell  and  the  children  of  Joseph  P.  and  Margaret  L. 
Sugg  and  the  children  of  Elisha  McDowell."  These  words 
require  a  distribution  per  capita.  This  has  been  the  rule 
since  Ward  v.  Stowe^  2  Dev.  Eq.,  509,  down  to  the  present 
time,  with  numerous  intervening  decisions.  The  words 
"equally  divided"  do  not  absolutely  control  in  all  instances, 
but  yield  only  when  other  language  of  the  will  or  the  man- 
ifest intent  requires  it.  The  argument  based  on  the  justice 
and  natural  affection  does  not  change  the  rule.  That  would 
disturb  other  parts  of  the  will.  Testators  usually  divert 
the  line  of  distribution  from  that  marked  out  by  the  law 
for  descent  and  distribution,  and  no  doubt  do  so  "in  the 
light  of  surrounding  circumstances." 

Judgment  Affirmed. 


N.  C]  SEPTEMBER  TERM,  1895.  125 


McDoxAiiD  u.  MgBrydb. 


c.  H.  Mcdonald  v.  j.  m.  mcbryde  et  ai. 

* 

Claim  and  Delivery — Consent  Judgment  iy  Defendant  on 
Replevin  Bond  —  Motion  hy  Sureties  to  set  A  side — 
nights  of  Sureties. 

1.  Where  the  defendant  in  Claim  and  Delivery  proceedings  con- 

sents to  a  jadgment  against  himself  and  sureties  on  the 
replevin  bond,  the  sureties  cannot  be  allowed  to  Intervene  as 
parties  and  move  to  have  the  judgment  vacated,  they  not 
having  offered  to  interplead  and  claim  the  property  in  the 
manner  prescribed  by  Section  381  of  The  Code, 

2.  In  such  case,  the  fact  that  the  defendant  consented  to  judgment 

before  the  maturity  of  the  debt  is  no  ground  for  complaint 
by  the  sureties,  such  consent  not  being  necessarily  fraudu- 
lent. 

3.  Where  a  judgment  has  been  entered,  by  the  consent  of  the 

defendant,  on  the  replevin  bond  given  by  him  in  Claim  and 
Delivery  proceedings,  it  cannot  be  set  aside  for  fraud  at  the 
instance  of  th''  sureties  by  motion  in  the  cause,  but  only  by 
a  nevr  and  direct  action  for  the  purpose. 

This  was  an  action  of  claim  and  delivery,  commenced  on 
September  llth,  1894,  by  the  plaintiff  against  the  defend- 
ant, McBryde,  to  recover  possession  of  a  certain  crop,  raised 
by  McBryde  on  the  lands  of  the  defendant,  Pope,  and  there- 
tofore sold  by  McBryde  to  plaintiff.  In  said  action  an 
order  of  seizure  was  issued,  and  the  sheriff  took  possession 
of  said  crop,  and  defendant  James  McBryde  replevied  the 
crop  and  gave  as  his  sureties  on  his  replevin  bond  Henry 
Pope  and  H.  A.  Hodges ;  this  was  the  first  connection 
of  said  Pope  and  Hodges  with  said  action,  and  neither 
were  parties  plaintiff  or  defendant  until  after  judgment 
was  rendered.  The  summons  was  returnable  to  the 
November  Term,  1894,  of  the  Superior  Court  of  Harnett 
County;  plaintiff  filed  a  verified  complaint  within  the 
first    three    days  of  the  said    terra  of  court ;    the  defend- 


126  IN  THE  SUPREME  COURT.  [117 

MCPONALD  V.   ly^CBRYDB. 

ant  filed  no  answer;  at  the  November  Term  of  said 
Court  a  judgment  was  agreed  upon  by  plaintiff  and  defend- 
ant, signed  by  botli,  and  rendered  by  his  Honor  Judge 
Bynum  in  open  court,  plaintiff  and  defendant  being  pre- 
sent. Said  judgment  was  rendered  against  defendant 
and  his  sureties  for  the  recovery  of  the  property,  and  if 
recovery  could  not  be  had,  then  for  the  sum  of  $225,  the 
value  of  the  property,  and  costs  of  the  proceeding.  After 
the  rendition  of  said  judgment,  and  about  January  10th, 
1895,  while  no  cause  was  pending,  the  said  H.  A.  Hodges 
and  Henry  Pope,  theretofore  bondsmen  of  defendant,  filed 
an  affidavit  before  the  clerk  of  the  court,  alleging  that  the 
said  crop  belonged  to  one  or  both  of  them,  and  prayed  to 
be  made  parties  and  to  be  allowed  to  interplead.  The 
clerk,  without  notice  to  the  other  side,  gave  his  consent, 
and  the  defendants,  Hodges  and  Pope,  gave  notice  of  a 
motion  to  vacate  said  judgment  and  to  set  aside,  and  for 
an  injunction.  A  restraining  order  was  granted  by  Rohin- 
8071,  «/.,  returnable  before  Starbucks  e/.,  at  Lillington,  and 
by  said  order  plaintiff  was  restrained  from  collecting  his 
judgment.  Upon  the  return  day  of  said  order,  the  plain- 
tiffs and  defendants  appeared,  with  their  attorneys,  before 
Starbiick,  «/.,  and  affidavits  were  filed  by  both  sides. 

The  defendants.  Pope  and  Hodges,  moved  to  set  aside 
and  vacate  said  judgment — 

1.  On  the  ground  that  the  judgment  was  irregular  and 
void. 

2.  For  excusable  neglect  on  the  part  of  defendants'  attor- 
ney. 

3.  For  fraud. 

The  plaintiff  resisted  the  motion,  and  moved  to  vacate 
the  restraining  order  granted  by  Hohinson,  eA,  on  the  follow- 
ing grounds — 

1st.  That  the  judgment  was  a  regular  consent  judgment, 
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and  was  not  void  or  voidable,  and  that,  if  it  were  irregular, 
only  the  defendant  McBryde  could  attack  it. 

2d.  That  the  defendants,  Pope  and  Hodges,  not  having 
filed  an  application  to  interplead  before  judgment,  could 
not  be  allowed  to  do  so  after  judgment,  and  that,  by  becom- 
ing sureties  on  defendant's  bond,  they  acknowledged  his 
title  and  were  estopped  from  asserting  the  contrary  after- 
wards. 

3d.  That  a  judgment  could  not  be  attacked  for  fraud  by 
a  motion  in  the  cause,  but  that  it  must  be  done  in  an  action 
instituted  for  that  purpose. 

It  further  appeared  to  the  court,  that  defendants  had 
issued  a  summons  in  a  new  action,  returnable  to  February 
Term,  1895,  of  Harnett  County  Superior  Court,  in  which 
they  were  plaintiffs  and  plaintiff  herein  was  defendant. 
After  hearing  affidavits  and  arguments,  his  Honor  held — 
Ist,  that  the  judgment  was  regular  in  form,  and  the  pro- 
cess upon  which  it  was  obtained  valid,  and  that  there  was 
no  reason  w^hy  the  judgment  should  be  disturbed,  unless  it 
were  fraudulent ;  and  that  if  it  were  fraudulent,  it  must  be 
attacked  by  an  action  brought  for  that  purpose,  and  he 
suggested  that  defendants  might  file  their  complaint  in  the 
action  then  commenced  and  obtain  a  restraining  order. 

The  motions  made  by  defendants  were  refused,  and  the 
restraining  order  dissolved,  and  judgment  rendered  in  favor 
of  plaintiff  and  against  defendants  and  their  bond  for 
costs. 

From  the  refusal  of  the  court  to  vacate  said  judgment 
and  to  grant  an  injunction,  defendants  Pope  and  Hodges 
appealed. 

Mr,  L.  J.  Best^  for  Pope  &  Hodges  (appellants). 
Messrs.  Pou  &  Pou  and  F  P.  Jones^  contra. 


128  IN  THE  SUPREME  COURT.  [117 


McDonald  d.  MgBryde. 


Avery,  J.  :  We  concur  with  the  Judge  below  in  the 
opinion  that  the  bondsmen  of  the  defendant  who  has  con- 
sented to  a  judgment  against  himself  and  them,  in  claim 
and  delivery,  for  the  recovery  of  certain  property,  and  if 
recovery  thereof  could  not  be  had,  then  for  its  value,  are 
not  entitled  to  come  before  the  clerk  after  judgment  and 
procure  an  order  making  them  parties  defendant  and  ask 
to  have  the  judgment  vacated,  and  for  an  injunction.  The 
bondsmen  did  not  offer  .to  interplead  and  claim  the  prop- 
erty in  the  manner  prescribed  by  law  {Code^  Sec.  331)  and 
the  judgment  is  none  the  less  conclusive  upon  the  sureties 
because  taken  by  consent.  Council  v.  Averett^  90  N.  C, 
168.  It  can  now  be  set  aside  only  by  civil  action  and  not 
by  a  motion  in  the  cause.  Slump  v.  Long.  84  N.  C,  616.  It 
is  no  ground  of  complaint  on  the  part  of  the  sureties  that 
the  defendant  consented  to  judgment,  if  such  was  the 
fact,  before  the  maturity  of  the  debt,  such  an  agreement 
not  being  necessarily  fraudulent.  Were  it  admitted  that 
there  was  collusion  or  fraud  affecting  the  rights  of  the 
sureties,  such  as  would  afford  proper  ground  for  impeaching 
the  judgment  (which  we  are  not  to  be  understood  as  con- 
ceding)  their  remedy  would  be  by  a  new  action  and  not  by 
motion  in  the  cause.  Smith  v.  Fort^  105  N.  C,  446.  No 
error  and  the  judgment  is  aflSrmed. 

Affirmed. 
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J.  C.   MARCOM,   Administrator  of  W.   H.  BLEDSOE  v.   P.  T. 

WYATT. 

Practice — Special  Proceedings — Sale  of  Zand  for  Assets 
— Confirmation — Defendants  Day  in  Court — Attorney 
and  Client — Appearance  on  Both  Sides. 

1.  Where  adult  defendants,    who    have   been   duly  served  with 

summons  in  a  proceeding  for  the  sale  of  land  for  assets, 
make  no  appearance  until  the  hearing  of  a  motion  to  confirm 
the  sale,  they  cannot  then  oppose  the  confirmation  upon  the 
ground  that  the  title  to  the  land  is  in  other  persons,  strangers 
to  the  proceedings. 

2.  Persons  who  have  not  been  made    parties  to    a    proceeding 

for  the  sale  of  an  intestate^s  laud  for  assets,  and  have  not 
moved-to  be  allowed  to  become  parties  or  to  file  answers, 
will  not  be  allowed,  on  the  heai'ing  of  a  motion  to  confirm 
the  sale,  to  interpose  their  objections. 

3.  The  same  attorney  may  not  appear  on  both  sides  of  an  adversary 

proceeding,  even  colorably,andajudgmentopd»'cree  rendered 
under  such  circumstances  will  be  vacated  if  excepteil  to  in 
.  proper  time.  Hence,  a  decree  in  a  proceeding  for  the  sale  of 
land  for  assets  will  be  set  aside  where,  on  the  hearing  of  a 
motion  to  confirm  the  sale,  it  appears  that  the  attorney  for 
the  plaintiff  wrote  or  dictated  the  answer  for  the  guardian 
ad  litem  of  an  infaut  defendant. 

4.  A  purchaser  at  an  administrator's  sale  of  land  for  assets  is  not 

entitled  to  an  order  for  possession  when  the  defendants  to 
the  proceeding  were  not  in  possession  of  the  land  when  the 
order  of  sale  was  made  nor  claiming  through  any  person  who 
was  in  possession  at  the  commencement  of  the  proceedings. 

Special  peoceeding  by  the  administrator  of  W.  H.  Bled- 
soe to  sell  land  for  assets  for  payment  of  debts,  heard  before 
Starbucks  e/.,  at  Chambers^  on  appeal  from  the  judgment  of 
the  Superior  Court  Clerk  of  Wake  County.  The  decree 
of  the  clerk  was  affirmed  and  defendants  appealed.  The 
facts    appear  in  the  opinion  of   Associate  Justice  Mont- 

GOMEBY. 
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Mr,  J,  C.  L,  Harris^  for  Bledsoe  (appellant). 
Mr,    T,  B,  Purnell^  contra, 

Montgomery,  J.:  This  was  a  special  proceeding  before 
the  Clerk  of  the  Superior  Court  of  Wake  County,  institu- 
ted by  the  administrator  of  W.  H.  Bledsoe,  deceased, 
against  the  next  of  kin  of  the  intestate,  one  of  whom, 
Moses  A.  Bledsoe,  Jr.,  was  an  infant,  for  the  purpose  of 
selling  certain  lands  belonging  to  the  estate  of  the  intestate, 
the  proceeds  of  the  sale  to  constitute  assets  for  the  pay- 
ment of  his  debts.  The  summons  was  served  on  all  the 
defendants  and  also  upon  the  guardian  ad  litem  of  the 
infant  defendant.  There  was  no  answer  put  in  except 
that  of  the  eruardian  ad  litem  in  which  he  admitted  the 
fafts  set  out  in  the  petition  and  consented  to  the  sale.  The 
clerk  at  tlie  proper  time,  made  a  decree  for  the  sale  of  the 
land  described  in  the  petition  ;  the  administrator  made  the 
sale  according  to  the  terms  of  the  decree  and  filed  his 
nM,)ort  on  the  4th  of  November,  1894.  On  the  15th  of  the 
same  month  the  attorney  of  the  administrator  prayed  for 
a  confirmation  of  the  sale  and  for  an  order  for  possession. 
Whereupon,  Moses  A.  Bledsoe,  attorney,  made  an  appear- 
ance for  the  defendants,  and  also  a  special  appearance  for 
numerous  per^^ons  who  were  not  parties  to  the  proceeding, 
and  oppoiel  the  confirmation  of  the  sale  on  the  grounds  (1) 
that  the  persons  who  made  the  special  appearance  through 
him  to  oppose  the  confirmation  of  the  sale  were  the  real 
owners  of  the  land  or  had  an  interest  therein  :  and  (2)  that 
T.  R.  Purnell  was  attorney  of  record  foV  the  administrator 
plaintiff,  anil  the  attorney  and  advisor  of  the  defendant 
guardian  ad  litem.  The  clerk  overruled  the  objections  and 
confirmed  the  sale;  ordered  the  administrator  upon  payment 
of  purchase  money  to  make  title  and  granted  the  motion  for 
an  order  for  possession.  There  was  an  appeal  to  the  Judge  of 
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the  District  and  upon  his  confirming  an^  approving  the 
rulings  of  the  clerk  the  matter  was  brought  to  this   Court. 

There  was  no  error  in  the  clerk's  refusal  to  permit  the 
adult  defendants  to  try  to  prove  title  in  strangers  to  the 
land  which  had  been  sold ;  besides,  they  had  had  their  day 
in  court  and  failed  to  make  any  answer.  Neither  was 
there  error  in  the  clerk's  action  in  confirming  the  sale 
against  the  objection  of  those  persons  who  were  not  par- 
ties to  the  proceeding.  They  made  no  motion  to  become 
parties  defendant,  nor  to  be  allowed  to  file  an  answer  in 
which  they  might  be  allowed  to  set  up  their  rights 
or  title  to  the  land.  This  motion  was  simply  to  object  to 
a  confirmation  of  the  sale  without  taking  upon  themselves 
the  responsibility  of  making  good  their  claim  to  the  land 
by  answer  and  trial.  If  they  have  any  rights  in  the  land 
they  are  not  precluded  from  asserting  them  hereafter:  for, 
not  being  parties  to  this  proceeding,  they  are  not  bound  by 
any  decree  made  therein. 

The  other  objection  was  valid  and  there  was  error  in 
the  clerk's  overruling  it.  The  objection  was  supported  by 
the  affidavits  of  the  guardian  ad  litem  and  of  the  infant 
defendant.  The  guardian  ad  litem  affirms  that  Mr.  Pur- 
nell  approached  him  and  requested  him  to  act  as  guardian 
ad  litem  of  the  infant  defendant ;  that  he  assured  him 
that  it  was  merely  a  matter  of  form  and  wrote  or  dictated 
the  answer  for  him ;  that  from  the  representations  made  to 
him  by  Mr.  Purnell  he  did  not  think  it  necessary  nor  did 
he  notify  or  consult  the  infant  defendant,  who  was  about 
twenty  years  of  age,  nor  any  other  person  in  regard  to  the 
matters  involved  in  the  proceeding ;  that  he  knew  nothing 
of  the  merits  of  the  case,  nor  the  extent  to  which  the  interest 
of  the  infant  would  or  could  be  affected  by  his  answer. 
The  aflSdavit  of  the  infant  defendant  affirms  that  he  was 
not  aware  that  a  guardian  ad  litem,  had  been  appointed  for 
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him,  and  that  he  never  conferred  with  hira  in  reference  to 
the  matter,  and  that  the  answer  was  filed  without  consul- 
tation with  him  or  with  any  of  his  immediate  friends ;  and 
that  he  had  been  injured  in  his  estate  by  puch  action. 

It  is  well  settled  by  the  repeated  decisions  of  this  Court 
that  the  same  counsel  may  not  appear  on  both  sides  of  an 
adversary  proceeding,  even  colorably,  and  the  law  will  not 
permit  a  judgment  or  decree  so  affected  to  stand  if  made 
the  subject  of  exception  in  due  time  by  the  parties  injured  : 
and  this  Court  has  decided  that  the  drawing  by  the  plain- 
tiff's attorneys  of  an  answer  for  the  guardian  ad  litem  of 
infant  defendants,  without  fee  and  where  no  improper  influ- 
ence was  intended  or  exerted,  was  an  appearance  on  both 
sides.  The  Judge  below  found  no  facts,  making  his  ruling 
upon  the  law  alone,  and,  therefore,  to  be  just  to  Mr.  Pur- 
nell,  we  think  it  proper  to  say  there  is  nothing  in  the  rec- 
ord going  to  show  bad  faith  in  the  part  he  took  in  pre- 
paring the  answer  of  the  guardian  ad  litem.  The  reflec- 
tions made  upon  him  by  the  counsel  for  the  defendants  in 
the  pleadings  and  in  the  language  of  the  aflidavit  prepared 
for  the  infant  defendant  are  undeserved,  so  far  as  appears 
in  the  record.  We  are  of  the  opinion  therefore  that  the 
order  of  sa  e  and  the  confirmation  are  irregular  and  void  as 
to  Moses  A.  Bledsoe,  Jr.,  the  infant  defendant.  The  guar- 
dian ad  litem,  should  file  another  answer  after  a  proper  inves- 
tigation into  the  facts  and  the  law  in  the  matter  and  if  he 
should  decline  to  do  so  another  should  be  appointed  in  his 
place. 

The  purchaser  was  not  entitled  to  the  order  for  posses- 
sion for  the  reason  that  the  defendants  were  not  in  posses- 
sion of  the  land  when  the  order  of  sale  was  made,  nor  were 
they  claiming  possession  through  any  person  who  was  in 
possession  at  the  commencement  of  the  proceedings.  The 
clerk  may  make  an  order  upon  motion  of  purchaser,   that 
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plaintitf  administrator  shall,  upon  the  payment  to  him  of 
the  whole  amount  bid  by  the  purchaser  for  the  land,  make 
a  conveyance  to  her  of  all  tlie  right,  title,  and  interest  of 
the  adult  defendants  in  and  to  the  land  sold.  If,  however, 
the  purchaser  should  decline  to  do  this,  the  administrator 
may  be  ordered,  if  a  final  decree  of  a  sale  is  had  in  this 
proceeding  against  the  infant  defendant,  to  sell  the  interest 
of  all  the  defendants  in  the  land  again.  If  a  final  decree 
should  not  be  had  against  the  infant  defendant  then  the 
administrator  may  sell  the  interest  of  the  adult  defendants 
in  the  land  under  the  decree  already  had  in  the  proceed- 
ing. 

Error. 


IN  THE  MATTER  OF  THE  WILL  OF  FRANK  PALMER. 

Clerk   of  the  Superior    Court  —  Eemoval  of  Executor — 

Ajypointment  of  Collector, 

1.  After  a  v^ill  has  been  admitted  to  probate  in  common  form  and 

letters  testamentary  have  been  issued,  the  Clerk  of  the  Supe- 
rior Court  cannot,  upon  a  caveat  being  filed,  remove  the 
executor  and  appoint  a  collector  for  the  estate  without  a 
heading,  based  on  notice  to  show  cause  why  he  should  not 
be  removed,  the  authority  given  to  the  clerk  by  Section  2160 
of  The  Code  in  the  case  of  caveat  being  entered  being  limited 
to  the  transfer  of  an  inhxie  devisavit  vel  non  to  the  Superior 
Court  for  trial  and  to  issue  an  order  to  the  executor  to  suspend 
all  further  proceedings,  except  the  preservation  of  the  pro- 
perty and  the  collection  of  debts  until  a  decision  of  such 
issue  is  had. 

2.  A  collector  of  an  estate  is  only  appointed  when  there  is  no  one 

in  rightful  charge  thereof,  Section  1388  of  The  Code  being 
applicable  only  to  cases  where  there  is  a  ditHculty  or  delay  in 
the  admission  of  a  will  to  probate  or  the  granting  of  letters 
testamentary  or  of  administration,  or  where  a  caveat  is 
entered  at  the  time  the  will  is  offered  for  probate. 
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Motion  heard,  on  appeal  from  the  judgment  of  the  Clerk 
of  the  Superior  Court  of  Wake  county,  before  Cohle^  «/.,  at 
August  Term,  1895,  of  said  Court. 

A  paper-writing  purporting  to  be  the  last  will  and  testa- 
ment of  Frank  Palmer,  deceased,  was  propounded  for  pro- 
bate in  open  court,  and  was  admitted  to  probate  in  com- 
mon form  on  the  29th  day  of  May,  1895,  by  E.  A.  John- 
son, the  executor  therein  named.  Whereupon,  Mary 
Lyon,  one  of  the  heirs-.* t-law,  in  her  own  behalf  and  in 
behalf  of  the  other  heirs-at-laAV,  came  into  court  on  the  28th 
day  of  May,  1895,  and  entered  a  caveat  to  the  probate 
thereof,  alleging  that  the  same  was  not  the  last  will  and 
testament  of  Frank  Palmer,  deceased,  or  any  part  thereof, 
and  asking  that  the  said  probate  be  recalled,  and  the  same 
be  re-propounded,  and  that  an  issue  oi  devisavit  vel  non  be 
submitted. 

Thereupon,  the  court  ordered  that  the  said  probate  be 
recalled,  that  the  letters  testamentary  issued  to  E.  A.  John- 
son be  revoked,  and  that  an  issue  of  devisavit  vel  non  be 
made  up  and  suhmitted  to  a  jury. 

It  was  ordered  that  a  citation  issue  to  the  heirs-at-law 
and  next  of  kin  of  deceased  to  appear  at  the  next  term  of 
the  court,  to  see  proceedings  in  the  cause,  and  to  make 
themselves  parties  to  the  said  issue,  &c.  The  clerk  there- 
upon appointed  J.  C.  Marcom,  collector  of  the  estate. 

E.  A.  Johnson,  executor,  moved  to  set  aside  so  much  of 
the  foregoing  order  as  removed  him  as  executor  on  the 
grounds  that  there  was  no  legal  notice  served  on  him 
before  said  order  was  made,  and  on  the  further  ground 
that  the  removal  was  illegal,  without  some  cause  being 
shown  for  the  same. 

The  motion  was  overruled,  and  Johnson  appealed'to  the 
Judge  from  the  decision  of  the  clerk  in  refusing  to  set 
aside  the  order  removing  him  as  executor. 
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Thereafter  Johnson,  upon  affidavit,  petitioned  that  the 
said  Marcom,  collector,  be  required  to  come  into  court  and 
show  cause  why  he  should  not  be  removed  as  said  collector 
and  the  order  appointing  him  set  aside. 

Mr.  Marcom  appeared  in  person  and,  by  his  counsel, 
filed  no  affidavit,  but  relied  upon  the  record  heretofore 
made  in  the  case,  citing  the  same  to  the  court  as  the  basis 
of  his  contention.  The  Clerk  thereupon  adjudged,  "The 
matter  of  the  revocation  of  the  letters  testamentary  issued 
to  E.  A.  Johnson  having  been  heard  before  and  determined, 
and  the  issue  having  be  in  made  in  the  court,  I  have  no 
further  jurisdiction  in  the  matter,  and  therefore  decline  to 
revoke  the  letters  of  <;ollection." 

From  the  foregoing  judgment,  E.  A.  Johnson,  executor, 
appealed. 

His  Honor,  on  the  hearing  of  the  appeal,  rendered  the 
following  judgment : 

"On  May  27th,  1895,  the  will  of  the  said  Frank  Palmer, 
deceased,  was  probated  in  common  form,  and  letters  testa- 
mentary were  issued  to  E.  A.  Johnson,  executor  named 
therein.  On  May  28th,  1895,  a  caveat  was  entered,  and  on 
June  6th,  1895,  the  clerk  ordered  that  the  probate  be 
recalled,  and  that  the  letters  testamentarv  issued  to  E.  A. 
Johnson  be  revoked.  The  record  does  not  show  that  any 
order  was  issued  by  the  clerk,  as  provided  in  Sec.  2171  of 
The  Code,  requiring  the  said  E.  A.  Johnson  to  show  cause 
why  the  letters  should  not  be  revoked.  Neither  does  it 
appear  from  the  record  that  any  cause  was  shown  for  his 
removal.  In  the  fact  that  no  such  order  was  issued,  there 
is  error;  as  also  in  the  further  fact  of  the  removal  of  said 
Johnson  as  executor  without  cause  shown. 

"And,  therefore,  there  is  error,  also,  in  the  clerk's  over- 
ruling the  motion  of  E.  A.  Johnson,  made  June  10th,  1895, 
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to  set  aside  the  order  of  June  6th,  in  so  far  as  it  revoked 
letters  testamentary. 

"It  follows  from  the  above,  that  the  appointment  of  J.  C. 
Marcom,  collector,  on  June  27th,  1895,  was  irregular,  and 
therefore  erroneous;  and  that  there  was  error  in  the  clerk's 
overruling  the  motion  of  said  Johnson  on  August  9th,  that 
the  letters  of  Marcom  be  revoked. 

"And  the  case  is  hereby  remanded  to  the  clerk  to  be 
proceeded  with  according  to  law." 

From  the  foregoing  judgment,  the  caveators  and  J.  C. 
Marcom,  collector,  appealed. 

Messrs,  Argo  cSb  Snow,  for  Marcom,  collector  (appellant). 
Messrs,  Battle  <&  Morder^ai,  contra. 

Montgomery,  J.:  The  question-  for  consideration  is,  can 
the  Clerk  of  the  Superior  Court,  after  a  will  has  been 
admitted  to  probate  in  common  form  and  letters  testa- 
mentary issued  to  the  executor,  remove  such  executor  and 
appoint  a  collector  for  the  estate  without  a  hearing  based 
upon  notice  to  show  cause  why  he  should  not  be  removed. 
We  are  of  the  opinion  that  he  cannot.  In  this  case  the 
caveat  was  filed  after  the  will  had  been  proved  and  the 
executor  qualified.  Under  this  condition  of  facts  it  was 
the  duty  of  the  clerk,  upon  the  giving  by  the  caveators  of 
the  bonl  required  by  law,  to  have  transferred  the  case  to 
the  Superior  Court  for  trial,  and  also  to  have  issued  an 
order  to  the  executor  Johnson,  the  appellant,  requiring 
him  to  preserve  the  property  and  collect  the  debts  of  the 
decedent  until  the  issue  devisavit  vel  non  should  be  deter- 
mined. Code,  Sec.  2160.  Instead  of  doing  this,  he,  on 
the  caveat  being  entered,  ordered  that  the  probate  be 
recalled  and  that  the  letters  testamentary  which  he  had 
isj^ued  to  the  executor  be  revoked,  no  notice  to  show  cause 
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why  this  should  not  be  done  having  been  given  nor  any 
cause  shown.  The  Clerk  afterwards  refused  to  set  aside 
his  order  revoking  the  letters  testamentary  and  appointed 
J.  C.  Marcoin,  collector. 

Section  2160,  of  The  Gode^  is  in  these  words:  ''Where 
a  caveat  is  entered  and  bond  given  as  directed  in  the  two 
preceding  sections,  the  Clerk  of  the  Superior  Court  shall 
forthwith  issue  an  order  to  any  personal  representative 
having  the  estate  in  charge  to  suspend  all  further  proceed- 
ings in  relation  to  the  estate  except  the  preservation  of  the 
property  and  the  collection  of  the  debts  until  a  decision  of 
the  issue  is  had." 

It  is  clear  that  the  appellant  should  have  received  this 
order  from  the  clerk  for  he  was  the  personal  representative 
— the  executor  duly  qualified — and  he  it  was  who  had  the 
property  of  his  decedent  in  charge  at  the  time  the  caveat 
was  filed.  Section  2160,  of  The  Code^  is  Section  25  of  Chap- 
ter 119  of  Battle's  Revisal,  and  this  Court  in  the  case  of 
Syme  v.  Broughton^  86  N.  C,  153,  in  reference  to  this 
statute  said,  "The  object  of  the  Legislature  in  enact- 
ing it  was  evidently  intended  to  restrict  the  powers  of  an 
executor,  or  administrator  with  the  will  annexed,  but  that 
restriction  extended  no  further  than  to  restrain  such  officer 
from  executing  the  will  according  to  its  provisions,  not 
affecting  the  other  powers  of  his  oflice."  And  in  the  same 
case  the  Court  went  on  to  say  :  "  We  think  the  proper 
construction  of  Section  25,  Ch.  119,  Battle's  Revisal  (Sec. 
2160  of  The  Code)  is  that  after  probate  granted  in  common 
form  and  there  is  an  executor  who  acts,  or  an  administra- 
tor with  the  will  annexed  appointed, *his  oflice  is  intended 
to  be  continued  during  a  controversy  about  the  will,  and 
he  has  all  the  power  and  is  subject  to  all  the  liabilities  of 
an  administrator  or  an  executor   except  that  his   right   to 
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dispose  of  the  estate  according  to  the  provisions  of  the  will 
is  suspended  until  the  final  determination  of  the  suit." 

The  Court  meant  by  the  words  "  during  a  controversy 
about  the  will,"  a  pending  issue — devisamt  vel  non — for 
they  were  applying  the  law  to  a  state  of  facts  where  the 
will  was  proved  in  common  form  and  letters  of  administra- 
tion with  the  will  annexed  had  been  granted  to  Broughton, 
the  defendant  in  that  action,  and  where  afterwards  there 
was  a  caveat  and  an  issue  made  up  to  try  the  validity  of 
the  will.  The  court  in  that  case  held  that  the  letters 
granted  to  Broughton  were  never  revoked  and  that  this 
administration  was  sanctioned  and  continued  bv  said  Sec- 
tion  25  during  the  pendency  of  the  suit.  It  was  decided  in 
Bandolph  v.  Hughes,  89  N.  C,  428,  where  the  effect  of  a 
caveat  upon  the  powers  of  an  executor,  where  the  will  had 
been  proved  and  letters  testamentary  issued,  was  discussed, 
that  "  It  is  noticeable  that  the  executor  is  not  divested  of 
all  his  representative  powers ;  nor  is  the  first  probate 
vacated  absolutely  when  the  issue  touching  the  will  is  made 
u])  to  be  tried  ;  nor  is  there  a  necessity  m*  anwhile  for  the 
a})pointment  of  an  ^dimn'ist r^tor  j)endenie  lite.  The  func- 
tions of  the  executor  are  suspended  only  until  the  con- 
troversy is  ended,  and  he  is  still  required  to  take  care  of 
the  estate  in  his  hands  and  may  proceed  in  the  collection 
of  debts  due  the  deceased.  In  Hughes  v.  Hodges,  M  N. 
(y.,  5(5,  this  (yourt  said  concerning  2160  of  The  Code: 
*'  This  ])rovision  is  manifestly  intended,  in  cases  to  which 
it  is  applicable,  to  dispense  with  the  necessity  of  appoint- 
ing an  administrator,  j)ende?iie  life  and  confers  very  simi- 
lar powers  upon  the  executor  and  more  especially  when 
he  has  entered  upon  the  duties  of  his  oflice  before  the 
caveat  is  entered."  There  is  no  way  in  this  State  by 
which  an  executor  or  an  administrator,  who  has  had  let- 
ters issued  to  him  and  who  is  in  charge  of  his    decediut's 
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estate,  can  he  removed  except  after  a  hearing  and  upon 
notice  given  to  show  cause  whj  he  should  not  be  removed. 
The  causes  for  such  removal  and  the  manner  of  having  it 
done  arc  prescribed  in  Sections  2170  and  2171  of  The 
Code.  Murrill  v.  Sandlia,  8''»  N.  C,  5  4^;  Edwards  v. 
Cobh^  95  X.  C,  at  page  9. 

Section  1383  of  The  Code^  providing  for  colle<-tor8,  does 
not  apply  to  cases  where  the  will  has  been  proved  and  the 
executor  qualified  ;  but  it  applies  where  there  are  difficul- 
ties in  limine  disiionnectel  with  controversy  or  contest 
over  the  will,  preventing  for  the  time  the  admission  of  the 
will  to  probate,  or  the  issuing  of  letturs  testamentary,  e.  g. 
protracted  absence  of  witnesses,  illness  of  executor,  &c.;  and, 
also,  it  applies  where  a  caveat  is  entered  at  the  time  the 
will  is  offered  for  probate.  A  collector  is  appointed  only 
in  cases  where  there  is  no  one  in  rightful  charge  of  the 
estate ;  and  in  this  respect  there  is  a  resemblunce  between 
him  and  an  administrator  pendente  lite  under  the  old  sys- 
tem. Wherever  a  will  has  been  admitted  to  probate  and 
the  executor  or  administrator,  c.  t.  a.  qualified,  there  can 
be  no  necessity  for  the  appointment  of  a  collector  under 
Tlte  Code^  nor  would  there  have  been  for  the  appointment 
of  an  administrator  pendente  lite  under  the  old  system, 
for  the  executor  or  administrator  c.  t.  a.  had  the  right  to 
act  to  the  extent  of  preserving  the  property  and  collecting 
the  debts  until  the  contest  was  decided.  Syme  v.  Brovghton^ 
gupra ;  Floyd  v.  Herring^  64  N.  C,  409. 

In  the  matter  before  us  his  Honor  held  that  there  was 
error  in  the  order  of  the  clerk  removinc^the  executor  with- 
out notice  to  him  and  wnthout  cause  shown,  in  the  clerk's 
refusal  to  set  aside  the  order  revoking  the  letters  testamen- 
tary,  and  in  his  refusal  to  revoke  the  letters  he  had  issued 
to  Marcom.    There  is  no  error  in  the  rulings  of  his  Honor. 

No  Error. 
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M.  E.  BRASFIELD,  Administratrix  of    J.  S.   BAILEY,  v.  W.  C. 

POWELL  &  CO. 

Agricultural  Lien — Prior  Mortgage — Trust. 

Where  an  owner  of  crops,  having  previously  given  to  B  a  mortgage 
thereon,  executes  to  another  an  agricultural  lien  upon  the 
same  crops,  and  the  latter  instrument  recites  that  ^^there  is 
no  encumbrance  on  s  lid  crop  except  that  I  am  to  pay  B  out 
of  crop  $116  and  interest,  &c.,"  the  lienee,  by  the  acceptance 
of  the  instrument  with  sach  provision,  will  be  deemed  a 
trustee  of  the  crop,  or  of  the  proceeds  of  its  sale,  to  the 
amount  of  BV  debt. 

Controversy  submitted  without  action,  in  Wake 
Superior  Court,  and  heard  at  Chambers^  A^ril  11,  1895, 
before  Starbuck,  «/.,  who  gave  judgment  for  the  plaintiff, 
and  defendants  appealed.  The  facts  appear  in  the  opinion 
of  Associate  Justice  Furches. 

Messrs.  Battle  cfe  Mordeeai,  for  plaintiff. 

Mr.  R.  O.  Burton^  for  defendants  (appellants). 

Furches,  J. :  This  case  comes  before  us  from  a  judgment 
upon  a  case  agreed. 

One  Bailey,  being  indebted  to  plaintiff's  intestate,  exe- 
cuted to  him  a  mortgage  on  his  crop,  to  be  grown  in  1894, 
which  was  duly  probated  and  registered  on  the  15th  day 
of  January,  1894.  Bailey,  being  indebted  to  defendants 
to  the  amount  of  $126.19,  and  desiring  to  obtain  advances 
to  the  amount  of  $185  from  defendants  to  enable  him  to 
make  and  gather  his  crop  for  1894,  executed  to  defendants 
an  agricultural  lien  under  the  statute,  upon  his  crop  to  be 
grown  in  1894,  to  the  amount  of  $185.  And  in  the  same 
instrument,  a  chattel  mortgage  on  his  crop  and  other 
property,  to    secure    the  $126.19  of  other   indebtedness, 
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which  was  duly  probated  and  registered  on  the  17th  day 
of  January,  1894. 

It  has  been  held  that  an  agricultural  lien  for  advances, 
properly  registered  under  the  statute,  has  priority  over  a 
prior  registered  mortgage.  Woolen  v.  Hill,  98  N.  C,  48. 
This  would  give  defendants  a  priority  in  the  crop  to  the 
extent  of  $185,  but  for  the  following  clause  contained  in 
the  instrument  to  defendants,  to-wit,  "There  is  no  incum- 
brance on  said  personal  property,  and  none  on  said  crop, 
except  that  I  am  to  pay  J.  S.  Brasfield  out  of  crop  $116 
and  interest  on  same  from  December  25th,  1893." 

Then  there  is  alien  on  the  crop  to  he  paid  out  of  the  crop^ 
and  the  defendants  accept  this  conveyance  with  this  pro- 
visi>u  in  it.  And  when  they  did  so,  they  accepted  it  as 
trustees  and  are  bound  to  carry  out  the  trust. 

Bailey  says  to  defendants,  'I  will  give  you  a  mortgage  on 
my  stock  and  other  articles  of  property,  and  I  will  also 
give  you  a  lien  on  my  crop.  But  T  owe  Brasfield  $116, 
which  is  now  a  lien  on  the  crop  and  is  to  be  paid  out  of 
the  crop.' 

This,  in  our  opinion,  is  the  same  in  efiiect  as  if  Bailey  had 
said,  'Brasfield's  debt  of  $116  is  first  to  be  paid  out  of  the 
crop  and  then  your  claim  for  advances.'  Hinton  v.  Leighy 
102  N.  C,  28.  Defendants  admit  they  have  a  sufficient 
fund  in  hand,  arising  from  a  sale  of  the  crop,  to  pay  plain- 
tiff, but  not  enough  to  pay  both  plaintiff  an(f  defendants^ 

There  is  no  error. 

No  Error.- 
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S.  T.  MOFFITT  v.  G.  H.  GLASS  et  al. 

Action  on  Contract — Performance  of  Contract — Quantum 

Meruit — Issues. 

Where,  in  an  action  for  a  breach  of  contract  for  building:  a  house, 
the  complaint  alleged  that,  under  a  verbal  contract,  he  built 
for  the  defendant  a  house  of  so  many  rooms,  at  so  much  per 
room,  and  that  defendant  accepted  the  house  when  com- 
pleted, it  was  error,  on  the  trial,  to  instruct  the  jury  that,  if 
they  should  find  that  the  defendant  did  not  make  the  con- 
tract '*as  alleged,^^  they  need  not  consider  the  other  issues  as 
to  whether  the  house  was  accepted  by  defendant,  whether 
it  was  completed  according  to  contract,  and  as  to  what 
amount  was  due  plaintiiT,  inasmuch  as  the  plaintiff  was 
entitled  to  recover  on  a  quantum  meruit  if  the  house  was 
accepted,  though  he  might  have  failed  to  prove  the  contract 
as  alleged. 

Civil  action  for  damages  for  the  breach  of  contract  tried 
before  Starhuch^  </.,  and  a  jnrj,  at  April  Term,  1895,  of 
Wake  Superior  Court.  There  was  judgment  for  the  defend- 
ants and  the  plaintiflF  appealed.  The  facts  appear  in  the 
opinion  of  Chief  Justice  Faircloth. 

Mr.  B.  C.  Beckwith^  for  plaintiff  (appellant). 
Mr.  R.  C.  Strong^  for  defendant. 

Faircloth,*  C.  J.:  This  is  an  action  for  damages  for 
breach  of  contract  in  building  a  house.  The  complaint 
alleges: 

"2.  That  in  June,  1891,  plaintiff  and  defendants  agreed 
verbally  that  plaintiff  should  furnish  materials  and  con- 
struct or  build  a  ''lodging  house"  to  contain  56  rooms  at 
$7.50  per  room  on  land  at  or  near  the  Fair  Grounds  at 
Raleigh,  JN.  C. 

"3.  That  said  materials  were  furnished  and  the  lodging 
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house  built  according  to  said  contract  by  the  plaintiff  and 
that  the  said  building  or  lodging  house  was  received,  when 
completed,  by  the  defendants  or  their  agents. 

"6.  That  on  October  1, 1891,  the  defendants  paid  on  said 
amount  $35." 

The  answer  denies  the  second  and  third  allegations,  but 
admits  that  defendants  paid  one  Patrick,  $35,  with  whom 
they  insist  their  contract  was  made,  and  the  question  of 
Patrick's  agency  was  inquired  into,  bat  that  is  not  now 
important  for  us  in  the  view  we  take  of  the  case. 

The  following  issues  were  submitted  : 

"1.  Did  defendant  Glass,  make  the  contract  with  plaintiff 
Moffitt  as  alleged  ? 

*'2.  Was  the  building  accepted  by  defendant  or  his  agent? 

"3.  Was  the  building  completed  according  to  contract? 

'^4.  What  amount,  if  any,  is  now  due  plaintiff  on  said 
contract?" 

The  jury  answered  the  first  issue  ''No"  and  did  not  con- 
sider the  others.  His  Honor  instructed  the  jury  "that  if 
they  found  the  first  issue  'No'  they  need  not  consider  the 
other  issues."     In  this  there  was  error. 

It  may  well  be  that  the  jury  said  that  the  defendant  did 
not  make  the  contract  as  alleged,  that  is,  that  the  contract 
did  not  require  56  rooms,  but  some  less  number,  or  at  some 
other  price  than  $7.50  per  room,  or  in  some  other  respect. 
It  is  alleged  that  when  completed  the  house  was  received 
by  the  defendants  or  their  agents,  and  that  was  denied. 
That  matter  was  important  in  the  event  that  the  specific 
contract  had  not  been  performed,  and  his  Honor  was  so 
impressed,  as  appears  by  the  second  issue  submitted  by 
him.  The  plaintiff's  right  to  a  quantum  meruit  inquiry 
does  not  depend  solely  upon  the  contract,  but  upon  the 
ground  that  he  rendered  service,  in  work  and  labor  per- 
formed, the  fruits  of  which  were  received   by  the  defend- 
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ants,  and  that  question  was  fit  to  be  heard  under  the  sec- 
ond issue  and  third  allegation.  Then  the  quality  of  the 
material  and  work  and  the  value  thereof  could  be  ascer- 
tained. We  think  the  other  issues  should  have  been  tried. 
There  were  other  questions  of  pleading,  exceptions  and  the 
like,  discussed  before  us,  but  as  we  must  give  a   new   trial 

we  need  not  consider  them. 

New  Trial. 


ALICE  A.  SHAFFER  et  al  v.  M.  A.  BLEDSOE  et  al. 

Husband  and  Wife — Conveyance  of  Landhy  Husband 

without  Joinder  of  Wife. 

Where  a  marriage  took  place  and  land  was  acquired  by  the  hus- 
band before  the  adoption  of  the  Constitution  of  1868,  the 
restriction  on  the  husband^s  right  of  alienation  contained 
in  Section  8,  Article  10,  of  the  Constitution,  does  not  apply. 

Civil  action  for  the  reitovery  of  land,  tried  before  Star- 
bucJc^  «71,  and  a  jury,  at  April  Term,  1895,  of  Wake  Supe- 
rior Court.  There  was  a  verdict  for  plaintiff  and  from 
the  judgment  thereon  the  defendant  appealed.  The  facts 
suiBciently  appear   in    the    opinion    of   Associate  Justice 

FURCHES. 

Mr.  T.  R.  Purnell^  for  plaintiff. 

Mr.  J.  C.  L.  Harrisy  for  defendants  (appellants). 

FuROHES,  J.  :  This  is  an  action  for  possession  of  land  and 
comes  before  us  on  the  appeal  of  defendants.  There  are 
several  exceptions  on  the  part  of  defendant  to  the  rulings 
of  the  court  in  refusing  to  make  new  parties,  and  to  ruling 
out  evidence  offered  for  the  alleged  purpose  of  showing 
that  defendant  was  only  a  life  tenant  and  that  other  parties 
were   the    owners   in    fee    of  the    remainder.       We    have 
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examined  all  these  exceptions  and  find  no  error  in  the  rul- 
ing of  the  court  below.  We  think  thej  were  properly 
overruled  and  disallowed.  This  being  so,  the  case  comes 
down  to  the  question  of  plaintifi^s  title  which  she  claims 
to  have  been  derived  from  defendant  bv  three  lines  of  con- 
veyances  : 

1.  Through  a  mortgage  from-  the  defendant  to  G.  D. 
Rand,  dated  March  30,  1885;  from  said  Rand  to  Crowder, 
dated  January  9,  1888;  from  Crowder  to  N.  M.  Rand, 
dated  November  2,  1888;  from  N.  M.  Rand  to  0.  II.  Bel- 
vin,  dated  January  23,  1892,  and  a  deed  from  Belvin  and 
wife  to  the  plairitiflf,  dated  February  27,   1894. 

2.  By  deed  to  J.  G.  Williams  from  defendant  Bledsoe, 
dated  September  21, 1875,  and  mesne  conveyances  from  said 
Williams  to  the  plaintiif. 

3.  Tax-title-deed,  dated  February  27,  1894. 

But  as  the  mortgage  to  Rand  and  the  mesne  conveyances 
tliereunder  cover  all  the  land  in  controver?5y,  and  as  we 
think  the  discuss  on  uf  this  chain  of  title  will  dispdse  of 
the  case  we  will  not  discuss  the  others.  That  defendant 
executed  the  mortgage  to  G.  D.  Rand  is  not  disputed. 
Nor  is  it  denied  that  the  chain  from  said  Rand  to  plaintiff 
is  complete.  But  defendant  was  in  1885  and  now  is  a  mar- 
ried man,  and  his  wife  did  not  join  him  in  the  execution  of 
said  mortgage.  And  defendant  contends  that  said  mortgage 
deed  is  void  for  the  reason  that  under  Article  X,  Section 
8,  of  the  Constitution  of  the  State,  it  conveyed  no  title  to 
Rand.  So,  a  long  trial,  in  which  there  are  many  exceptions, 
is  narrowed  down  to  this  one  point.  The  case  states  that 
defendant  was  married  to  his  present  wife  in  1860  and  that 
he  acquired  the  land  before  that  time.  And  these  facts 
being  admitted  we  are  of  opinion  that  the  constitutional 
restriction  on  the  husband's  right  of  alienation,  contained 

in  Section  8,  of  Article  X,  does  not  apply  in  this  case.     And 
117—10 
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the  mortgage  deed  from  defendant  to  Rand  was  effective 
and  conveyed  whatever  estate  the  defendant  had  in  the 
land.  Sutton  v.  Askew^  ^^  N.  C,  172.  It  is  admitted 
that  expressions — obiter — may  be  found  in  our  reports  that 
appear  to  conflict  with  this  opinion.  But  upon  examination 
it  will  be  found  they  do  not,  as  they  were  made  on  a  dif- 
ferent state  of  facts  and  apply  to  cases  where  the  parties 
were  married  or  the  land  acquired  since  the  adoption  of 
the  Constitution  of  1868. 

If  it  be  that  there  are  parties  interested  in  the  remainder 
after  the  life  estate  of  defendant  Bledsoe,  they  are  not 
parties  to  this  action  and  will  not  be  estopped  by  the  judg- 
ment in  this  case  from  asserting  any  rights  they  may  have 

after  his  death. 

Judgment  AflBrmed. 


COMMERCIAL  &  FARMERS  BANK  v.  W.  H.  WORTH,  STATE 

TREASURER. 

^'^ Arrington^'*  Committee — Legislative  Comm^ittee—Eaypenses 
and  Com^pensation — Auditor^ a  Warrant — Duty  of  Treas- 
urer, 

1.  In  the  absence  of  express  enactment  otherwise  the  existence  of 

a  legislative  committee  necessarily  determines  upon  the 
adjournment  of  the  body  to  which  it  belon^^. 

2.  By  joint  resolution  (Acts  1895,   p  502)  the  G^eneral   Assembly 

appointed  a  committee,  from  its  own  body,  to  investigate 
certain  facts  and  report  to  the  General  Assembly  before  its 
adjournment  if  possible  to  do  so,  otherwise  to  report  to  the 
Supreme  Court;  Held^  that  such  committee  was  not  author- 
ized to  do  any  act  after  the  adjournment  of  the  General 
Assembly  except  to  make  a  report. 
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8.  Inasmach  as  per  diem  of  members  of  the  General  Assembly  is 
allowed  only  during  its  session,  which  is  limited  to  sixty  days, 
the  members  of  a  legislative  committee  appointed  to  investi- 
gate certain  facts  and  report  to  the  General  Assembly  before 
its  adjoarnment,  if  possible, — otherwise  to  the  Supreme 
Court, — are  not  entitled  to  per  diem  for  services  rendered 
after  adjournment  when  the  resolution  appointing  them  only 
provided  ^'for  the  necessary  expenses  of  the  committee  while 
engaged  in  the  investigation/^  (Semble^  that  reasonable  board 
bills  of  the  committee  while  detained  beyond  the  adjourn- 
ment of  the  Legislature  in  making  their  report  would  be 
allowed.) 

4.  The  public  treasurer  is  not  required  to  pay  any  and  every  war- 
rant which  the  Auditor  may  sign,  but  only  those  which  are 
legally  drawn  (Section  8356  (8)  of  The  Code)  and  the  fact  that 
the  Auditor  finds  that  a  claim  for  which  he  issues  a  warrant 
on  the  public  Treasurer  is  authorized  by  law  is  not  binding 
upon  or  a  protection  to  the  latter. 

Petition  for  mandamus,  heard  before  Coble,  «/.,  at  Sep- 
tember Term,  1895,  of  Wake  Superior  Court,  upon  a  case 
agreed  as  follows,  covering  the  above  entitled  action 
and  that  of  T.  R.  Purnell  v.  W.  H.  Worth,  Treasurer,  at 
this  Term,j}08t 

"The  General  Assembly  of  North  Carolina  at  the  Ses- 
sion of  1895,  passed  the  following  concurrent  resolution 
which  is  printed  on  pages  502  and  503  Public  Laws  of 
North  Carolina,  Session  1895,  to-wit: 

"A  Resolution  in  Favor  of  Mrs.  Patty  D.  B.  Arrington. 
Resolved  by  the  House  of  Representatives,  the  Senate  con- 
curring : 

"That  A.  A.  Campbell,  J.  E.  Bryan  and  J.  T.  Phillips, 
members  of  the  House  of  Representatives  from  Cherokee, 
Chatham  and  Pitt  counties  respectively,  be  and  they  are 
hereby  appointed  a  committee  of  investigation  to  investi- 
gate all  matters  growing  out  of  litigation,  and  all  other 
troubles  between  herself  and  husband  and  all  other  per- 
sons and  things  concerning  or  in  any  other  way  appertain 
ing  to  her  matters  in  connection  with  said  litigation. 
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"The  said  committee  shall  have  full  and  complete  poti-er 
and  authority  to  send  for  persons  and  papers  and  examine 
the  same,  and  to  administer  oaths  and  examine  witnesses, 
and  with  full  power  to  punish  for  contempt  for  disobe- 
dience to  any  lawful  order  in  as  full  a  manner  as  is  now 
vested  in  Judges  of  the  Superior  Court  of  the  State. 
They  shall  find  the  facts  from  the  evidence  and  report 
said  facts,  and  also  set  out  the  evidence  in  full  in  said 
report  and  make  their  report  to  the  General  Assembly,  if 
it  be  possible  to  do  so,  before  its  adjournment,  and  if  not, 
then  said  report  shall  be  made  to  the  Supreme  Court. 

"That  the  Treasurer  of  the  State  is  hereby  authorized  to 
pay  the  necessary  expenses  of  said  committee  while  they 
are  actually  engaged  in  said  investigation,  and  the  said 
Auditor  is  hereby  authorized  to  draw  his  warrant  on  the 
Treasurer  for  said  amount. 

"This  Act  shall  be  in  force  from  and  after  its  ratifica- 
tion. 

"Ratified  the  11th  day  of  March,  A.  D.  1895." 

The  said  session  of  1895  of  the  General  Assemblv  ended 
March  13th,  1805,  by  an  adjournment  6'in6  die  on  that  day, 
and  the  General  Assembly  has  not  been  in  session,  in  reg- 
ular or  extra  session,  since  that  day.  The  aforesaid  com- 
mittee made  no  report  to  the  General  xVssembly  of  1895, 
before  U'ljournnient,  and  did  not  organize  to  hear  evidence 
until  after  the  General  Assembly  had  adjourned  as  afore- 
said. 

Subsequent  to  the  adjournment  of  the  General  Assembly, 
said  committee  met  in  the  city  of  Raleigh  and  organized 
and  elected  the  plaintiff  A.  A.  Campbell,  Chairman  thereof, 
and  appointed  the  plaintiff  Thomas  R.  Purnell,  Attorney 
at  Law,  Counsel  for  the  committee,  deeming  the  same  a 
necessary  expense.  The  State  Auditor  on  presentation  to 
him  of  vouchers    approved  by  the  committee,  issued  his 
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warrant  on  the  Treasurer  in  words  and  figures  set  out  in  cop- 
ies of  said  warrants  hereto  attached  marked  exhibit  ^'A" 
&  "B."  Said  warrants  were  endorsed  and  presented  to 
the  defendant  for  payment  at  the  Treasury  Department  of 
North  Carolina,  and  the  defendant  as  Treasurer  refused, 
and  still  refuses  to  pay  the  same,  his  contention  being,  that 
by  the  terms  of  the  aforesaid  resolution,  tlie  aforesaid  com- 
mittee was  not  authorized  to  sit  and  hear  evidence,  and 
pursue  the  investigation  provided  in  the  resolution  after 
the  adjournment  of  the  General  Assembly,  and  had  no 
authority  at  any  time  to  employ  counsel  and  incur  expenses 
for  fees  therefor;  and,  as  to  the  compensation  of  the  com- 
mitteemen themselves,  they  being  members  of  the  General 
Assembly  are  entitled  to  only  such  compensation  as  is  pro- 
vided in  Section  28,  of  Article  2,  Constitution  of  North 
Carolina,  fixing  the  pay  of  members  of  the  General  Assem- 
bly when  in  regular,  or  extra  session.  The  plaintiffs  are 
the  owners  of  said  warrants,  T.  B..  Purnell  being  owner 
of  exhibit  "A"  and  the  Commercial  and  Farmers  Bank  is 
owner  of  exhibit  "B."  There  ^re  other  claims  against 
the  State  for  per  diem  and  mileage  of  members  of  the  com- 
mittee and  witnesses,  service  in  keeping  the  minutes  of  the 
proceedings  and  taking  depositions,  and  services  as  Attor- 
ney, which  have  not  been  presented  for  payment;  but  it  is 
agreed  to  submit  the  case  as  to  the  two  foregiong  warrants 
as  a  test  case,  the  other  claims  to  abide  the  decision  of 
the  Court. 

"Upon  the  forgoing  agreed  facts,  the  Court  is  asked  to 
decide  as  matters  of  law  the  following: 

"1.  Has  the  State  Treasurer  any  lawful  right  to  refuse  to 
pay  any  warrant  drawn  upon  the  State  Treasury  by  the 
Auditor;  or  in  other  words,  must  he  in  every  case  without 
exercising  any  discretion  on  his  part  as  to  the  legality  of  a 
warrant  pay  it  when  properly  endorsed  and  presented. 
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"2.  Did  the  aforesaid  committee  have  power  and  authority 
under  the  aforesaid  resolution,  to  organize,  sit  together  and 
hear  evidence,  and  incur  expenses  to  be  paid  by  the  State 
after  the  General  Assembly  had  adjourned? 

"3.  Did  the  aforesaid  committee  have  power  and  author- 
ity to  employ  counsel,  and  incur  expenses  therefor  to  be 
paid  for  by  the  State? 

"4.  Is  a  member  of  said  committee  (being  a  member  of 
the  General  Assembly)  entitled  to  additional  compensa- 
tion for  services  on  said  committee  after  the  General 
Assembly  had  adjourned,  and  if  so  is  he  entitled  to  the 
same  amount  otper  diem  and  mileage  fixed  by  the  Con- 
stitution for  members  of  the  General  Assembly  while  the 
General  Assembly  is  in  session? 

"5.  Are  the  warrants  set  out  in  the  statement  lawful 
warrants? 

"6.  Are  plaintiffs  entitled  to  a  Writ  of  mandamus  to 
enforce  payment  of  said  warrants?" 

Exhibit  "A"  was  as  follows  : 

^'Raleigh,  June  26,  1895. 
"The  State  Treasurer:  Will  pay  to  Thos.  R.  Purnell, 
or  order,  forty    dollars  for   services    rendered    Arrington 
Investigating  Committee  as  Atti»rney  to  said  Committee. 
"Charge  account  Arrington  Investigating  Committee. 

(Signed)    Robt.  M.  Furman, 
"Resolution  March  11,  Laws  1895.  State  Auditor,'^'* 

Stamped  on  face:  "Auditor's  Department,  Raleigh,  June 
26,  1895,  State  of  North  Carolina." 
Endorsed  on  back. 

"Thos.  R.  Purnell." 
Exhibit  "B"  was  as  follows  : 

"Raleigh,  June  26,  1895. 
"The  State  Treasurer:  Will  pay  to  A.  A.  Campbell,  or 
order,   ninety-nine   &  40-100  dollars,  ^for  ^^r    diem    and 
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mileage    as   Member   Committee  appointed    by    (reneral 

•        

Assembly  to  investigate  ease  Mrs.  P.  D.  B.  Arrington." 

"Chaige  account  Arrington  Investigating  Committee." 

"Code  N.  C.  Vol.  1.  Sec 

"Code  N.  C.  Vol.  II.  Sec 

"Resolution  March  11th,  Laws  1895. 

"ROBT.  M.  FURMAN,  State  Auditor, 

"Per  T.  P.  JERMAN,  Jr.,  Chief  Clerk.'' 

Stamped  on  the  face:  "Auditor's  Department,  Raleigh, 

June  26,  1895,  State  of  North  Carolina." 

Endorsed  on  back :  "A.  A.  CAMPBELL." 

Also  endorsed  ;  "Payment  declined,  W.  H.  Worth,  State 

Treasurer." 

His  Honor  adjudged  as  follows  : 

"It  is  considered  and  adjudged  that  the  plaintiff,  the  Com- 
mercial and  Farmers  Bank,  is  entitled  to  the  writ  of  man- 
damus to  enforce  the  payment  by  the  defendant  as  Treas- 
urer of  the  State  of  the  warrant,  a  copy  of  which  is  attached 
to  the  case  agreed  and  marked  exhibit  B,  and  it  is  there- 
fore adjudged  by  the  Court  that  the  writ  of  mandamus 
issue  in  behalf  of  the  said  plaintiff,  the  Commercial  and 
Farmers  Bank  and  against  the  said  defendant  as  public 
Treasurer  commanding  the  said  public  Treasurer  to  pay 
to  the  said  plaintiff  the  amount  of  the  said  warrant  men- 
tioned in  the  case  agreed,  to  wit :  $99.40.  And  it  is 
further  adjudged  that  the  said  plaintiff  recover  its  costs  to 
be  taxed  by  the  clerk  against  the  said  defendant. 

"It  is  further  considered  and  adjudged  that  the  plaintifi' 
Thos.  R.  Purnell  is  not  entitled  to  the  writ  of  mandamus 
to  enforce  the  payment  by  the  defendant  as  public  Treas- 
urer of  the  warrant,  a  copy  of  which  is  attached  to  the 
case  agreed  and  marked  exhibit  A,  and  that  the  said  writ 
be  and  the  same  is  not  allowed  to  the  said  plaintiff,  Thos. 
R.  Purnell,  in  this  case,  and  it  is  further  adjudged  that  the 
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said  defendant  recover  of  the  said  plaintiff  Thos.  R.  Pur- 
nell  so  much  of  his  costs  as  are  incurred  bv  him  bv  reason 
of  the  action  of  the  said  Thos.  R.  Purnell  to  be  taxed  by 
the  clerk." 

From  so  much  of  the  judgment  as  decides  that  the  Com- 
mercial and  Farmers  Bank  was  entitled  to  the  writ  of 
mandamus  against  liim  the  State  Treasurer  appeals. 

Messrs  T,  R.  Purnell  and  e/.   JV,  ffoldi?ig,  for  plaintiff. 
Mr.   W.  A.  Guthrie,  for  defendant  (appellant). 

Clark,  J.:  It  is  not  controverted  that  the  legislature 
may  create  a  special  commission,  as,  for  instance,  to  examine 
the  Treasury  Accounts,  and  require  that  it  shall  consist  of 
members  to  be  designated  from  their  own  body  and  fix  its 
compensation.  Code,  Sections  3360  and  3301.  Such  special 
commissioners  are  not  disqualified  to  hold  other  offices  as 
members  of  the  General  Assembly,  for  instance,  being 
expressly  excepted  by  Article  XIV,  Section  7,  of  the  Con- 
stitution. Nor  can  it  be  denied  that  the  legislature  has 
power  to  authorize  a  committee  of  its  body  to  sit  during 
vacation  and  fix  its  compensation. 

The  question  before  us  does  not  turn  upon  the  power  of 
the  legislature,  which  is  undeniable,  but  upon  the  construc- 
tion of  their  action.  The  uniform  action  of  Congress  and 
the  legislature  so  far  as  our  researches  extend  has  been  to 
expressly  authorize  such  committee  to  *^sit  in  vacation." 
Inasmuch  as  the  existence  of  all  committees  in  the  absence 
of  legislation  necessarily  determines  upon  the  adjournment 
of  the  body  to  which  they  belong,  certainly  there  must  be 
an  ex|)licit  enactment  that  the  sessions  of  the  committee 
can  be  held  after  such  adjournment,  or  at  least  a  clear 
unmi>takeable  implication  to  that  effect  from  the  words  used 
in  the  act  or  resolution  creating  the  committee.     We  do 
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not  find  such  to  be  the  case  here.  The  resolution  (Laws 
1895,  p.  502)  simply  provides  that  the  Committee  "shall 
find  the  facts  from  the  evidence,  and  report  said  facts  and 
also  set  out  the  evidence  in  full  in  said  report,  and  make 
their  report  to  the  General  Assembly,  if  it  is  possible  to  do 
so,  before  its  adjournment," — so  far  there  is  nothing  to  dis- 
tinguish this  committee  from  any  other  or  to  prolong  its 
existence  beyond  the  adjournment  of  the  body  to  which  it 
belonged.  Tken  follow  the  only  words  which  can  be  con- 
strued to  give  such  power  "And  if  not,  then  said  report 
shall  be  made  to  the  Supreme  Court."  This  confers  no 
power  on  the  committee  to  do  any  act  after  the  General 
Assembly  should  adjourn  except  to  make  their  report  if  it 
should  not  be  ready.  There  is  no  explicit  provision  or 
clear  implication  that  the  committee  should  take  any  other 
action.  Had  the  legislature  so  desired,  it  would  according 
to  precedent  have  provided  that  the  committee  could  sit  in 
vacation,  as  they  plainly  provided  that  they  could  report 
in  vacation,  if  necessary,  which  necessity  seemed  to  be  con- 
sidered doubtful. 

When  a  committee  is  empowered  to  sit  in  vacation,  the 
resolution  must  provide  the  compensation  and  for  the 
expenses  of  the  same,  otherwise  there  is  no  authority  of  law 
for  their  payment.  Certainly  the  members  cannot  draw 
j>er  diem  as  members  of  the  legislature,  for  by  the  Consti- 
tution, Article  II,  Sec.  28,  the  per  diem  is  allowed  only  dur- 
ing the  session  of  the  General  Assembly  and  is  limited  to 
sixty  days,  whirh  the  members  of  this  committee  had 
already  drawn,  as  well  as  their  mileage  allowed  them  in 
such  capacity.  We  must  look  to  the  resolution  itself  for 
any  authority  for  payment  of  either  compensation  or 
expenses.  That  provides  only  for  "thg  necessary  expenses 
of  the  said  committee  while  actually  engaged  in  said 
investigation."     Since,  as  stated  above,  the  meaning  of  the 
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resolution  was  that  the  investigation  should  be  made  dur- 
ing  the  session,  merely  leaving  the  report  to  be  fil^d  (if  it 
should  be  necessary)  after  adjournment,  the  necessary 
expenses  would  seem  to  be  those  of  making  the  investiga- 
tion, i.  e.  summoning  and  expense  of  witnesses,  stationery, 
&c.  But  it  is  not  required  here  to  say  what  would  be 
embraced  in  necessary  expenses,  for  this  warrant  on  its 
face  is  tor  per  diem  and  mileage."  The  per  diem  is  com- 
pensation which  is  not  provided  for  by  the  resolution,  and 
the  mileage  is  not  necessary  for  members  who  are  simply 
to  remain  over  a  short  while  to  file  a  belated  report,  since 
they  drew  mileage  as  members  to  return  home.  Whether 
the  reasonable  board  bills  of  the  committee  while  detained 
in  making  up  the  report  would  not  be  included  in  "neces- 
sary expenses"  is  not  before  us,  but  probably  that  would 
be  conceded.  It  was  urged  on  one  side  that,  thia  resolution 
being  passed  so  short  a  time  before  adjournment,  the  legis- 
lature must  have  intended  the  committee  to  sit  during 
vacation ;  and  on  the  other  side  that,  the  resolution  h-iving 
been  introduced  long  before,  its  passage  at  this  late  hour 
indicated  an  intention  that  the  committee  should  get  rid 
of  the  matter  by  simply  reporting  that  it  could  not  investi- 
gate for  lack  of  time.  There  is  nothing  in  the  resolution 
to  show  how  long  or  short  the  investigation  would  be.  We 
are  authorized  to  make  no  surmises.  The  legislature  had 
power  to  authorize  the  committee  to  sit  in  vacation  and  to 
allow  compensation  to  the  members  of  it.  They  chose  not 
to  do  so.  They  only  authorized  such  continuance  for  the 
purpose  of  filing  the  report  and  necessary  expenses.  The 
failure  to  authorize  per  diem,  or  some  compensation  is 
additional  evidence  that  the  committee  was  expected  to 
finish  its  labors  (except  possibly  as  to  filing  the  report) 
while  the  assembly  were  still  in  session. 

It  was  strenuously  and  it  would   seem   seriously  argued 
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before  us  that,  the  Au<litor  having  given  his  warrant,  the 
Treasurer  had  no  choice  but  to  pay  it.  The  Auditor  gives 
no  bond,  and  if  the  Treasurer  must  pay  any  and  every 
warrant  that  is  presented  to  him  the  State  Treasury  is  at 
the  mercy  of  the  judgment  of  tlie  Auditor  who  might  mis- 
take or  misQonceive  (as  in  this  instrtuce)  the  meaning  of  an 
Act.  The  laws  of  this  State  do  not  bear  that  construction. 
The  Auditor  examines  the  items  and  amounts  and  passes 
upon  them,  and  (tan  require  the  claimant  to  be  sworn  and 
examined  as  to  the  correctness  of  the  account.  Code^  Sec- 
tion 3350  (17).  If  he  finds  the  amount  correct,  and  further 
that  payment  is  provided  for  by  law  {Code,  Section  3350 
(7)  )  he  is  required  to  draw  hi^  warrant  on  the  Treasurer 
for  payment  thereof,  but  he  is  also  required  to  put  in  the 
face  of  each  warrant  drawn  by  him  the  Act  authorizing 
such  payment.  This  is  to  give  notice  to  the  Treasurer 
that  he  may  act  understandingly,  for  he  is  not  required  to 
pay  any  and  every  warrant  which  the  Auditor  may  sign 
but  only  "to  pay  all  warrants  legally  drawn  on  the  Treas- 
urer by  the  Auditor."  Code,  Section  3356  (3).  Should 
the  Treasurer  have  reasonable  doubts  he  should  consult  the 
Attorney  General,  or  if  he  think  proper  refuse  payment, 
as  in  this  case,  and  let  the  matter  be  determined  by  the 
Courts.  Our  government  is  one  of  checks  and  balances. 
It  is  not  intended  that  payments  out  of  the  public  funds 
should  be  made  on  the  judgment  of  the  Pubjic  Treas- 
urer alone  or  the  Auditor  alone.  The  Auditor  examines 
as  to  the  amounts  and  the  performance  of  the  work.  It 
would  seem  that  as  to  the  facts  his  finding  is  conclusive, 
TTie  Code,  3350  (5),  certainly  it  is  sufiicient  protection  (in 
the  absence  of  any  collusion  or  notice  of  fraud)  to  the  Treas- 
urer. But  the  Auditor  goes  further.  He  examines  as  to 
whether  the  payment  of  the  claim  is  authorized  or  provi- 
ded for  by  law.     If  he  so  finds,  his  conclusion  as  to  the  law 
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is  Dot  binding  on  nor  is  it  a  protection  to  the  Treasurer. 
The  Auditor  is  required  to  set  out  the  act  providing  for 
'payment  in  the  face  of  the  warrant,  The  Code,  3350  (9) 
and  on  the  application  of  such  statute  the  Treasurer  must 
also  pass  before  payment,  and  he  has  authority  to  take  the 
opinion  of  the  Attorney  General  ((7(?<:^^,  Section  3363  (4)  or 
he  can  act  without  it  at  his  own  risk  either  in  paying  or 
refusing  payment  of  a  warrant  which  in  his  judgment  is 
not  authorized  by  any  statute.  It  is  thus  that  the  law- 
making power  hedges  about  the  safe-keeping  of  the  public 
funds.  The  Treasurer's  bond  {Code^  Section  3357)  is  a  safe 
guard  flot  only  against  his  misuse  or  misappropriation  of 
the  funds  committed  to  him,  but  against  his  payment  of 
illegal  claims,  for  the  bond  provides  for  the  ''faithful  exe- 
cution of  the  duties  of  his  oflSce,"  ^nd  one  of  those  duties  is 
to  pay  out  no  money  excefpt  on  warrant  drawn  by  the  Audi- 
tor and  to  pay  all  legal  warrants  drawn  by  him.  Illegal 
warrants,  not  authorized  by  law,  the  Treasurer  pays  at  his 
peril.  The  duty  of  the  special  commissioners  appointed 
under  Section  3361  of  The  Code  is  not  limited  merely  to 
examining  whether  all  warrants  are  signed  by  the  Auditor, 
a  very  simple  matter,  but  they  are  required  by  that  Sec- 
tion to  examine  also  to  see  whether  such  payments  were 
authorized  by  law,  as  well  as  by  the  Auditor.  In  direct- 
ing the  mandamus  to  issue  there  was  error. 

Error. 
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THOMAS  R.  PURNELL  v.  W.  H.  WORTH,  STATE 

TREASURER. 

^^ArringtoTC^  Committee" Legislative  Committee-' Necessary 

Expenses — Counsel  Fees. 

A  Legislative  Committee  appointed  to  investigate  certain  facts 
and  report  to  the  General  Assembly  is  not  authorized  to 
employ  counsel  under  a  provision  for  the  payment  of  neces- 
sary expenses. 

Petition  for  Tnandam^us^  heard  before  Coble^  «/!,  at  Sep- 
tember Term,  1895,  of  Wake  Superior  Court,  on  a  case 
agreed,  which  is  fully  set  forth  in  the  report  of  the  case  of 
Bank  v.  Worthy  ante.  From  the  refusal  of  his  Honor  to 
grant  the  writ  the  plaintiff  appealed. 

Messrs.  T.  li.  Purnell  and  J.  N.  Uoldivg^  for  plaintiff 
(appellant). 

Mr.   W.  A.  Guthrie^  for  defendant. 

Clark,  J.:  The  other  points  arising  in  this  case  are  dis- 
posed of  in  Bank  v.  Worthy  ante.  Tlie  sole  point  remain- 
ing to  be  decided  in  this,  case  is  whether  an  attorney  is  a 
"necessary  expense"  for  a  committee,  for  we  put  out  of 
view  for  this  purpose  the  admitted  fact  that  these  services 
were  rendered  after  the  adjournment  of  the  Legislature  and 
we  have  held  tliat  the  committee  was  authorized  to  sit  after 
that  time  only  for  the  purpose  of  making  their  report.  The 
legislature  has  unquestionably  authority,  should  they  deem 
it  necessary,  to  authorize  a  committee  to  employ  counsel. 
But  they  did  not  do  so.  There  is  no  implication  even  that 
this  committee  should  employ  counsel.  On  the  contrary 
the  committee  was  not  authorized  to  pass  upon  any  legal 
question  or  make  any  judicial  determination.  Their  duties 
were  those  of  a  jury,  to  "find  the  facts  from  the  evidence 
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and  report  said  facts  and  also  set  out  the  evidence  in  full 
in  said  report."  There  is  certainly  no  indication  here  of  a 
necessity  for  the  assistance  of  counsel  "learned  in  law."  It 
is  witnesses  "learned  in  the  facts"  only  who  are  needed. 
But  we  would  not  be  understood  as  holding  that,  if  the 
committee  had  been  called  on  by  the  terms  of  the  resolu- 
tion to  pass  on  legal  questions,  in  such  case  counsel 
would  have  been  a  necessary  expense,  ^on  constat  but 
the  committee  might  be  composed  of  lawyers,  or  the 
Assembly  might  be  willing  to  trust  the  committee's  legal 
judgment  in  the  first  instance,  since  the  reports  of  com- 
mittees are  subject  to  the  action  of  the  House  appointing 
them.  The  plaintiff's  remedy,  if  any,  is  to  procure  com- 
pensation for  his  legal  services  by  application  to  the  next 
General  Assembly.  His  Honor  rightly  held  that  the 
employment  of  counsel  was  not  provided  for  by  the  resolu- 
tion. No  Error. 


STATE  ex  rel.  E.  D.  STANFORD  v.  J.  C.  ELLINGTON. 

Quo  Warranto — Title  to  Office — Legislature — Election  of 

Officers — Quorum, 

1.  In  an  action  in  the  nature  of  a  quo  warranto^  the  plaintiff's 

right  to  recover  depends  upon  his  own  right  to  the  office  and 
not  upon  any  defect  in  defendant's  title. 

2.  Where  the  title  to  an  office  depends  upon  the  passage  of  a  bill 

acted  upon  by  the  Legislature  but  not  evidenced  by  ratifica- 
tion and  signatures  of  the  presiding  officers  of  the  two 
Houses  and  by  deposit  in  the  office  of  the  Secretary  of  State, 
the  records  or  minutes  of  the  proceedings  of  the  two  Houses 
may  be  resorted  to  for  proof  of  their  action. 

8.  Where  it  appeared  from  the  roll-call  of  the  House  of  Represen- 
tatives that  a  quorum  was  present  upon  its  assembling  on  a 
certain  day,  but  upon  a  roll-call  on  an  election  of  an  officer, 
and  before  any  record  of  adjournment  appeared,  a  less  num- 
ber than  a  quorum  voted,  it  will  not  be  presumed  that  a  quo- 
rum was  present  at  such  election. 
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4.  Where  the  quorum  is  not  fixed  by  the  constitution  or  power 

creating  a  legislative  body,  the  general  rule  is  that  a  quorum 
consists  of  a  majority  of  all  the  members  of  the  body,  and  a 
majority  of  such  majority  is  required  to  transact  businesis. 

5.  Where,  in  the  attempted  election  of  an  officer  by  the  joint  vote 

of  the  Senate  and  House  of  Representatives,  26  members  of 
the  first  named  body  (being  one  more  than  a  quorum)  voted, 
but  only  48  members  of  the  House  of  Representatives  (being 
13  less  than  a  quorum)  voted,  there  was  a  failure  to  elect. 

Action  in  the  nature  of  a  quo  warranto^  brought  by  the 
State,  upon  the  relation  of  the  plaintiff  against  J.  C. 
Ellington,  to  recover  possession  of  the  office  of  State  Libra- 
rian, heard  before  Starbucks  «/.,  at  April  Term,  1895,  of 
Wake  Superior  Court.  There  was  judgment  for  the 
defendant  and  plaintiff  appealed.  The  facts  are  stated  in 
the  opinion  of  Associate  J^ustice  Furches. 

Messrs.  T.  R.  Purnell  and  MacRae  tfc  Z?«y,  for  plaintiff 
(appellant). 

Messrs.  E.  W.  Pou  and  Shepherd  cfe  Bushee^  for  defend- 
ant. 

FuKCHEs,  J. :  This  is  an  action  in  the  nature  of  quo 
warranto^  in  which  plaintiff  claims  to  be  State  Librarian, 
and  alleges  that  defendant  is  in  possession  of  the  office  and 
unlawfully  withholds  the  same  from  him.  Defendant, 
answering,  admits  that  he  is  in  possession  of  the  office 
performing  its  duties  and  receiving  its  emoluments  ;  but  he 
denies  that  he  is  holding  it  wrongfully  or  unlawfully,  and 
ftlleges  that  he  was  duly  elected  thereto  on  the  8th  day 
of  January,  1895,  for  a  term  of  two  years  next  ensuing. 

Under  the  view  we  take  of  the  case  it  is  not  necessary 
for  118  to  consider  or  pass  upon  defendant's  right  to  this 
office.  The  pL"vintiff 's  right  to  recover  depends  upon  his 
right  to  the  office.  If  he  is  not  entitled  to  it,  it  is  a  mat- 
ter of  no  importance  to  him  who  is.     It  is  true  that    if 
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plaintiff  is  entitled  to  the  office,  it  necessarily  follows  that 
defendant  is  not;  bnt  it  does  not  necessarily  follow  that 
defendant  is  entitled  to  it,  if  plaintiff  is  not. 

Prior  to  the  13th  day  of  March,  1895,  the  board  of 
trustees  of  the  State  Library,  under  existing  law  elected 
to  and  filled  this  office.  On  that  day  (March  13,  1895)  the 
Legislature  passed  and  ratified  an  Act  repealing  the  law 
authorizing  the  board  of  tru^teesto  elect,  and  provided  for 
the  election  of  this  officer  by  the  Legislature.  And  on  the 
same  day,  to-wit,  the  13th  day  of  Mar.:h,  1895,  the  plain- 
tiff claims  that  he  was  duly  elected  State  J.ibrarian  by  the 
Legislature  pursuant  to  said  Act.  And  this  not  being  a 
bill  enacted  into  alaw^,  ratified  and  signed  by  the  presiding 
officers  of  Senate  and  House  and  deposited  in  the  office  of 
Secretary  of  State,  which  then  becomes  the  evidence  of  its 
passage  {Carr  v.  Coke.  116  N.  C,  223  ;  U.  S.  v.  Ballin,  144 
U.  S.,  4)  it  becomes  necessary  for  plaintiff  to  introduce  the 
record  of  the  legislature  for  the  purpose  of  proving  his 
election  and  right  to  the  office  he  was  claiming.  These 
records  show  that  on  the  morning  of  the  l*3th  of  March 
there  was  a  roll  call  of  the  house,  a  quorum  answered, 
and  the  House  proceeded  to  business.  They  also  show 
that  there  was  a  propositon  in  both  branches  of  the 
Assembly  (Senate  and  House)  to  go  into  the  election  of 
State  Librarian  ;  that  these  motions  prevailed,  and  both 
the  President  of  the  Senate  and  the  Speaker  of  the  House 
appointed  tw^o  tellers  each  to  take  this  vote.  And  they 
reported  that  in  the  Senate  there  were  26  votes  cast,  25 
being  for  the  plaintiff,  and  one  against ;  and  in  the  House 
there  were  48  votes  cast  for  the  plaintiff,  and  none  against 
him.  It  is  admitted  by  plaintiff  that  there  must  be  a 
quorum  present  to  do  business,  or,  in  this  case,  to  elect 
the  plaintiff  to  the  office  he  claims.  But  he  claims  that, 
it  appearing  there   was  a  quorum   present  that  morning 
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and  it  not  appearing  there  had  been  an  adjournment 
since,  it  will  be  presumed  that  there  continued  to  be  a 
quorum  present.  We  think  this  is  undoubtedly  true,  that 
the  quorum  will  be  presumed  until  it  shall  appear  there 
is  not  one.  Gushing  on  Elections  (2nd  Ed.)  369.  This  is 
usually  made  to  appear  by  what  is  called  a  division ;  and 
this  is  usually  had  after  a  vote  by  yeas  and  nays  when 
the  presiding  oflScer  announces  the  votes  and  some  oppos- 
ing member  doubts  the  correctness  of  the  announcement 
and  demands  a  division — a  call  of  the  body.  Gushing, 
Sec.  1798.  And  strictly  speaking,  this  is  what  is  called 
a  division.  Gushing's  Law  of  Legislative  Assemblies, 
Sec.  1814. 

The  original  purpose  of  a  division  was  for  the  purpose 
of  ascertaining  who  voted  "aye"  and  who  voted  "no," 
and  it  was  eifected  in  this  way  :  the  ayes  occupied 
one  part  of"  the  hall  and  the  noes  another  and  there 
remained  until  the  tellers  appointed  counted  them. 
In  this  way  it  came  to  be  called' a  division.  In  more  mod- 
ern assemblies  it  is  more  usually  effected  by  a  call  of  the 
House,  a  yea  or  nay  vote  when  each  member's  name  is 
called  Gushing,  Sec.  1615.  This  mode  is  used  for  two 
purposes,  one  to  determine  on  which  side  the  majority  voted 
and  also  for  the  purpose  of  determining  whether  there  is  a 
quorum  present.  U,  S.  v.  Balling  sjipra.  In  this  case 
there  was  no  viva  voce  yote^  preceding  the  roll  call.  With 
this  exception  there  seems  to  have  been  all  done  that  is 
nsually  done  before  a  division,  which  is  now  usually  had 
by  a  call  of  the  roll.  Gushing,  Sec.  1615.  Why  this  was 
not  done,  we  do  not  know.  Article  II,  Sec.  9,  requires 
that  in  all  elections  under  this  constitution  the  vote  shall 
he  viva  voce.  And  if  this  section  applies  to  this  election, 
it  does  not  mean  a  roll  call  but  a  vote  by  voice,  and  not  by 

ballot.-    And   if  the  vote  had   been  taken  that  way  and 
117—11 
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announced  by  the  presiding  officers  in  favor  of  plaintiff  and 
no  division  called  for,  the  presumption  contended  for  by 
plaintiff  would  have  availed  him.  But  when  the  roll  was 
called,  the  name  of  each  member  voting  recorded,  and  the 
tellers  appointed  report  the  number  voting  for  plaintiff  and 
the  number  voting  against  him — a  modern  division — we 
have  the  facts  and  they  must  prevail  over  the  presumption 
which  existed  in  favor  of  a  quorur^i  before  that  time. 
Cooley's  Const.  Lim.,  p.  168;  U.  S.  v.  Ballin^  8upra.  It  may 
be  there  was  a  quorum  present  when  this  vote  was  taken. 
But  if  there  was,  it  does  not  appear  to  us  and  we  have  no 
means  of  finding  out  whether  there  was  or  not,  and  no 
authority  to  do  so  if  we  had  the  means.  And  if  they  were 
present,  whether  they  could  have  been  compelled  to  vote 
is  not  before  us,  as  there  was  no  such  proposition  made,  so 
tar  as  we  know. 

But  it  seems  to  be  conceded  that  the  speaker  of  the 
House  of  Represontatives  of  the  United  States  could  not 
compel  a  member  to  vote.  •  Nor  had  he  any  right  to  count 
members  present  and  not  voting,  to  make  a  quorum,  until 
the  House  adopted  a  rule  to  that  effect.  He  then  counted 
non-voting  members  present  to  make  up  a  quorum  and  the 
Supreme  Court  of  the  United  States  sustained  his  action. 
U.  S.  v.  Bailing  144  U.  S.,  1.  So  may  the  legislature  of 
North  Carolina  adopt  a  similar  rule  as  there  is  nothing  in 
the  Constitution  to  prevent  its  doing  so.  But  it  has  not 
adopted  such  a  rule  and  under  the  authority  of  U,  S,  v. 
BdHitij  supray  we  suppose  the  presiding  ofiicers  were  pow- 
erless if  a  quorum  was  actually  present,  either  to  make 
them  vote  or  to  count  them  to  make  up  a  quorum.  This 
brings  us  to  the  consideration  of  what  is  a  quorum.  They 
ar«  of  two  kinds,  one  fixed  by  the  Constitution  or  power 
creating  the  body  or  Asssembly.  In  this  way  a  majority 
of  a  miijority  may  constitute  a  quorum  and  do  businesB, 
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But  where  the  quorum  is  not  fixed  by  the  Constitution  or 
the  power  that  creates  the  body,  the  general  rule  is  that  a 
quorum  is  a  majority  of  all  the  members  {Cotton  Mills  v. 
Commissioners,  108  N.  C,  678;  Gushing,  Sec.  247;  U.  /S.  v. 
Ballin,  supra)  and  a  majority  of  this  majority  may  legis- 
late and  do  the  work  of  the  whole.  There  is  no  constitu- 
tional quorum,  that  is;  a  number,  prescribed  by  our  consti- 
tution that  shall  constitute  a  quorum.  We  therefore  fall 
under  the  general  rule  applying  to  legislative  bodies.  U. 
S,  V.  JSallin,  supra. 

The  legislature  of  North  Carolina  consists  of  170  mem- 
bers, fifty  in  the  Senate  and  one  hundred  and  twenty  in 
the  House.  Therefore  it  takes  the  presence  of  26  Sena- 
tors to  constitute  a  quorum  in  the  Senate  and  61  members 
of  the  House.  In  this  election  26  Senators  voted,  which 
was  a  majority  of  that  body,  and  a  quorum.  But  in  the 
House  there  were  but  48  members  who  voted.  This  we 
see  was  less  than  a  quorum.  For  this  reason  plaintiff  has 
failed  to  establish  his  right  to  the  oflSce. 

There  were  various  questions  presented  as  to  the  defend- 
ant's rights.  But  the  view  we  have  taken  of  the  case 
makes  it  unnecessary  for.  us  to  consider  them,  and  we  do 
not.     The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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NORTH  CAROLINA  SCHOOL  FOR  DEAF  AND  DUMB  v. 
NORTH  CAROLINA  INSTITUTION  FOR  DEAF,  DUMB 

AND  THE  BLIND. 

State  Charitable  Institutions — Deaf  and  Dumb  Asylums — 
Bequest  to  poor  Mutes — Kelly  Trust —  White  and  Colored 
Beneficiaries — Apportionm^ent  of  Fund. 

In  1851  a  bequest  for  the  education  of  *^poor  mutes'^  was  made  to 
the  North  Carolina  Institution  for  the  Education  of  the 
Deaf  and  Dumb  and  the  Blind  which  had  charge  of  both 
white  and  colored  mutes  and  blind  persons  from  1881  to 
1891,  in  which  latter  year  an  institution  was  established 
for  the  education  of  white  deaf  mutes  of  the  State.  The 
act  establishing  the  last  named  institution  did  not  author- 
ize it  to  reduce  said  trust  fund  into  possession;  Held,  in 
an  action  by  the  North  Carolina  school  for  the  Deaf  and 
Dumb  against  the  North  Carolina  Institution  for  Education 
of  the  Deaf  and  Dumb  and  the  Blind,  for  the  possession  of 
the  fund  and  a  library  which  had  been  purchased  with  the 
income  therefrom,  that  plaintiff  is  not  entitled  to  the  pos- 
session of  the  corpus  of  the  fund  or  to  the  whole  of  the 
library,  but  the  library  and  the  income  from  the  fund 
should  be  divided  between  the  white  and  colored  deaf 
mutes  of  the  State  in  proportion  to  the  number  of  the  pupils 
of  each  race  as  shown  by  the  official  reports  of  each  Insti- 
tution ;  Held,  also,  that  the  defendant  shall  hold  the  corpfis 
of  the  fund  in  trust  to  disburse  the  income  yearly  in  the 
proportions  stated  and  that  it  shall  make  at  once  the  divi- 
sion of  the  library  between  the  two  Institutions. 

Civil  action  to  determine  the  rights  of  the  parties 
to  the  "Kelly  Fund"  and  library  in  the  possession  of  the 
defendant,  heard  before /S'^arJ'j^c'J,  «/.,  at  April  Term,  1895, 
of  Wake  Superior  Court.  Both  parties  appealed  from  the 
judgment  which,  together  with  the  pertinent  facts,  is  set 
out  in  the  opinion  of  Associate  Justice  Montgomery. 

Messrs.  Battle  and  Mordecai^  for  plaintiff. 
Mr.  Armistead  Jones^  for  defendants. 
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Montgomery,  J. :  The  defendant  Institution  had  its 
origin  in  chapter  37  of  the  acts  1844-45  entitled  "an  act  to 
provide  for  the  education  and  maintenance  of  the  poor  and 
destitute  deaf  mutes  and  blind  persons  in  this  State.'' 
Under  this  act  an  annual  appropriation  was  made  for  the 
maintenance  of  such  poor  and  destitute  deaf  mutes  and 
blind  persons  as  were  unable  to  pay  f  r  such  maintenance 
and  education.  The  Literary  Board  was  entrusted  with 
the  fund,  and  with  the  selection  of  the  pupils.  This  Board 
also  had  the  discretion  either  to  send  the  pupils  to  the 
institutions  of  neighboring  States,  or  to  "hire"  teachers  to 

• 

open  school  in  this  State.  A  beginning  was  made  in  Ral- 
eigh, and  at  the  session  of  1846-47  the  General  Assembly 
made  an  appropriation  with  which  to  erect  suitable  build- 
ings for  the  conducting  of  the  school,  the  buildings  to  be 
erected  under  the  management  of  the  President  and  Direc- 
tors of  the  Board.  Chapter  4  of  the  acts  of  1848-49 
repealed  the  act  of  1844-45  so  far  as  the  last  named  act 
placed  the  institution  under  the  management  of  the  Liter- 
ary Board,  and  vested  its  munagement  in  seven  directors. 
These  directors  were  required  to  appoint  a  President  out 
of  their  number,  and  the  name  of  the  Institution  was 
changed  to  that  of  the  "President  and  Directors  of  the 
North  Carolina  Institution  for  the  education  of  Deaf  and 
Dumb."  Another  act  of  Assembly,  ratified  the  25th  of 
December,  1852,  changed  the  name  to  that  of  the  present 
one  of  the  defendant.  "The  North  Carolina  Institution 
for  the  education  of  the  Deaf  and  Dumb  and  af  the  Blind." 

The  defendants,  until  a  short  time  before  the  commence- 
ment of  this  action,  had  conducted  the  Institution  for  the 
education  and  maintenance  of  both  the  deaf  and  dumb  and 
of  the  blind  at  Raleigh. 

The  plaintiff  is  a  corporation  created  by  Chapter  399,  of 
the  laws  of  1891,  for  the  purpose  of  conducting,  near  Mor- 
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^anton,  a  school  for  the  white  deaf  and  dumb  children  of 
North  Carolina.  Section  5  of  the  last  named  Act  provides 
that  "As  soon  as  the  said  school  shall  be  ready  to  receive 
pupils  the  board  shall  cause  to  be  removed  thereto  the 
white  deaf  and  dumb  pupils  who  maj^  then  be  in  the  Insti- 
tution for  the  Deaf  and  the  Dumb  and  theBlind  in  the  city 
of  Raleigh."  Under  this  section  the  deaf  and  dumb  pupils 
have  been  removed  fi*om  Raleigh  to  Morgan  ton. 

In  November,  1851,  John  Kelly,  of  the  county  of  Orange, 
died  leaving  a  last  will  and  testament  in  which  he 
bequeathed  to  the  defendants  and  their  successors  in  oflSce 
forever  six  thousand  dollars,  tlie  principal  to  be  secured 
and  the  interest  thereon  used  for  the  purpose  of  educating 
^^j}Oor  mutes.'*'*  The  plaintiffs  bring  this  action  to  have 
themselves  declared  trustees  of  the  corpus  of  this  fund,  and 
that  the  defendants  may  be  compellf^d  to  pay  it  over  to 
them  to  be  used  in  educating  the  deaf  and  dumb  under 
their  charge.  The  defendants  admit  that  they  received  in. 
1854  most  of  this  legacy,  and  that  they  have  on  hand  of  it 
at  the  present  time  $4,000  of  4  per  cent  State  (N.  C.)  bonds, 
and  also  a  library  of  considerable  value  suitable  for  the  use 
of  the  deaf  and  dumb,  but  they  aver  that  the  plaintiffs  are 
not  entitled  to  the  fund  or  to  the  books.  The  defendants 
in  the  court  below,  after  answer  filed,  demurred  ore  tenus 
to  the  c  mplaint  and  moved  to  dismiss  the  action  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  \va8  sustained  in  so  far  as 
the  corpus  of^the  fund  is  concerned,  and  overruled  in  so 
far  as  the  income  of  the  fund  and  the  library  are  con- 
cerned :  and  it  was  further  adjudged  that  the  "plaintiff  is 
not  entitled  to  the  Qorpus  of  the  Kelly  fund  or  any  part  of 
said  corpus ;  and  said  corpus  shall  remain  with  the  defend- 
ant and  in  its  keeping,  but  that  the  plaintiffs  are  entitled 
to  receive  a  proportionate   part  of  the  interest  accruing 
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annually,  the  part  of  said  income  to  which  plaintiff  is 
entitled  being  the  proportion  that  the  white  population  of 
this  State  bears  to  the  colored  population  thereof,  from  the 
said  fund, ;  and  it  is  further  ordered  by  the  Court  that  this 
be  referred  to  Hon.  J.  B.  Batchelor,  to  ascertain  the 
amount  of  said  fund  and  the  interest  upon  same  ;  and  what 
amount,  if  any,  of  the  interest  or  principal  of  the  'Kelly 
fund  ;'  and  if  so,  how  much  was  used  by  defendant  in  pur- 
chasing a  library,  and  the  portion  of  said  income  to  w^hich 
plaintiff  is  entitled  under  this  judgment." 

Both  the  plaintiffs  and  defendants  appealed  from  this 
judgment. 

We  see  no  error  in  the  chief  ruling  made  by  his  Honor, 
but  in  some  of  its  details  we  will  make  slight  modifications. 
There  is  no  express  power  conferred  upon  the  plaintiff  in 
the  Act  incorporating  them  to  reduce  this  fund  into  their 
possession,  nor  does  it  seem  to  us  that  the  plaintiff's  pos- 
session of  it  is  at  all  necessary  for  its  preservation  and 
proper  disbursement.  In  proper  cases  the  courts  would 
have  the  right  to  remove  an  old  trustee  and  appoint  a  new 
one  in  his  place,  but  we  are  of  the  opinion  that  the  com- 
plaint in  this  action  does  not  set  forth  matter  suificient  to 
have  the  trust,  which  the  testator  reposed  in  the  defend- 
ants, revoked,  by  the  courts  and  placed  in  other  hands. 
We  are  of  the  opinion  further  that  the  fund  and  the  library 
ought  to  be  used  for  the  benefit  of  the  deaf  mutes  of  both 
the  white  and  colored  races.  It  is  true  that  when  the  leg- 
acy was  given  to  the  defendants  they  had  at  their  school 
no  other  than  white  mutes;  yet  in  none  of  the  Acts  of 
Assembly  concerning  the  government  of  the  defendant 
Institution  up  to  the  time  of  the  death  of  the  testator  was 
there  any  race  discrimination  in  the  selection  of  pupils. 
The  first  legislative  Act  directly  concerning  the  govern- 
ment of  this  Institution  in  which  such  discrimination   is  to 
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be  seen  is  the  one  of  1854  {Revised  Code).  Section  8  of 
this  Act  confines  the  benefits  of  the  Institution  to  the  white 
deaf  mutes.  It  may  be  said  that  such  discrimination  was 
implied  because  of  the  severe  denunciations  of  the  crimi- 
nal lawd  against  those  persons  who  might  teach  slaves  to 
read  and  write,  and  because  of  the  general  policy  of  the 
law  in  reference  to  the  institution  of  slavery.  However 
this  may  be,  the  testator  made  this  bequest  after  the  Act 
of  1848— 49,  which  Act  explicitly  declares  that  "This  Insti- 
tution shall  i7i  all  things  and  at  all  times  be  subject  to  the 
control  of  the  Legislature  ;"  and  that  body,  at  its  session  of 
1881,  in  Chapter  211,  extended  the  benefits  of  education 
and  maintenance  to  the  colored  deaf  mutes  of  the  State. 
And  since  the  last  named  Act  the  defendants  have  had 
under  their  charge,  in  separate  buildings  in  Raleigh,  colored 
deaf  mutes  and  blind. 

We  are  of  the  opinion  that  the  judgment  below  ought  to 
be  modified  so  as  to  divide  the  library  and  the  interest  of 
the  fund  between  the  white  and  colored  deaf  mutes  of  the 
State  in  proportion  to  the  number  of  the  pupils  of  each 
race  who  are,  or  may  hereafter  be,  under  the  care  and  train- 
ing of  the  Institutions  now  established,  or  to  be  hereafter 
established  by  the  State;  and  that  the  official  reports  of 
such  Institutions  as  to  attendance  shall  be  the  basis  of  such 
apportionment. 

It  is  the  oppinion  of  the  Court  that  the  defendants  hold 
this  fund  in  the  manner  and  for  the  purposes  declared  in 
this  opinion,  disbursing  the  interest  yearly,  and  that  they 
further  give  the  use  and  possession  of  the  librarj'  to  the 
deaf  mutes  of  both  races  as  herein  indicated,  making  the 
division  of  the  books  at  once. 

The  Court  understood  in  the  argument  that  it  was  agreed 
between  the  counsel  on  both  sides  that  the  defendants  had 
on  hand,  of  the  funds  in  dispute,  $4,000,  in  North  Carolina 
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4  per  cent,  bonds,  and  the  library.  If  however  there  be 
any  contention  about  the  amount  or  the  value  of  the  fund, 
a  commissioner  may  be  appointed  to  escertain  the  same. 
Affirmed  and  modified. 

Avery,  J.  (concurring):  Concurring  fully  in  the  conclu- 
sion of  my  brother  who  delivers  the  opinion  of  the  Court, 
I  can  not  yield  my  assent  to  the  reasons  given  for  holding 
that  colored  mutes  are  entitled  to  a  ratable  share  of  the 
fund.  If  the  testator  had  bequeathed  six  thousand  dollars 
in  trust  for  the  education  of  the  colored  mute  children  at 
the  time  when  his  will  took  effect,  the  bequest  would  have 
been  declared  void,  because  at  the  time  it  was  illegal  to 
educate  such  children.  If  in  express  words  he  had  named 
the  "white  mutes"  as  the  beneficiaries  it  will  be  conceded 
without  citation  of  authorities  that  it  would  have  been  a 
valid  bequest  to  a  class  that  could  be  easily  ascertained  and 
identified,  an«i  that,  in  the  face  of  such  a  clear  expression 
of  an  intent  which  it  would  have  been  at  the  time  lawful 
to  carry  out,  no  part  of  the  interest  accruing  from  the  fund 
could  have  ever  been  directed  to  any  othcF  use  than  that 
intended  by  Kelly.  But  as  he  refrained  from  confining  its 
benefits  by  express  teims  to  white  mutes  the  law  presumes 
that  he  disposed  of  his  property  in  contemplation  of  such 
changes  as  might  be  made  in  our  laws  and  with  intent  that 
his  bequest  should  inure  to  the  benefit  of  all  who  should  at 
any  time  fall  within  the  classes  of  mutes  for  whose  education 
the  State  might  in  future  provide.  If  the  law  had  been  so 
altered  as  to  extend  the  benefits  of  tuition  in  her  public 
schools  to  mutes  up  to  the  age  of  forty,  those  who  were  made 
beneficiaries  by  removing  restrictions  as  to  the  age  of  pupils, 
would  have  been  none  the  less  entitled  to  share  in  the 
benefit  of  this  fund,  because  the  alteration  was  made  sub- 
sequently to  the  testator's  death.     The  same  principle  that 
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would  bring  them  within  the  class  designated  by  the  testa- 
tor as  cestuis  que  trust  would  entitle  colored  mutes,  after 
they  were  made  beneficiaries  of  the  State,  to  claim  the  right 
to  share   in  the  testator's  bounty. 

If  it  be  true  that  the  legislature  did  not  confine  the  privi- 
ledgeof  receiving  instruction  in  the  Institution  exclusively 
to  white  pupils  till  after  the  death  of  the  testator,  it  is  not 
material,  since  other  statutes,  which  must  be  construed 
along  with  those  relating  specifically  to  the  education  of 
mutes  at  that  time,  made  it  illegal  to  open  schools  for  colored 
pupils.  We  are  not  at  liberty  to  impute  to  the  testator  an 
unlawful,  purpose,  and  hold  that  the  courts  must  carry  out 
his  intent.  But  he  might  have  given  his  bounty,  intending 
that  its  application  should  be  left  dependent  upon  future 
changes  in  the  law,  like  the  Ic^an,  which  proved  a  donation 
by  the  federal  Government  to  the  State  for  the  benefit  of 
the  common  schools. 


E.  W.  FAUCETTE  v.  LUDDEN  &  BATES. 

Pleading — Failure  to  Reply  to  Counter-Claim —  Waiver  of 
Judgment  on  Counter- Claim  —  Breach  of  Contract — 
Dam^ages, 

1.  Plaintiff,  in  an  action  in  which  defeiidants  set  up  a  counter- 

clainif  failed  to  reply  thereto  and  defendants  prayed  judg- 
ment absolute,  but  did  not  except  to  the  refusal  of  judgment 
or  to  the  order  of  reference  then  made;  Heldy  that  the  defend- 
ants, by  such  failure  to  except,  waived  the  right  to  judgment 
on  their  counter-claim  for  want  of  a  reply. 

2.  Where,  in  an  action  by  the  consignee  of  goods  for  commispions 

on  sales,  the  defendants  set  up  a  counter-claim  nlleging  that 
they  are  endamaged  in  a  certain  sum  by  plaintiff^s  violation 
of  an  agreement  not  to  sell  any  goods  except  those  of  the 
defendants,  the  proper  judgment,  in  case  of  a  failure  of  plain- 
tiff to  reply  to  such  counter-claim,  is  by  default  and  enquiry 
and  not  a  judgment  absolute  for  the  sum  demanded  in  the 
counter-claim. 
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8.  Where,  in  an  action  by  a  consignee  to  recover  commissions  on 
saleF,  the  defendants  alleged  by  way  of  counter-claim  that 
plaintiff  had  violated  his  agi  eement  not  to  sell  any  goods 
except  those  of  the  defendants  and  to  diligently  push 
the  sale  of  the  latter,  an«l  it  appeared  that  plaintiff  had  sold 
some  goods  other  than  those  of  defendants  to  three  parties 
to  whom  he  could  not  have  sold  defendants^  goods  and  there 
was  no  proof  that  he  had  neglected  defendants^  business; 
Heldy  that,  no  damage  having  been  proven,  defendants  could 
not  recover  foi  the  hreach  of  contract. 

Civil  action,  heard  before  Greene^  «/.,  at  March  Term, 
1895,  of  Durham  Superior  Court,  od  exceptions  to  report 
of  a  referee.  The  facts  sufliciently  appear  in  the  opinion 
of  Associate  Justice  Montgomery.  From  a  judgment  for 
the  plaintiff  defendants  appealed. 

Messrs,  Boone^  Merritt  cfe  Bryant^  for  plaintiff. 
Messrs,  Shepherd^  Manning  c&  Foushee  and  Perrin  Bus- 
beej  for  defendants  (appellants). 

Montgomery,  J.:  The  contract  between  the  plaintiff's 
assignor  and  the  defendants  obligated  him  to  sell  musical 
instruments  for  them  and  not  to  sell  any  pianos  or  organs 
except  those  of  the  defendants,  and  to  receive  his  remuner- 
ation in  commissions  on  the  sales.  The  goods  were  con- 
signed to  the  plaintiff's  assignor  in  Durham  and  kept  by  him 
in  his  own  sales-rooms.  After  the  contract  was  terminated, 
the  plaintiff's  assignor  claimed  that  the  defendants  owed 
him,  nnder  its  terms,  a  specified  amount  ascommis  ions  on 
sales  made  by  him,  and  sold  and  assigned  in  writing  to  the 
plaintiff.  The  defendants  having  refused  to  pay  the 
amount,  the  plaintiff  brought  this  action  to  recover  it. 
The  defendants  deny  the  material  allegations  of  the  com- 
plaint, and  set  up  a  further  defence  in  the  nature  of  a  coun- 
ter-claim in  which  they  aver  that  the  plaintiff's  assignor 
violated  his  contract  with  them  in  that  he  sold,  during  the ' 
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continuance  of  the  contract,  pianos  and  organs  other  than 
those  of  the  defendants  and  received  commissions  on  such 
sales  ;  and  thej  aver  their  damages  to  be  $500,  and  demand 
an  absolute  judgment  for  that  amount  against  the  plaintiff. 
At  the  trial  term  an  order  of  reference  was  made  to  W.  A. 
Guthrie,  referee,  "to  take  and  state  the  account  between 
the  plaintiff  and  defendants  upon  the  plaintiff's  claim  and 
the  defendant's  counter-claim  and  set  off,  and  to  report  the 
evidence  and  his  findings  of  fact  and  conclusions  of  law." 
The  defendants  filed  no  exception?  to  the  order  of  reference 
and  went  into  the  investigation  of  the  plaintiff's  account 
and  of  the  matters  in  which  they  alleged  damages  under 
their  counter-claim.  A  report  was  made  by  the  referee 
in  which  he  found  that  the  defendants  were  indebted  to  the 
plaintiff  in  the  sum  of  $348.09  with  interest  as  stated  in 
his  report.  Exceptions  were  taken  and  filed  to  nearly  all 
of  the  findings  of  fact  and  conclusions  of  law. 

There  was  sufficient  evidence  to  support  all  of  the  find- 
ings of  fact  and  they  will  not  be  disturbed.  Two  of  the 
referee's  conclusions  of  law  which  were  excepted  to  by  the 
defendants  bring  up- all  that  is  necessary  for  a  proper  deter- 
mination of  the  whole  matter.  The  first  one  was  the 
referee's  refusal  to  give  the  defendants  judgment  absolute 
for  the  $500  damages  which  they  claimed  in  their  counter- 
claim and  insisted  they  were  entitled  to  because  of  the 
plaintiff's  failure  to  reply  thereto.  The  motion  for  this 
judgment  was  made  by  the  defendants  at  the  close  of  the 
testimony.  The  ruling  of  the  referee  is  sustained.  The 
defendants  filed  no  exception  to  the  ruling:  of  his  Honor 
when  judgment  absolute  was  demanded  before  him  and 
refused  on  the  counter-claim.  Neither,  as  we  have  said 
before,  did  they  make  exception  to  the  order  of  reference. 
If  it  be  conceded  (which  it  is  not  necessary  to  do)  that  the 
counter-claim  was  drawn  with  sufficient  certainty  and  that 
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it  was  a  proper  plea  against  the  plaintiff,  the  right  to  a 
judgment  upon  it  was  waived  and  abandoned  by  the  sub- 
sequent conduct  of  the  defendants.  The  matters  between 
the  parties  were  investigated  by  the  referee  upon  the  con- 
struction of  the  order  that  the  reference  was  to  ascertain 
the  true  relation  between  the  parties,  i.  e.  how  stood  the 
account,  as  to  commissions  between  plaintiff's  assignor  and 
the  defendants,  and  what  actual  damages  the  (^fendants 
had  sustained  by  reason  of  the  matters  set  out  in  the  coun- 
ter-claim. The  defendants  went  into  the  investigation^ 
without  exception  to  the  order,  and  conducted  it  on  their 
part  with  that  view.  In  that  aspect  it  is  too  late  after  all 
the  testimony  was  in  for  them  to  renew  this  motion  for 
judgment  absolute.  Moreover,  the  defendant's  counter- 
claim is  a  cross-action  against  the  plaintiff  and  its  state- 
ment of  the  cause  of  action  and  the  relief  demanded  is 
governed  by  the  same  rules  which  apply  to  the  complaint. 
If  a  complaint  should  allege  a  breach  of  contract  without 
settinj^  out  that  the  contract  provides  for  the  payment 
absolutely  or  upon  a  contingency  of  a  sum  or  sums  of 
money  fixed  by  tl»e  terms  of  the  contract  or  capable  of 
being  ascertained  therefrom  by  computation,  and  no  answer 
is  filed,  the  proper  judgment  is  one  by  default  and  enquiry. 
Code^  Sec.  385.  Surely,  the  defendants  in  this  case,  whose 
counter-claim  is  as  general  as  one  could  be  and  which  doefr 
uot  even  furnish  the  means  of  ascertaining  damages  for  a 
breach  of  any  of  its  provisions,  are  in  no  better  condition 
than  the  plaintiff  in 'the  case  last  mentioned.  Even  where 
the  action  is  in  the  nature  of  assumpsit  for  goods  sold  and 
delivered  and  there  has  been  no  express  and  specific  prom- 
ise to  pay  an  agreed  price  for  them,  the  judgment  must 
be  one  of  default  and  enquiry,  no  answer  being  in.  93  N. 
C,  388. 
The  second  conclusion  of  law  which  we   find  it  neces- 
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sary  to    consider    is    that  the  referee  refused    to    allow, 
as  a  set  off  to  the  amount  which  he  found  due  to  the  plain- 
tiff,   the    amount  of  the  profits  made  by  the  plaintiff's 
assignor  in  the  sales  made  by  him  of  other  iustruments 
than  the  defendants',  as  the  damages  which  they  had  sus- 
tained by  reason  of  the  breach  of  contract  complained  of. 
It  was  incumbent  on  the  defendants  to  show  they  had 
been  damaged  and  to  what  eytent  and  in  what  particulars. 
The  contract  itself  contains  no  method    of   ascertaining 
damages  for  breach  of  its  provisions.     The  damages  which 
the  defendants  aver  they  have  suffered    proceed    from  a 
violation  of  t)ie  restriction  contained  in  the  first  article  of 
the  contract  which  is   in   these  words :  "Consignee  shall 
diligently  push  the   sale   of  the   said  instruments  by  all 
proper  means  and  will  not  sell,  deal  in,  or  be  concerned  in 
the  sale  of  any  piano  or  organ  except  those  of  said  con- 
signor."    This  must  not  be  considered  as  a  restriction  on 
trade.     The  purpose  of  the  defendants  must  be  construed 
to  be  not  that  they  intended  or  desired  to  suppress  compe- 
tition   and    to    break    down  and  destroy  the  interests  of 
others  in  their  line  of  business,  but  to  require  of  the  plain- 
tiff's assignor  a  diligent  attention  to  his  business  in  selling 
their  goods  and  the  honest  and  faithful  endeavor  to  sell 
their  wares  whenever  it  could  be  done.      There  are  many 
general  rules  for  estimating   damages  for  breach  of  con- 
tract, but  after  all  the  circumstances  and  conditions  sur- 
rounding each  particular  case   make  it  difficult  often  to 
apply  them,  or  any  of  them.     One  of  the  general  rules  laid 
down  is  that  "the  amount  should  be  what  would  have  been 
received  if  the  defendant  had  kept  his  contract."    Now,  in 
applying  this  rule  to  the  case  before  us,  what  would  the 
defendants  have  been  entitled  to  under  their  contract  more 
than    they   had    received    on    account    of    the    plaintiff's 
aasignor   having  sold  three  instruments  other  than  their 
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own,  on  which  he  made  a  profit  of  $220  ?  .  To  answer  this, 
the  facts  must  be  inquired  into.  It  appears  that  no  com- 
plaint during  the  existence  of  the  contract  was  ever  made 
by  the  defendants  against  the  plaintiff's  assignor  for 
neglect  or  bad  faith  in  the  conduct  of  the  business.  Mur- 
ray, the  plaintiff's  assignor,  testified  that  he  could  not  have 
sold  the  instruments  of  defendants  to  the  parties  to  whom 
he  sold  instruments  of  other  dealers  ;  and  the  testimony  of 
the  plaintiff  is  substantially  to  the  same  effect.  There  was 
no  other  testimony  on  this  point.  The  defendants  intro- 
duced a  letter  to  them  from  the  plaintiff's  assignor  in  which 
the  writer  states  that  although  he  had  sold  a  few  instru- 
raents  of  other  make  than  the  defendants,  yet  "your  busi- 
ness did  not  suffer,  for  it  was  pushed  even  giore  than  I  had 
done  previously ;  and,  as  an  evidence  that  we  were  pushing 
your  goods,  every  piuno  you  had  here  was  out  on  trial 
when  Mr.  Wiley  reached  here  (when  the  contract  was  ter- 
minated), and  we  had  organs  out  all  'round  trying  to  sell 
them."  From  this  testimony  and  the  construction  which 
we  have  put  upon  the  contract  we  are  of  the  opinion 
that  the  defendants,  while  the  contract  was  violated  in  the 
letter,  are  not  entitled  to  damages  because  none  were 
proved. 

There  was  no  error  in  the  findings  of  the  referee  and 
none  in  the  judgment  of  the  court  pronounced  upon  them, 
and  the  same  is  Aifirmed. 
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W.  F.  PATTON,  SURVIVING  PARTNER  OF  W.  F.  PATTON, 

SONS  &  CO.  V.  J.  S.  CARR. 

Partnership — Surviving  Partner — Receiver — A  ction  by 
Surviving  Partner  Against  Surety  of  Deceased  Part- 
ner— Negotiable  Instruments — Accommodation  Indorser. 

1.  A  note  executed  by  a  member  of  a  partnership  to  a  third  party 

who,  as  surety  and  for  the  accommodation  of  the  maker, 
endorses  it  and  receives  no  benefit  from  it,  cannot  be  the  sub- 
ject of  an  cMstion  at  law  against  the  endorser  by  the  firm,  nor, 
in  case  of  the  death  of  the  maker  of  the  note,  can  the  survi- 
ving partner  maintain  an  action  on  the  note  against  the 
.   accommodation  endorser  unless  the  firm  be  insolvent. 

2.  Where  the  surviving  partner  of  a  firm  is  appointed  receiver  of 

the  firm,  he  cannot  maintain  an  action  against  one  who,  as 
surety  and  tor  the  accommodation  of  the  deceased  partner, 
endorsed  the  latter^s  note  which  was  discounted  by  the  firm, 
if  it  appear  that  the  assets  of  the  partnership  are  sufficient 
to  pay  its  debts  and  leave  a  surplus  against  the  deceased 
partuer^s  share  of  which  the  note  can  be  charged. 

8.  The  surety  of  a  deceased  partner  on  a  debt  due  to  the  partner- 
ship has  the  right  to  compel  the  application  of  such  deceased 
partner^s  share  of  the  assets  in  the  hands  of  the  surviving 
partner  to  the  payment  of  the  debt  in  exoneration  of  such 
surety's  liability. 

Civil  action  by  W.  F.  Fatten,  ^b  surviving  partner  and 
Receiver  of  the  firm  of  W.  F.  Patton,  Sods  &  Co.,  of  Dan- 
ville, Ya.,  against  the  defendant  on  a  note  endorsed  by 
him  for  the  accommodation  of  C.  H.  Conrad  a  diceased 
partner  of  said  firm,  tried  before  Greene^ «/.,  at  March  Term, 
1895,  of  DURHAM  SuperiorCoiirt,  a  jury  trial  being  waived. 
Upon  the  facts  agreed,  the  material  parts  of  which  appear 
in  the  opinion  of  Furchks,  J.,  his  Honor  gave  judgment  for 
the  plaintiff  for  $5,000  and  defendant  appealed. 

Fuller^   Winston  cfe  Fuller  for  plaintiff*. 
Messrs.  W.  A.  Guthrie  and  Shepherd ^  Manning  cfe  Fou- 
sheCj  for  defendant  (appellant). 
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FuRCHES,  J.:  Counsel,  in  their  well  considered  argu- 
ments, presented  this  case  in  several  aspects;  but  we  are 
of  the  opinion  that  a  correct  solution  of  the  whole  contro- 
versy depends  on  a  few  well  defined  principles  of  commer- 
cial law  and  of  equity. 

C.  H.  Conrad  and  the  plaintiff,  Putton,  were  partners, 
doing  a  banking  business  in  Danville,  Va.,  and  Conrad,  on 
the  17th  of  March,  1893,  execttted  a  note  payable  to  the 
defendant  Carr  for  $5,000,  due  four  months  after  date, 
which  Carr,  at  the  request  and  for  the  accommodation  of 
Conrad,  endorsed.  Soon  thereafter  Conrad  presented  this 
note  at  the  banking  house  of  plaintiff  and  Conrad  and  it 
was  there  discounted.  Before  the  maturity  of  this  note 
Conrad  died  intestate,  leaving  the  plaintiff  the  only  sur- 
viving partner  of  this  partnership  concern.  Not  long 
after  the  death  of  C.  H.  Conrad  and  before  the  commence- 
ment of  this  action,  one  C.  L.  Holland  was  duly  appointed 
and  qualified  as  the  administrator  of  said  Conrad,  and  the 
plaintiff  Patton,  ks  said  surviving  partner,  commenced  a 
suit  in  equity,  in.  the  City  of  Danville,  Va.,  for  a  final 
account  and  settlement  of  said  concern,  for  injunctive 
relief  and  for  a  receiver,  in  which  the  plaintiff  was 
appointed,  and  commenced  this  action  as  surviving  part- 
ner and  receiver,  against  the  defendant  Carr,  as  the 
endorser  of  said  note. 

Defendant  answering,  admits  that  he  endorsed  the  note; 
that  he  did  so  at  the  request  of  Conrad  and  purely  as  a 
matter  of  accommodation  to  Conrad ;  that  Conrad  got  the 
entire  benefit  of  the  proceeds  of  said  note,  and  that  he, 
Carr,  was  never  benefitted  one  cent  thereby  ;  that  in  no 
event  can  he  be  considered  more  than  the  surety  of  Conrad. 
That  the  said  partnership  concern  of  plaintiff  and  said 
Conrad  was,  and  is  now  entirely  solvent ;  that  after  pay- 
ing all  its  debts  and  liabilities,  there  will  be  a  surplus  left 
117—12 
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in  the  hands  of  plain tiif  to  be  paid  over  by  him  "to   Chas. 
L.  Holland,  as  administrator  of  Chas.  H.  Conrad,  deceased." 

In  addition  to  the  above  allegations  contained  in 
defendant's  answer,  he  makes  the  bill  of  complaint  of 
plaintiff  in  the  conrt  of  Virginia,  in  which  plaintiff  was 
appointed  receiver  and  his  reports  to  the  court  therein, 
exhibits  and  a  part  of  his  answer,  from  which  it  appears 
that  said  Conrad  at  the  time  of  his  death  had  $13,000  on 
deposit  in  said  banking  house  to  his  credit;  that  since  his 
death  $20,000  life  insurance  has  been  collected  and  is  now 
on  deposit  in  said  banking  house,  which  Conrad's  adminis- 
trator is  claiming.  But  plaintiff  is  claiming  that  one  half 
of  this  should  inure  to  the  benefit  of  the  firm,  and  that  in 
plaintiff's  report  as  receiver  to  the  Court  of  Danville,  Va., 
it  is  shown  that  the  assets  of  this  partnership  amounted  to 
$:U)0,289.12.  That  to  all  these  allegations  of  fact  con- 
tained in  defendant's  answer  the  plaintiff  makes  no  reply 
or  denial.  Plaintiff  and  defendant,  in  addition  to  what  has 
been  stated,  agree  upon  a  state  of  facts  and  among  them 
are  the  following : 

"The  partnership  of  W.  F.  Patton,  Sons  &  Co.  (and  this 
is  the  partnership  of  plaintiff  and  C.  H.  Conrad)  is  solvent 
and  the  receivership  aforesaid  has  not  been  w^ound  up. 
There  will  be  a  surplus  in  the  settlement  of  the  receiver- 
ship affairs  of  W.  F.  Patton,  Sons  &  Co.,  to  be  divided 
between  the  plaintiff  W.  F.  Patton  and  the  estate  of  C.  H. 
Conrad,  deceased.  Said  C.  H.  Conrad  had  $13,000,  bal- 
ance deposited  to  his  credit  in  the  bank  of  W.  F.  Patton, 
Sons  &  Co.  at  the  time  of  his  death.  His  estate  was  then 
and  still  is  splvent."  That  defendant  endorsed  the  note 
sued  on  for  the  accommodation  of  C.  H.  Conrad,  and  Conrad 
had  it  discounted  at  the  banking  house  of  W.  F.  Patton, 
Sons  &  Co.,  of  which  Conrad  was  a  partner,  and  that  Con- 
rad got  the  benefit  of  the  proceeds  of  "the  note  and  Carr  got 
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nothing  from  the  transaction,  seems  not  to  be  disputed  as 
facts. 

This  in  no  view  of  the  case  could  make  Carr  anything 
more  than  the  surety  of  Conrad.  And  all  these  facts,  being 
known  to  Conrad,  the  partner  of  plaintiff,  in  law  were  all 
known  to  plaintiff,  1  Bates  on  Partnership,  par.  389. 
This  presents  a  case  in  which  Conrad  was  both  payer  and 
payee,  and  so  far  as  Conrad  was  concerned  never  constituted 
what  is  known  as  a  legal  cause  of  action,  Clement  v.  Foster^  3 
Ired.  Eq.,  213.  It  could  only  be  adjusted  by  the  partners 
themselves,  or  in  equity,  upon  a  dissolution  and  settlement 
of  the  concern.  Clement  v.  FosteVy  supra.  Neither  would 
it  have  been  the  subject  of  an  action  at  law  against  the 
defendant  by  the  iirm,  if  Conrad  were  still  living,  as  the 
note — the  cause  of  action — would  neccessarily  disclose  the 
equity  of  the  case.  The  death  of  Conrad,  leaving  the  plain- 
tiff survivor,  does  not  change  the  law  of  the  case  and  does 
not  authorize  the  plaintiff  to  bring  an  action  which  he  and 
his  CO— partner  would  not  have  had  a  right  to  bring  if  he 
were  living. 

We  think  the  plaintiff's  cause  of  action  (the  note  sued  on) 
necessarily  discloses  the  equitable  jurisdiction  of  the  case  ; 
but  if  it  does  not,  it  is  certainly  rait-ed  by  the  defendant's 
answer  and  must  be  determined  upon  equitable  principles.  It 
therefore  being  known  to  plaintiff  that  this  is  in  fact  the  debt 
of  his  partner  C.  H.  Conrad,  and  that  defendant  at  most 
is  not  more  than  Conrad's  suretv,  he  cannot  maintain  this 
action  against  this  defendant,  either  as  surviving  partner 
or  as  receiver,  without  alleging  and  showing  his  equities. 
1  Bates,  supra^  par.  750.  If  he  claims  to  sue  as  receiver, 
he  should  allege  that  Conrad  the  principal  debtor's  estate 
is  insolven  ,  and  it  is  necessary  to  resort  to  defendant, 
Conrad's  surety,  for  the  benefit  of  creditors,  as  creditors 
have  no  interest  in   making  the  defendant  pay  Conrad's 
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debt,  if  the  firm  is  solvent,  which  of  course  includes  Conrad's 
individual  estate. 

Nor  is  the  plaintiff,  as  survivor,  interested  in  making 
the  defendant  pay  Conrad's  debt,  if  he  has  funds  of  Con- 
rad's in  his  hands  and  partnership  assets  sufficient  and 
more  than  sufficient  to  pay  the  firm  indebtedness,  and  to 
pay  him  his  part  of  the  partnership  profits.  Indeed,  it  would 
be  unjust  and  inequitable  to  do  so,  if  he  could. 

But  it  is  no  further  contended  but  that  Conrad  is  the 
principal  and  defendant  is  the  surety;  that  the  note  was 
discounted  by  this  partnership,  and  by  the  death  of  Con- 
rad it  has  fallen  into  the  hands  of  plaintiff  as  surviving 
partner.  Still,  if  Conrad  has  paid  it,  the  defendant  should 
not  be  required  to  pay  it  also.  But  if  Conrad  has  not 
actually  paid  it  in  the  strict  legal  sense  of  payment,  but  has 
abundant  means  in  plaintiff's  hands  to  pay  it,  and  plaintiff 
as  surviving  partner  is  fully  authorized,  and  it  is  his  duty 
in  settling  the  concern,  to  make  the  application,  should  he 
be  all  owe*  1  to  go  on  and  collect  it  out  ol  the  defendant? 
A  purety  has  a  right  to  compel  an  application  in  such  cases 
in  exoneration  of  the  debt  of  his  principal.  Nelson  v, 
Williams^  2  Dev.  &  Bat.  Eq.,  118;  Pomeroy  Eq.  Jur.,  Sec. 
1417,  and  note;  Fealtey  v.  McDonald^  8  Norris,  128;  Early 
V.  Rice^  Ihid^  297. 

We  must  understand  when  the  plaintiff  says  there 
will  be  a  sufficient  amount  of  the  partnership  assets  to  sat- 
isfy all  of  the  liabilities  of  the  partnership  and  a  surplus 
over  to  be  divided  between  him  and  Holland,  the  personal 
representative,  that  this  claim  is  included;  because  he 
knows  that  Conrad  owes  it  to  the  firm,  and  he  would  have 
no  right  to  distribute  and  pay  over  assets  to  Holland  as 
the  administrator  of  Conrad,  when  Conrad  was  still  owing 
the  firm. 

It  will  not  be  understood  from  what  we  have  said  in 
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discussing  the  facts  of  this  case  that  a  survivor  may  not 
ordinarily  sue  an  endorser,  where  there  is  no  connection  of 
the  principal  in  the  note  with  the  partnership.  There  is 
error.  Error. 


'     ROBERT  JORDAN  v.  Gh.  C.  FARTHING. 

Action  of  Debt — Evidence — Issues — Practice —  Weight  of 
Evidence — Estoppel — Res  Judicata. 

1.  In  an  action  for  debt  alleged  to  be  dae  to  plaintiff  by  defend- 

ant growlDg  out  of  a  long  course  of  dealing,  during  which 
the  plaintilT  had  made  a  mortgage  to  defendant,  endorse- 
ments of  payments  on  the  mortgage  by  the  defendant  are 
admissible  in  evidence. 

2.  The  objection  that  a  verdict  is  against  the  weight  of  evidence 

can  only  be  urged  in  the  court  below  as  a  ground  for  new 
trial,  it  being  a  matter  within  the  discretion  of  the  Trial 
Judge,  the  exercise  of  which  is  not  subject  to  review  on 
appeal. 

8.  An  issue  as  to  whether  defendant  is  indebted  to  plaintiff  and,  if 
so,  in  what  amount,  is  a  question  of  fact  and  not  of  law. 

4.  Unless  a  party  is  p^rejudiced  thereby,  the  submission  of  one  issue 

covering  several  material  issues  tendered,  instead  of  submit- 
ting them  separately,  is  not  error. 

5.  Where,  in  an  action  to  recover  a  debt  alleged  to  be  due  to  the 

plaintiff  from  defendant,  growing  out  of  long  mutual  deal- 
ings, during  which  a  mortgage  had  been  executed  by  plain- 
tiff to  defendant  but  which  plaintiff  alleged  had  been 
obtained  by  fraud  and  misrepresentation  of  defendant,  and 
an  accounting  is  sought,  but  not  a  decree  setting  aside  the 
mortgage,  for  fraud,  the  material  issue  is  not  the  fraud,  but 
the  debt  and  its  amount. 

6.  The  fact  that  the  Trial  Judge,  after  intimating  that  he  would 

submit  certain  issues  tendered  by  the  defendant,  upon  the 
close  of  the  evidence  and  after  the  time  for  submitting 
iastructions  had  passed,  submitted  only  one  issue,  cannot  be 
assigned  as  a  ground  of  error  unless  the  defendant  can  show 
that  he  was  prejudiced  thereby  and  prevented  from  present- 
ing some  view  of  the  cafe  which  the  other  Issues  would  have 
enabled  him  to  do. 
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7.  An  instruction  assuming  admissions  by  the  evidence,  which  are 

not  warranted  by  it,  is  properly  refused. 

8.  To  create  an  estoppel  by  a  former  trial  and  judgment  it  must 

appear  that  the  claim  or  demand  in  litigation  has  been 
tried  and  determined  in  the  former  action  and  the  identity, 
in  effect,  of  the  two  actions  must  appear;  therefore, 

9.  Where  judgment  for  the  plaintiff  in  an  action  by  the  purchaser 

h  t  a  foreclosure  sale  under  a  mortgage,  to  which  the  mortgagee 
was  a  party  and  in  which  the  mortgagor  set  up  the  defence 
that  there  was  nothing  due  on  the  mortgage  at  the  time  of 
the  sale,  does  not  bar  an  action  by  the  mortgagor  against  the 
mortgagee  for  a  debt  which  he  alleges  an  accounting  will 
show  is  due  to  him  from  the  mortgagee. 

Civil  actton,  heard  at  March  Term,  1895,  of  Durham 
Superior  Court,  -  before  Greene^  «/.,  and  a  jury.  From  a 
judgment  for  the  plaintiff  the  defendant  appealed.  The 
facts  are  sufficiently  stated  in  the  opinion  of  Associate 
Justice  FuECHEs. 

Messrs.  Shepherds  Manning  it  Foushee^  for  plaintiff. 
Messrs.   Fuller  ^Winston  &  Fuller^  for  defendant  (appel- 
lant). 

FuRCHES,  J.  :  This  is  an  action  to  recover  money,  in 
which  plaintiff  alleges  that  defendant  is  indebted  to  him, 
on  various  accounts,  $210.54.  He  also  alleges  that  he  and 
defendant  have  had  many  dealings,  running  over  a  space 
of  time  for  more  than  ten  years;  that  defendant  was  a 
merchant  in  the  town  of  Durham  and  he  was  in  the  habit 
of  trading  with  him,  and  they  had  various  other  dealings; 
that  plaintiff  in  different  ways  paid  the  defendant  various 
amounts  on  account  of  their  dealings,  in  money  and  other- 
wise ;  and  during  this  time  he  executed  his  note  to  defendant 
and  secured  the  same  by  a  mortgage  of  himself  and  wife  on 
his  land;  that  under  this  mortgage  the  defendant  sold  the 
land  and  one  Whitaker  became  the  purchaser  at  the  price 
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of  $265;  that  he  is  an  old  ignorant  colored  itian  ;  that 
neither  he  nor  his  wife  ean  read  ;  that  he  kept  no  account 
of  his  and  defendant's  dealings,  indeed  he  could  not  do  so 
for  want  of  education  and  understanding;  that  he  had 
full  confidence  in  defendant  and  left  it  all  to  him.  But  he 
is  now  satisfied  and  so  alleges  that  defendant  imposed  on 
him  by  falsely  alleging  that  plaintift'  owed  him,  when 
he  did  not,  or  that  plaintiif  owed  him  much  larger 
amounts  than  were  in  fact  due ;  and  that  bv  these  false  and 
fraudulent  representations  he  was  induced  to  execute  the 
note  and  mortgage  above  mentioned,  and  asks  that  he  may 
have  a  full  and  fair  account  and  settlement  with  the  defend- 
ant, including  the  amount  the  defendant  received  from 
Whitaker  for  the  land  under  the  mortgage  sale,  and  that 
he  have  judgment  for  the  amount  found  to  be  due. 

Defendant  answers  and  denies  the  alleged  indebtedness 
and  says  he  owes  plaintiif  nothing.  He  denies  the  allega- 
tion of  fraud  and  riiisrepresentation  and  says  plaintiff*  owes 
him  the  various  amounts  he  claims,  but  admits  that  plain- 
tiff is  an  old  colored  man  and  cannot  read,  and  that  he 
kept  their  accounts.  And  defendant  further  specially 
pleads  as  an  estoppel  the  record,  proceedings  and  judg- 
ment had  in  a  certain  action  of  W.  B.  Whitaker  against 
the  plaintiff  Jordan  for  the  possession  of  the  land  sold 
under  the  mortgage,  in  which  defendant  Farthing  was 
made  a  party  plaintiff.  Upon  these  pleadings  the  case 
came  on  for  trial,  when  defendant  offered  the  following 
issues  : 

'*1.  Is  the  defendant  « stopped  to  prosecute  this  action 
and  concluded  by  the  judgment  of  this  Court  at  June  Term, 
1894,  in  a  case  then  tried,  in  which  W.  B.  Whitaker  and 
G.  C.  Farthing  were  plaintiffs,  and  the  plaintiff  above 
named  was  defendant  ? 

2.  Is  the  plaintiff  estopped   to  prosecute  this  action   by 
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the  execution  of  new  mortgages  and  notes,  and  by  renting 
of  the  said  Farthing  the  lands  mortgaged  as  set  out  in  the 
answer  ? 

3.  Did  the  defendant  on  February  6th,  1888,  fraudulently 
represent  to  the  plaintiff  that  he  was  indebted  to  him  in 
the  sum  of  $230.00  as  alleged  in  the  complaint,  and  did 
said  Farthing  induce  and  procure  said  Jordan  to  execute 
the  bond  and  mortgage  for  same,  and  were  said  represen- 
tations made  with  the  purpose  to  defraud  the  plaintiff? 

4.  Is  defendant  indebied  to  plaintiff,  and,  if  so,  in  what 
sum  ?" 

It  was  agreed  that  the  court  should  settle  the  issues, 
and  the  court  at  one  time  intimated  that  it  would  submit  all 
four  of  the  issues  tendered  by  the  defendant. 

The  evidence  in  the  case  was  closed  late  in  the  afternoon 
and  the  court  took  a  recess  until  next  morning,  and  when 
the  court  opened  next  morning  it  announced,  that  after 
considering  the  matter  more  fully,  it  would  only  submit  the 
fourth  issue,  which  is  as  follows:  "Is  defendant  indebted 
to  plaintiff,  and,  if  so,  in  what  sum?"  To  this  issue  the 
jury  found  that  defendant  was  indebted  to  plaintiff  in  the 
sum  of  $176.34.  Defendant  moved  for  a  new  trial  and 
assigned  the  following  grounds  therefor  : 

1.  That  the  verdict  was  contrary  to  the  weight  of  the 
evidence. 

2.  That  the  issue  submitted  was  one  of  law  and  not  of 
fact. 

3.  That  the  rule  is  that  all  material  issues  shall  be  sub- 
mitted se])arately. 

4.  That  in  this  case  the  material  issue  was  the  question 
of  fraud,  and  the  same  was  not  submitted  to  the  jury  by  a 
separate  issue. 

5.  That  the  defendant  was  prejudiced  by  his  Honor's 
changing  the  issues  after  the  evidence  was  all  in   and  the 
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prayers  for  instruction  had  been  handed  up,  based  upon 
the  issues  which  his  Honor  had  intimated  that  he  would 
submit,  and  at  a  time  when  the  defendant  was  given  no 
opportunity  to  change  his  prayers  for  instruction  so  as  to 
fit  the  issue  submitted. 

6.  For  errors  in  law  in  declining  to  give  the  instructions 
prayed  for  by  the  defendant,  1  to  10  inclusive. 

Motion  overruled,  and  exception  by  defendant. 

The  defendant  assigned  the  following  errors  : 

1.  Admitting  improper  evidence  in  the  progress  of  the 
trial,  heretofere  pointed  out  and  excepted  to. 

2.  For  failing  to  give  the  prayers  for  instruction  prayed 
for  by  the  defendant,  numbered  1,  2,  3,  4,  5,  6,  7,  8,  9  and 
10. 

3.  For  submitting  one  it-sue  instead  of  the  four. 

4.  For  submitting  an  issue  of  law,  depending  upon  the 
question  of  fraud,  instead  of  submitting  one  issue  as  to  the 
fraud   as  well  as  to  the  indebtedness. 

5.  For  changing  the  issues,  to  the  prejudice  of  defendant, 
after  the  time  for  submitting  prayer  for  instructions  had 
passed,  to-wit :  on  the  morning  after  the  night  when  the 
evidence  was  closed. 

6.  For  changing  the  issues  after  the  evidence  was  all  in. 

7.  For  changing  the  issues  at  a  time  when  it  was  impos- 
sible for  the  defendant  to  submit  to  the  court  any  prayers 
for  instructions. 

We  see  only  one  exception  to  evidence,  and  that  was  as 
to  reading  the  receipts  endorsed  on  the  mortgage  after  it 
was  proved  they  were  in  defendant's  hand-writing,  except 
one,  and  that  was  in  the  hand-writingof  a  clerk  of  defend- 
ant, who,  defendant  admits,  was  authorized  to  make  col- 
lections on  this  mortgage  debt.  So,  this  exception  is 
overruled. 

Then,  as  to  the  grounds  of  error  assigned  for  a  new  trial. 
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And  the  first  is  that  the  verdict  was  against  the  weight 
of  evidence.  While  this  may  have  been  a  proper  ground 
to  urge  upon  the  court  below,  it  has  been  decided  so  often 
by  this  Court  that  it  is  a  matter  of  discretion  with  the 
court  below  and  is  not  the  subject  of  review  in  this  Court, 
we  do  not  feel  called  upon  to  cite  authority  for  overruling 
this  assignment. 

The  second  assignment  must  also  be  overruled.  An 
issue  as  to  whether  the  defendant  is  indebted  to  plaintiff, 
and  if  so  in  what  amount,  is  not  one  of  law  but  of  fact. 

AVhile  the  third  assignment  may  be  correct  as  a  "gen- 
eral rule,"  it  is  not  an  invariable  rule,  and  cannot  be  suf- 
ficient ground  for  a  new  trial  unless  the  Court  can  see 
that  defendant  has  been  damaged  thereby.  Denmark  v. 
Railroad^  107  N.  C,  185,  and  cases  cited.  This  assign- 
ment is  overruled. 

The  fourth  ground  assigned  for  a  new  trial  is  not  true 
in  fact.  ^  There  is  quite  a  distinction  between  this  case 
and  that  of  Denmark  v.  Railroad^  supra.  In  that  case 
the  gravamen  of  the  action  was  the  negligence  of  defend- 
ant, causing  the  injury  complained  of,  and  the  question 
of  damage  was  only  the  result.  In  this  case,  the  grava- 
men alleged  is  the  indebtedness  of  defendant  totheplain- 
tlflT;  and  the  fraud  and  misrepresentation  were  only  inci- 
dents alleged  in  aid  of  the  cause  of  action  for  the  purpose 
of  removing  a  presumption  of  a  settlement  of  the  claim 
sued  on.  There  is  no  demand  to  set  aside  the  note  or 
mortgage,  or  the  sale  made  under  the  mortgage ;  and  they 
are'  not  set  aside  as  contracts  and  conveyances,  but  only 
removed  out  of  the  way  of  a  settlement,  as  presumptions 
or  estoppels.  And  we  are  of  the  opinion  the  issue  sub- 
mitted was  a  proper  and  sufficient  one,  where  the  conten- 
tion, as  in  this  case,  was  debt  or  no  debt,  and,  if  debt, 
what  amount. 
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Neither  can  the  defendant's  fifth  ground  be  sustained. 

The  issue  submitted  by  the  Court  is  one  of  the  four 
tendered  by  defendant  and  upon  which  he  had  prepared 
his  special  prayers  for  instruction.  There  was  no  new 
issue  submitted  by  the  Court.  And,  unless  the  defendant 
can  show  that  the  issue  sul^niittcd  prevented  him  from 
presenting  some  view  of  the  case  which  the  other  issues 
would  have  enabled  him  to  do,  and  that  he  was  thereby 
damaged,  his  ground  of  exception  cannot  be  sustained. 
And  we  have  seen  that  the  action  is  not  one  of  fraud  as 
contended  by  defendant,  but  one  of  debt  in  which  the 
allegations  of  fraud  are  made  in  aid  of  the  main  relief. 
And,  while  we  do  not  think  it  would  have  been  error  in 
the  court  to  have  submitted  all  four  of  the  issues  ten- 
dered, we  do  not  think  it  was  error  not  to  do  so. 

The  defendant's  sixth  ground  of  error  must  be  over- 
ruled. The  fact  that  the  court  declined  to  submit  the 
first  three  issues  of  course  prevents  some  of  the  instruc- 
tions from  applying  to  some  of  the  i&sues,  by  number. 
But,  upon  an  examination  of  his  Honor's  charge,  we 
think  they  are  all  given  in  substance,  except  the  first ; 
and  this  we  do  not  think  should  have  been  given,  as  it 
assumes  admissions  by  the  plaintiflT  in  his  evidence  which 
are  not  sustained  by  the  evidence.  And  though  it  may 
be  true  in  part,  to  entitle  the  defendant  to  have  it  sub- 
mitted it  must  be  correct  in  the  whole.  Upon  a  careful 
examination  of  the  charge  to  the  jury,  we  can  see  where 
the  plaintiff  might  have  had  reason  to  complain  if  the 
jury  had  found  for  the  defendant.  But  we  can  see  no 
reason  why  the  defendant  should  be  dissatisfied  with  the 
charge.  It  certainly  put  the  defendant's  case  to  the  jury 
in  a  very  favorable  light  for  him. 

This  leaves  only  to  be  considered  the  question  of  estop- 
pel by  reason  of  the  record  and  judgment  in  case  of  Whit- 
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aker  v.  the  plaintiff  Jordan,  It  is  said  in  I'emple  v.  Wil- 
Uams,  9]  N.  C,  82,  that  to  estop  by  former  trial  and 
judgment  it  must  appear  "that  the  claim  or  demand  in 
litigation  has  been  tried  and  determined  in  the  former 
action,  and  the  identity  in  effect  of  the  present  and  former 
cause  of  action  must  appear."  Cromwell  v.  County  of 
Saek^  94  U.  S.,  357.  So,  trying  this  question  of  estoppel 
by  the  rule  laid  down  in  that  case,  we  see  the  case  of  Whit- 
aker  was  no  estoppel.  W  hi  taker's  chso  was  an  action  of 
ejectment  for  the  land  sold  under  the  mortgage  and  the 
defendant  Farthing  was  made  a  party  plaintiff  with  Whit- 
aker,  on  the  trial.  And  it  is  true  that  the  present  plain- 
tiff Jordan,  in  that  action,  alleged  that  there  was  nothing 
due  on  the  mortgage  at  the  time  of  sale,  when  Whitaker 
purchased.  The  issue  submitted  to  the  jury  in  that  case  was 
"was  the  plaintiff '(Whitaker)  the  owmer  of  the  land?"  and 
the  jury  found  that  he  was.  But  this  would  have  been  so, 
if  Jordan  had  only  owed  one  dollar  or  any  othei  small 
amount.  So,  it  is- out  of  the  question  to  contend  that  the 
accounts  of  Jordan  and  Farthing  were  tried  in  that  action. 
But  it  is  contended  by  defendant  that  we  have  cases 
which  go  further  than  that  of  Temple  v.  Williams^  supra^ 
and  he  cites  McElwee  v.  Blackwell^  101  N.  C,  192,  Tuttle  v. 
Harrell^  85  N.  C,  456  and  other  cases.  But  upon  exami- 
nation it  will  be  found  that  none  of  them  sustain  defend- 
ant's contention  as  to  the  Whitaker  judgment  being  an 
estoppel  in  this  case.  But,  suppose  we  were  to  carry  the 
doctrine  to  the  extent  contended  for  by  defendant — 
that  the  estoppel  not  only  applies  where  the  matter  has 
been  actually  passed  upon  and  adjudicated,  but  also  as  to 
all  matters  that  might  have  been  passed  upon  and  adjudi- 
cated— still  it  does  not  apply  in  this  case,  as  the  $265  of 
plaintiff's  claim  arose  from  the  sale  of  the  land  to  Whita- 
ker and  therefore  could  not,  in  the  very  nature  of  the  thing, 
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constitute  any  part  of  the  static  between  Jordan  and  Far- 
thing at  the  time  of  the  sale.  And  the  amount  which 
plaintiff  recovered,  $176.45,  being  about  $90  less  than  Far- 
thing got  for  the  land,  tends  to  show  that  Jordan  was 
indebted  to  Farthing  at  the  time  of  the  sale,  but  not  to 
the  amount  alleged  by  Farthing,  as  he  claimed  that,  includ- 
ing the  $265  he  received  for  the  land,  he  owed  defendant 
nothing. 

We  are  of  the  opinion  that  the  defendant  has  had  a  fair- 
trial,  and  the  judgment  is  aflBrmed. 

Affirmed. 


REBECCA  J.  GATES  v.  J.  G.  LATTASet  al. 

Action  J'ar  Damages — blasting  Hook — Warning  to  Pass- 
ers By — Negligence. 

When  a  servant  in  blasting  rock  failed  to  cover  the  blast  or 
take  other  usual  precautions  to  restrict  within  safe  limits 
the  flight  of  the  blasted  rocks,  and  gave  no  notice  sufficient 
in  time  for  a  person  walking  on  a  road  near  by  to  retreat 
from  danger,  it  was  negligence  in  such  servant  and  he  and 
his  employer  are  responsible  in  damages  for  injury  to  such 
person. 

Action  for  damages,  tried  before  Greene^  «/.,  and  a  jury 
at  March  Term,  1895  of  Durham  Superior  Court.  There 
was  a  verdict  for  the  plaintiff  and  from  the  judgment  thereon 
the  defendants  appealed.  The  facts  appear  in  the  opin- 
ion of  Chief  Justice  Faibcloth. 

Messrs.  W,  A.  Guthrie  and  Boone^  Merritt  &  Bryant,  for 
plaintiff. 

Messrs.  Shepherd,  Manning  cfe  Foushee,  for  defendants 
(appellants.) 
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Faircloth,  C.  J. :  The  defendant  Latta,  as  the  employee 
of  the  defendant  Geer,  was  engaged  in  blasting  rock  in  his 
mill  race  near  the  public  county  road,  where  it  crosses  the 
river  Eno,  and  the  plaintiflF  was  walking  along  said  road 
when  the  injurj  occurred,  about  dusk, about  100  or  150  yards 
from  the  dam.  When  the  blast  went  off  a  five  pound  piece 
of  rock  struck  the  plaintiff  and  broke  her  arm.  They  were 
each  engaged  in  a  lawful  business,  and  the  question  of  negli- 
'gence  depends  upon  the  manner  or  method  in  which  they 
exercised  their  rights.  The  burden  was  upon  the  plaintiff 
to  prove  to  the  satisfaction  of  the  jury  that  she  was  injured, 
and  that  she  was  injured  by  the  negligence  of  the  defendant. 
And,  if  contributory  negligence  is  relied  upon  as  a  defence  in 
the  answer,  the  burden  of  proving  it  to  the  satisfaction  of 
the  jury  is  upon  the  party  pleading  it.  Acts  1887,  Chapter 
33.     The  issues  submitted  were  : 

"1.  Was  the  plaintiff  injured  by  the  negligence  of  the 
defendants  or  either  of  them^     Ans.     Yes. 

"3.  Did  the  plaintiff  by  her  own  negligence  contribute 
to  her  injury?     Ans.     No. 

His  Honor  instructed  the  jury  that  if  the  defendant  set 
off  the  blast  when  it  was  dusky  dark  without  giving  any 
warning,  this  would  be  such  negligence  on  his  part  as 
would  make  the  defendants  liable.  There  was  conflicting 
evidence  as  to  whether  the  defendants  did  give  an  alarm, 
but,  from  the  verdict  on  the  first  issue  under  the  above 
instruction,  wo  are  to  take  it  that  no  (ganger-notice  was 
given,  and  that  was  assumed  as  a  fact  on  the  argument 
before  us.  Under  the  facts  and  circumstances  of  this  case 
we  think  it  was  the  duty  of  the  defendant  to  give  notice, 
and  that  his  failure  to  do  so  was  negligence.  Some- 
times the  blast  is  covered,  or  by  other  means  the  flight  of 
the  dangerous  parts  is  restricted  within  safe  limits,  and 
notice  is  not  necessary,  but  in  the  absence  of  such   precau- 
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tions  a  notice,  sufficient  in  time* for  those  near  by  to  make 
their  retreat  to  a  safe  place,  is  a  reasonable  requirement. 
It  was  so  held  in  Blackwell  v.  Railroad^  111  N.  C,  151,  a 
case  similar  to  the  present,  where  there  is  a  full  discussion 
of  the  subject  and  we  refer  to  it  without  repeating  it.  It 
was  conceded  on  the  argument  that  if  the  facts  and  cir- 
cumstances of  this  case  made  it  the  duty  of  the  defendant 
to  give  notice  of  the  blast,  then  he  was  liable,  and  having 
held  that  such  was  his  duty  we  need  not  further  examine 
the  instructions,  unless  we  could  find  some  manifest  error 
calculated  to  mislead  the  jury  in  a  material  manner, 
which  we  do  not.  The  duty  of  skiving  the  danger  notice 
in  similar  cases  has  been  held  in  other  States.  Wright  v. 
Coinpton^  53  Indiana,  337  ;  St,  Peter  v.  Nenison^  58  N.  Y., 

416 ;  51  Am.  Dec,  279,  n. 

No  Error — Affirmed. 


RALEIGH  AND  WESTERN  RAILWAY  COMPANY  v.  GLEN- 
DON  &  GULF  MINING  AND  MANUFACTURING  COMPANY. 

Practice — Injunction  — Damages^     Assessment    of — No7i' 

Stiit — Appea  I, 

1.  It  is  premature  to  have  the  damages  growing  out  of  the  issuing 

of  an  injunction  or  restraining  order  assessed  before  the  final 
determination  of  the  action. 

2.  Upon  the  trial  of  a  case  in  which  the  plaintiff  had  obtained  a 

restraining  order,  upon  an  intimation  of  the  Trial  Judge  that 
a  recovery  could  not  be  had,  the  plaintiff  appealed.  The 
judgment  was  affirmed  on  appeal;  Held^  that  it  was  proper 
to  assess  the  damages  resulting  from  the  issuing  of  the 
restraining  order  after  the  affirmance  and  certification  of  the 
judgment  and  not  at  the  term  at  which  the  appeal  was 
taken. 

Civil  action,  heard  before  Starbucks  «/!,  and   a  jury,  at 
Spring  Term,   1895,  of  Chatham  Superior  Court,   on   a 
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motion  to  assess  damages  Fesulting  to  the  defendant  from 
the  issuing  of  a  restraining  order.  The  plaintiff  resisted 
the  motion  upon  the  ground  stated  in  the  opinion  of 
Associate  Justice  Montgomery.  The  motion  was  granted 
and  the  damages  were  assessed  by  the  jury.  From  the 
judgment  thereon  plaintiff  appealed. 

Messrs.   WomacJc  <&  Hayes^  for  plaintiff. 
Messrs.  W.  A.  Guthrie  and  H.  A.  London^  for  defendant 
(appellant). 

Montgomery,  J.:  During  the  trial  of  the  case  in  the 
court  below  his  Honor  intimated  that  the  plaintiffs  were 
not  entitled  to  recover.  Whereupon  they  submitted  to  a 
non-suit  and  appealed  to  this  court,  where  the  judgment 
was  affirmed.  Upon  certification  having  been  made  of  the 
transcript  of  judgment  to  the  Superior  Court,  the  defend- 
ants moved  against  the  plaintiffs  and  their  sureties  to  the 
restraining  bond,  which  they  had  executed  and  filed  in  the 
cause,  to  have  their  (defendants')  damages  which  they 
alleged  they  had  sustained  by  reason  of  the  issuing  of  the 
restraining  order.  The  plaintiffs  objected  to  the  pro- 
ceeding and  to  the  issue  framed  for  that  purpose  on  the 
ground  that  such  damages  should  have  been  determined  at 
the  trial  of  the  cause  and  upon  the  rendition  of  the  judg- 
ment of  non-suit.  The  objection  was  overruled  and  the 
jury  assessed  the  damages.  It  was  contended  here  for  the 
plaintiffs  that  the  defendants  lost  their  right  to  rjecover 
damages  when  they  allowed  the  plaintiffs  to  take  the  non- 
suit without  objection  or  exception.  This  might  have  been 
so  if  the  plaintiffs  had  not  in  the  same  breath  accompanied 
their  non-suit  with  an  appeal  to  this  Court.  If  the  plain- 
tiffs had  taken  their  non-suit  of  their  own  motion  and  with- 
out appeal,  the  judgment   being  in   that  case  a  final   one. 
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the  plaintiffs  would  have  been  compelled  then  and  there 
to  lodge  a  motion  for  the  assessment  of  their  damages 
or  else  have  lost  their  remedy.  The  appeal,  when  perfected, 
only  suspended  the  judgment  of  the  lower  court  and  kept 
the  action  in  fieri  until  thefinal  judgment  on  appeal  should 
he  pronounced;  and  this  Court  has  decided  that,  in  actions 
in  which  injunction  or  restraining  orders  have  been  issued, 
it  is  premature  to  have  the  damages  growing  out  of  the 
issuing  of  the  injunction,  or  order  of  restraint,  assessed 
until  the  final  determination  of  the  action.  Crawford  v. 
Pearson^  116  N.  C,  718;  Thompson  v.  McNair^  64  N.  C, 
448.  These  decisions  rest  on  sound  principle.  Until  the 
action 'was  ended  by  a  final  judgment  and  the  suit  thereby 
disposed  of,  it  could  not  be  known  judicially  that  the 
restraining  order  was  wrongfully  issued,  and  if  the  defend- 
ants had  been  allowed  to  have  their  damages  assessed 
before  final  judgment,  and  afterwards  the  judgment  had 
been  for  the  plaintiffs,  they  (the  plaintiff's)  would  have  been 
entitled  to  recover  back  the  very  damages  that  the  defend- 
ants had  recovered  of  the  plaintiff's.  Such  proceedings,  if 
permitted,  would  render  the  court  records  not  only  incon- 
sistent, but  contradictory. 

No  Error. 


SALLIE  J.  COOK  et  al  v.  L.  F.  ROSS. 

Mechanics  Lien — Superintendent  of  Work. 

One  who,  under  a  contract,  aBsists  the  owner  of  a  factory  in  pur- 
chasing machinery  and  superintends  the  erection  of  the  ^ame 
and  the  putting  the  factory  in  working  order,  but  does  no 
manual  labor  himself,  is  not  entitled  to  a  lien,  mechanic's  or 
laborer's,  under  Section  1781  of  The  Code. 

Civil  action,  heard  on  exceptions  to   a   referee's   report 

before  Boykin^  «/.,  at  July  Special  Term,  1895,  of  Guilford 
117—13 
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Superior  Court.  His  Honor  sustained  the  exception  and 
plaintiff,  F.  L.  Emery,  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Montgomery. 

Messrs.  Z.  M,  Scott  and  H,  M.  Douglass^  for  plaintiff, 
F.  L.  Emery  (appellant). 

Messrs.  J.  T.  Morehead  and  J.  N.  Wilson^  for  defendant. 

Montgomery,  J.:  The  plaintiff  Emery  claimed  a  balance 
to  be  due  to  him  by  lien  for  work  and  labor  done  as  a 
mechanic.  The  matter  was  referred  to  T.  J.  Shaw  to  take 
the  evidence  and  find  the  facts  and  conclusions  of  law 
arising  therefrom,  who  proceeded  under  the  order  of  refer- 
ence and  made  his  report.  His  5th  finding  of  fact  is  as 
follows:  ''On  the  7th  of  September,  189 — ,  after  having 
inspected  the  property  and  machinery  said  Emery  and 
Koss  entered  into  the  following  contract,  to-wit :  Emery  in 
c»)n8ideration  of  $6  per  day,  traveling  expenses  and  board 
to  be  paid  by  Ross,  agreed  to  assist  Ross  in  purchasing  such 
new  machinery  as  would  be  needed  for  the  Hamburg  pro- 
perty, and  was  to  superintend  the  erection  and  starting  up 
of  the  same  and  the  making  of  such  repairs  to  the  mill  as 
might  be  necessary  to  put  it  in  good  condition  for  making 
yarns,  and  he  was  to  continue  in  the  employ  of  Ross  under 
said  contract  from  said  date  till  the  mill  was  put  in  run- 
ning  condition."  Upon  this  finding  of  fact  the  referee  con- 
cluded as  matter  of  law  "that  defendant  is  indebted  to 
plaintiff  Emery  in  the  sum  of  $600,  &c.,  balance  due  for 
work  and  labor  done  under  the  contract.  The  defendant 
and  also  some  new  parties  to  the  original  action  who  claimed 
an  interest  in  the  premises  excepted  to  this  conclusion  of 
law  made  by  the  referee,  and  say  that  it  should  be  amended 
by  striking  out  the  words  "for  work  and  labor  done."  His 
Honor  upon  the  hearing  sustained  the  exception  and  the 
plaintiffs  appealed. 


N.  C]  SEPTEMBER  TERM,  1895.  195 

Scott  v.  Ballard. 

The  only  construction  which  can  be  put  upon  the  plain 
language  of  the  finding  of  fact  ends  the  plaintiff's  conten- 
tion that  he  has  a  lien  under  the  statute,  as  a  mechanic, 
for  work  and  labor  done.  He  was  superintendent  of  the 
work  which  was  done.  He  was  in  no  sense  employed 
as  a  laborer  for  the  day  to  regularly  do  toilsome  and  man- 
ual labor.  His  business  under  the  agreement  was  not  to 
labor  with  his  hands  but  to  superintend  those  who  were 
subjected  to  his  authority.  .  Whitaker  v.  Smithy  81  N.  C, 
340.  There  was  no  error  in  the  ruling  of  his  Honor  in 
sustaining  the  exception,  and  that  puts  an  end  to  the  plain- 
tiff's claim  for  a  lien  under  the  statute.  It  is  unnecessary 
for  us  to  consider  the  other  exception. 

No  Error. 


J.  W.  SCOTT  &  Co..  et  al  v.  V.  BALLARD  et  al. 

Mortgage  Sale — Junior  Mortgagees — Injunction. 

The  asfitignees  for  benefit  of  creditors  of  a  mortgagee  will  not  be 
enjoined  from  selling  the  land  as  it  was  conveyed  in  the 
mortgage,  in  three  tracts,  at  the  instance  of  junior  mortgagees 
who  allege  no  equitable  groands  for  the  injunction  but  only 
that  the  land,  if  ftab-divided  and  sold  in  small  parcels,  would 
sell  for  a  better  price  than  if  sold  in  three  tracts,  andfurther 
that  under  an  agreement  with  the  defendants  (which  was 
without  consideration  and  for  the  benefit  of  the  junior 
mortgagees)  the  plistintiffs  had  sold  the  land  under  their  mort- 
gage and  had  bought  it  in,  and  caused  it  to  be  sub-divided 
into  numerous  lots  with  the  purpose  of  selling  them  and  pay- 
ing off  the  plaintiff^s  debt. 

This  was  an  application  to  continue  a  restraining  order 
until  the  hearing,  heard  before  Greene^  </.,  at  Chamhers^  at 
Durham,  on  April  2,  1895.  The  plaintiff  invoked  the 
equitable  aid  of  the  courts  to  enjoin  the  defendants  trus- 
tees and  B.  L.  Duke  from  selling" the  land  conveyed  by  a 
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mortgage  from  T.  B.  Keogh  and  wife  to  B.  L.  Duke.  The 
application  was  heard  on  the  complaint  used  as  an  atGdavit 
and  various  supporting  affidavits. 

The  complaint  was  as  follows  : 

The  plaintiif  complaining  alleges  : 

"I.  That  on  the  7th  day  of  December,  1892,  Thomas 
B.  Keogh  and  Harriett  A.  Keogh,  his  wife,  executed  to 
the  above  named  defendant,  B.  L.  Duke,  a  deed  of  mort- 
gage, wherein  they  conveyed  jinto  him  a  large  and  valua- 
ble real  estate,  situate  in  the  city  of  Greensboro,  to-wit" 
(here  follows  the  description  of  three  tracts  of  land). 

"II.  That  said  Keogh  and  wife  afterwards,  to-wit,  on 
the  18th  day  of  February,  1893,  executed  a  deed  in  trust 
to  John  N.  Wilson,  whereby  they  conveyed  the  same 
lands  above  described  in  the  deed  of  mortgage  to  B.  L. 
Duke,  unto  him,  the  said  Wilson,  in  trust  to  secure  a  debt 
of  $1,066.73  to  J.  W.  Scott  &  Co.,  a  body  corporate  doing 
business  in  the  city  of  Greensboro;  $1,061.08  to  Tyre 
Glenn;  $1,403.08  to  J.  D.  White,  and  $1,805.43  to  J.  A. 
Hoskins,  with  power  in  the  trustee,  in  case  of  non-payment 
of  said  sums  by  the  18th  day  of  Feb.,  1894,  and  the  interest 
thereon  at  8  per  cent.,  to  advertise  and  sell  the  lands 
therein  conveyed,  and  out  of  the  proceeds  pay  the  said 
sums  of  money,  after  first  retaining  ail  costs  and  expenses 
incident  to  the  sale,  as  will  fully  appear  by  a  copy  of  said 
deed  in  trust,  on  record  in  the  register's  ofiice  of  Guilford 
county,  in  book  92,  page  26,  and  hereto  annexed  as  a  part 
of  this  complaint. 

"III.  That  said  B.  L.  Duke  subsequently  to  the  execu- 
tion of  the  mortgage  aforesaid,  made  an  assignment  to 
defendants,  V.  Ballard  and  J.  F.  Wiley,  as  Trustee,  of  all 
his  property,  to  'secure  his  creditors,  and  amongst  the 
property  conveyed,  he  transferred  to  said  Ballard  and 
Wiley  the  bond  secured  in  said  Keogh  mortgage,  whereby 
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they  became  entitled  to  the  security  of  said  mortgage  for 
the  payment  of  the  sum  of  S8,500  and  the  interest 
thereon. 

"lY.  That  in  June,  1894,  the  creditors  secured  in  the 
deed  in  trust  to  Wilst)n  being  anxious  to  get  the  property  in 
shape  to  handle  it,  so  as  to  get  the  Duke  debt  as  well  as 
their  own  out  of  it,  dispatched  Tyre  Glenn,  one  of  their 
number,  to  Durham,  to  see  the  said  Ballard  and  Wiley, 
assignees  of  B  L.  Duke,  and  it  was  agreed  then  that 
plaintiffs  might  proceed  and  sell  under  their  deed  subject 
to  the  Duke  mortgage,  and  buy  and  then  sub-divide  into 
lots  and  sell  in  lots,  with  the  understanding  that  sales 
should  be  for  cash  as  to  one-third  of  the  purchase  money, 
one-third  on  six  months,  and  the  other  third  on  12  months, 
and  that  the  cash  received  should  be  paid  over  on  the 
Duke  mortgage  and  the  proceeds  of  the  notes  for  the 
deferred  payments  should  likewise  be  paid  over  on  the 
same  mortgage  until  the  whole  debt  was  paid,  and  all  this 
was  agreed  to,  with  the  further  understanding  that  said 
Ballard  and  Wiley  could  not  specify  any  length  of  time 
during  which  they  could  wait  for  payment  in  this  way,  but 
with  the  agreement  on  the  part  of  said  Glenn  and  his 
co-plaintiffs,  that  if  said  Ballard  and  Wiley  were  obliged 
to  close  up  the  trust  estate  under  Duke's  assignment,  they 
were  to  go  and  sell  and  pay  over  at  once  as  agrepd  on,  in 
parcel. 

"V.  That  the  arrangement  was  made  and  appeared  to  be 
perfectly  satisfactory  to  all  parties,  and  plaintiffs  having 
full  confidence  that  the  property  conveyed  in  the  two 
deeds  was  worth  and  could  be  sold  for  enough  to  satisfy  all 
the  debts,  in  pursuance*  of  such  arrangements  at  Durham, 
on  the  6th  day  of  July,  caused  John  N.  Wilson  to  advertise, 
and  on  the  6th  of  August,  1894,  the  property  was  put  up 
and  sold  and  knocked   down   to  the  plaintiffs  or  to  one 
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of  them  in  trust  for  bimself  and  the  others,  in  order  to  put 
themselves  in  a  situation  to  sell  the  same  in  parcels  as  had 
been  agreed  upon  and  accordingly  they  took  title  and 
sought  to  get  possession  of  the  property,  but  were  delayed 
therein  for  some  two  months  after  their  said  purchase,  and 
since  that  time  they  have  rented  out  the  property  and  it  is 
still  rented  out,  on  terms  not  inconsistent  with  a  sale,  or 
sales,  as  had  been  agreed  on  with  Ballard  and  Wiley. 

"VI.  That  in  November,  1894,  but  a  short  time  after 
plaintiffs  had  purchased  and  got  into  possession  as  afore- 
said, Mr.  Ballard,  one  of  the  assignees  of  B.  L.  Duke, 
wrote  to  plaintiff  Glenn  making  inquiry  into  what  plain- 
tiffs were  doing  with  the  property,  and  to  this  answer  was 
made  apprising  him  of  the  very  short  time  they  had  had 
possession,  and  asking  for  an  extension  of  time  so  as  to 
allow  them  to  make  sales  in  lots  or  parcels,  and  in  reply 
to  this  application  for  extension  of  time,  said  Ballard  wrote 
back  that  he  would  extend  the  time  to  the  15th  of  Decem- 
ber, to  have  all  the  money  paid  down  in  cash,  and  on 
the  reception  of  this  last  letter,  the  plaintiff  Glenn  again 
went  down  to  Durham  to  see  the  assignees. 

"VII.  That  on  the  occasion  of  this  last  visit  to  Durham, 
last  above  spoken  of,  the  attention  of  said  Ballard  was 
called  to  the  original  understanding  and  contract  between 
them  in  regard  to  a  sale  and  purchase  b}'  the  plaintiffs,  and 
a  subsequen't  sale  of  the  lands  in  lots  and  the  payment  of 
the  proceeds  over  to  them  to  the  extent  of  paying  the  debt 
of  Duke  in  full,  and  the  terms  of  the  original  agreement 
aforesaid  were  again  assented  to,  on  the  assurance  of  plain- 
tiffs then  and  there  given,  that  in  case  of  any  necessity  to 
them  to  close  out  the  deed  of  assignment  made  to  them  by 
Duke,  they  the  plaintiffs  would  at  once  sub  divide  the  prop- 
erty into  lots  and  go  on  and  make  sales  and  pay  over  the 
proceeds  to  them  as  had  been  agreed  on,  and  the  plaintiffs 
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well  hoped  that  Ballard  and  Wiley  would  carry  out  this 
joint  arrangement ;  but  two  weeks  thereafter  they  wrote  to 
plaintiffs  saying  they  were  not  willing  that  the  property 
should  be  sub  divided  and  sold  by  plaintiffs  at  public  sale  ; 
but  might  be  sold  privately  and  in  bulk  and  not  in  lots. 

"VIII.  That  very  soon  after  this  last  position  was  taken 
by  Ballard  and  Wiley,  to-wit :  On  the  24:th  of  December 
last,  they  advertised  a  sale  of  said  property,  to  take  place 
on  the  24th  of  January  last  past ;  but  they  withdrew  that 
advertisement  and  did  not  sell  on  the  day  appointed  ;  but 
instead  of  selling  on  that  day  they  again  advertised  on  the 
25th  of  January  to  sell  all  the  said  lands  on  the  Ist  day  of 
March,  1895,  with  a  suggestion  in  the  advertisement,  that 
the  lands  may  be  sub-divided  before  the  day  of  sale,  and 
sold  in  lots  or  parcels,  without  saying  that  they  would  be 
so  sold. 

"IX.  That  seeing  the  equivocal  language  used  in  said 
advertisement,  in  regard  to  selling,  whether  en-masse  or  in 
parcel  or  lots,  the  plaintiffs,  in  order  to  favor  the  dis- 
position of  the  property,  under  circumstances  to  bring  the 
most  money,  have  opened  a  correspondence  on  the  subject 
and  urged  a  sale  by  lots  ;  but  in  answer  to  such  reasonable 
request,  the  plaintiffs  are  now  informed  by  said  Ballard 
and  AViley,  that  they  will  not  sell  in  lots,  but  en-masse 
only. 

"X.  Plaintiffs  further  complaining,  show  unto  the  Court, 
that  the  lands  conveyed  by  Keogh  and  wife  in  the  mort- 
gage to  secure  the  debt  of  B.  L.  Duke,  embrace  a  consider- 
able area  of  ground,  about  sixteen  acres,  situate  in  the 
most  desirable  part  of  the  city  of  Greensboro  for  private 
residences,  and  that  the  same  is  already  sub-divided  to  a 
considerable  extent  into  lots,  and  are  capable  of  being 
further  sub-divided,  so  as  to  be  capable  of  being  put  up  to 
sell  in  quantities  and  size  of  lots  inviting  to  bidders,  and 
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within  the  ability  of  parties  to  buy  and  pay  fair  prices  for 
the  same  as  will  more  fully  appear  by  reference  to  the 
Duke  mortgage  and  to  a  plat  of  the  lands  herewith  filed  and 
prayed  to  be  taken  as  a  part  of  this  complaint,  and  they 
further  show  that  a  sale  in  lots  and  parcels  would  pay  off 
the  Duke  mortgage  and  in  large  part,  as  they  believe,  their 
debts  secured  in  the  said  deed  in  trust  to  Wilson  ;  but  if 
sold  en-masse,  the  debt  to  Duke  being  very  large,  but  few 
persons,  if  any,  besides  those  interested  in  the  Duke  mort- 
gage, will  have  the  pecuniary  ability  to  bid  at  all  at  the 
sale. 

"XI.  That  it  will  be  improper  and  oppressive  on  plain- 
tiflFs  if  defendants  shall  go  on  and  sell  as  they  have  announ- 
ced in  bulk  and  not  in  lots,  and  besides  plaintiffs  show  that 
the  notice  given  of  the  approaching  sale  is  misleading  in 
that  it  fails  to  invite  bidders  by  stating  the  manner  of  the 
sale,  whether  in  bulk  or  in  lots,  and  instead  thereof  is  sug- 
gestive of  a  sale  en-masse. 

''XII.  Plaintiffs  show  as  heretofore  alleged,  that  a  sale 
as  proposed  by  defendants  en-masse  is  not  necessary  to  the 
collection  of  the  Duke  debt,  but  the  same  can  be  made 
without  delay  and  with  great  certainty,  as  readil}',  by  a 
sale  in  lots  as  proposed  by  plaintiffs,  and  if  it  shall  be 
allowed  to  be  made  en-masse,  a  great  and  irreparable  injury 
will  be  done  plaintiffs,  and  it  will  give  those  interested  in 
the  Duke  mortgage  the  inconscionable  advantage  of  buying 
without  competition  of  bidders  and  the  plaintiffs  show  that 
the  sale  will  be  made  as  they  are  informed  en-masse,  unless 
restrained  by  this  Honorable  Court.  Whereupon  plaintiffs 
demand  judgment  that  defendants  be  enjoined  from  sell* 
iiig  the  lands  in  the  Duke  mortgage  as  threatened,  etc. 

"XIII.  That  the  plaintiffs  herein  have  begun  an  action 
entitled  as  above  in  the  Superior  Court  of  Guilford  County 
and  have  issued  as  summons  therein." 
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The  defendants,  in  reply  to  said  aiBdavits,  filed  the  affida- 
vit of  V.  Ballard,  as  answer,  as  follows  : 

The  defendants,  answering  the  complaint  herein,  say: 

"I.  Paragraph  one  is  true,  except  that  the  mortgage 
referred  to  is  not  annexed. 

"II.  That  as  to  allegations  of  paragraph  second  he  has 
not  information,  but  that  the  deed  in  trust  referred  to  is 
not  attached. 

"III.  That  the  allegations  of  paragraph  third  are  ad- 
mitted. 

"IV.  That  some  conversation  was  had  between  Tyre 
Glenn  and  affiant  in  June,  1894,  but  that  no  understand- 
ing or  agreement  was  arrived  at  between  them,  and  except 
as  herein  admitted,  paragraph  four  is  denied. 

"V.  That  so  much  of  paragraph  five  as  alleges  that 
Ballard  &  Wiley,  trustees,  made  any  agreement  as  to  sale 
of  the  lands  or  delay  in  selling  same,  as  is  set  forth  in  five, 
is  denied  ;  that  as  to  what  course  plaintifi^have  pursued  in 
that  respect,  affiant  has  no  information. 

"VI.  That  oa  the  Slst  of  October,  1894,  Tyre  Glenn 
came  to  Dnrliam,  N.  C,  and  had  a  conversation  with 
affiant,  the  result  of  which  was  that  an  agreement  was 
made  that  the  lands  should  be  sold  in  lots.  But  that  this 
agreement  was  entirely  without  consideration,  and  was  made 
at  the  instance  of  said  Glenn,  who  stated  that  much  more 
could  be  realized  by  selling  in  this  way  than  as  a  whole. 
That  on  the  following  day  affiant  wrote  to  said  Glenn  as 
follows : 

"Durham,  N.  C,  Nov.  1,  1894. 
^^Tyre  Glenn^  Esq,^  Greensboro^  N.  C.  : 

"Dear  Sir — After  thinking  over  your  proposition,  as 
made  to  us  yesterday,  we  will  have  to  modify  it  some- 
what. We  agree  to  do  this  :  To  wait  until  December  1, 
1894,  and  if  our  mortgage  is  not  satisfied  by  that  time,  will 
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advertise  for  30  days  and  sell,  but  cannot  agree  to  sell  in 
lot^J  and  will  sell  the  property  as  a  whole.  While  we 
believe  that  it  will  bring  much  more  if  divided  into  lots, 
yet  it  mi^ht  not,  and  then  we  would  not  be  in  a  position 
to  protect  our  interest  as  fully  as  if  sold  as  a  whole.  Some 
of  the  lots  might  sell  low,  and  we  would -not  know  just 
how  to  bid,  and  be  forced  to  buy  some  of  the  lots  and  other 
parties  buy  some  of  the  other.  In  other  words,  while  try- 
ing to  help  you  gentlemen,  we  might  injure  ourselves. 
But  we  trust  that  there  mav  be  no  occasion  to  advertise 
and  sell  but  that  you  may  make  the  deal  you  speak  of 
between  now  and  December  1,  and  that  you,  as  well  as 
ourselves,  will  get  your  money.  We  assure  you  that  we 
have  no  desire  or  disposition  to  take  any  advantage  of  you 
and  trust  that  you  may  get  all  that  is  due  you. 

Yours  very  truly, 
V.  Ballard  &  J.  F.  Wiley, 
"By  V.  Ballard.  Trustees  of  B.  L.  Duke. 

"And  that  at  the  instance  of  said  Glenn,  aifiant  did 
make  another  voluntary  extension  of  time  to  pay  the 
money  to  December  15,  1894.  That  such  extension  of 
time  was  given  because  said  Glenn  stated  that  the  prop- 
erty would  be  sold  at  good  prices  before  said  date,  and  the 
Duke  debt  be  paid  off,  as  well  as,  the  debts  due  under  the 
Wilson  trust. 

"  VII.  That  the  letter  above  quoted  was  not  written  two 
weeks  after  Tyre  Glenn  and  affiant  had  an  understanding 
as  to  the  sale  in  lots,  but  was  written  the  next  day. 

"  VIII.   That  paragraph  eight  is  substantially  true. 

"  IX.  That  it  is  admitted  that  Ballard  &  Wiley,  trustees, 
refused  to  sell  in  lots,  but  as  a  whole. 

"  X.  That  paragraph  ten,  being  a  matter  of  opinion 
largely,  cannot  be  admitted  or  denied,  and  only  sales  can 
demonstrate. 
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"  XL  Paragraph  eleven  is  den  ed. 

''XII  is  denied,  and  is  immaterifi]. 

"  Further  answering,  affiant  shows  : 

"That  the  necessity  for  closing  np  the  B.  L.  Dnke  trust, 
spoken  of  in  plaintiffs'  complaint,  has  arisen,  and  that  the 
trustees  have  been  acting  in  that  capacity  since  December 
12,   1893. 

"  That  the  creditort-  of  said  Dnke  are  becoming  impa- 
tient; some  are  complaining  of  delays;  and  some  have 
taken  legal  steps  to  compel  said  trustees  to  wind  up  the 
estate. 

"  That  said  trustees  have  indulged  T.  B.  Keogh  for  more 
than  a  year  in  the  payment  of  his  debt  to  B.  L.  Duke's 
estate,  and  that  the  following  voluntary  extensions  have 
already  been  allowed  in  the  matter  of  the  sale  of  the  land 
conveyed  : 

"  1.  The  extension  mentioned  in  the  letter  dated  Novem- 
ber 1,  1894. 

"  2.  A  further  extension  to  December  15,  1894. 

"3.  A  few  days'  entension  on  December  14,  1894,  and 
after  much  correspondence  a  final  extension  of  time  to  the 
sale  day,  to-wit :  March  1,  1895. 

"  That  said  trustees  have  done  all  they  could,  consistent 
with  their  duty,  to  oblige  the  second  mortgagees  of  T.  B. 
Keogh. 

"  That  said  parties  accepted  a  second  mortgage  on  the 
land  in  dispute  "with  their  eyes  open." 

"  That  the  debt  due  by  Keogh  to  B.  L.  Duke  is  not 
denied  or  disputed. 

"  That  there  is  no  cloud  upon  the  title  and  no  allega- 
tion of  such. 

"  That  the  said  second  mortgagees  have  asserted  no 
equity,  nor  can  they  do  so  in  this  case,  calling  for  the  aid 
of  a  court  of  equity. 
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*'  That  all  the  conversations  between  Duke'e  trustees 
and  the  parties  holding  under  the  Wilson  trust  have  been 
mere  conferences  looking  to  the  best  interest  of  all  the 
parties ;  have  been  likewise  informal  and  any  understand- 
ing or  agreement  has  been  totally  without  consideration, 
but  wholly  voluntary  and  of  no  binding  force  or  eifect 
upon  any  person,  and  were  so  understood  and  intended  at 
the  time. 

"  Wherefore  having  fully  answered  they  pray  that  they 
may  go  hence  without  day  and  recover  their  costs." 

His  Honor  having  heard  and  read  the  affidavits,  heard 
other  evidence  and  considered  the  arguments  of  counsel 
representing  both  plaintiffs  and  defendants,  continued  the 
said  restraining  order  until  the  hearing,  and  defendant 
appealed. 

Messrs.  Dillard  <&  King  and  J.  N.  Wilson^  for  plain- 
tiff. 

Messrs.  Fuller^  Winston  ife  Fuller^  for  defendants 
(appellants). 

Montgomery,  J.:  This  is  not  a  controversv  between 
mortgage  creditor  and  debtor  in  which  equitable  relief  is 
sought  by  the  debtor  on  the  ground  of  unconscionable  or 
fraudulent  conduct  on  the  part  of  the  creditor,  but  it  is  a 
contest  between  two  sets  of  creditors,  prior  and  subsequent, 
as  to  how  the  same  property  which  was  conveyed  to  them 
by  the  common  debtor  should  be  sold,  whether  under  the 
first  mortgage  in  three  tracts  or  parcels  as  it  was  conveyed, 
or  in  numerous  sub-divisions  as  the  subsequent  creditors 
insist.  The  plaintiffs,  who  are  trustees  for  creditors  of  the 
first  mortgagee,  advertised  a  sale  of  the  land  conveyed  in 
the  mortgage  and  as  it  was  conveyed,  in  three  tracts,  under 
the  power  contained  in  the  first  mortgage,  and  also  under 
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that  given  to  them  in  the  deed  of  trust  executed  to  them  by 
the  first  mortgagee.  Whereupon  the  plaintiff  creditors 
under  a  junior  deed  of  trust  made  by  the  same  debtor  upon 
the  same  property  procured  a  stay  of  the  sale  in  proceed- 
ings by  injunction  before  Judge  Oreene.  There  is  no  dis- 
pute about  the  debt  due  to  either  set  of  creditors  nor  about 
the  execution  and  validity  of  the  deeds  securing  the  debts. 
As  we  have  said  the  plaintiffs  neither  set  up  nor  show  any 
conditions  or  circumstances  which  entitle  them  to  the 
interference  of  the  Court  in  the  matters  complained  of. 
They  allege,  it  is  true,  that  if  the  property  were  sub-divided 
into  numerous  tracts  it  would  bring  more  money  at  sale, 
and  they  also  allege  that  they  had  an  agreement  with  the 
defendants  that  they  the  plaintiffs  might  sell  the  land  under 
their  deed  of  trust  and  take  possession  and  then  sell. in 
sub-divisions,  applying  the  money  from  the  sales  to  the 
payment  of  the  defendant's  clairns  as  fast  as  received.  But 
the  agreement  was  without  consideration  and  made  purely 
as  a  favor  to  the  plaintiffs.  The  plaintiffs  however  did 
under  the  agreement  sell  the  land  and  buy  it  themselves. 
After  the  sale  and  purchase  by  themselves  they  made 
numerous  sub-divisions  of  it  but  have  been  unable  to  make 
sales,  though  the  defendants  have  given  them  reasonable 
time  for  that  purpose.  The  plaintiffs  do  not  allege  insolv- 
ency or  even  present  inability  to  pay  off  the  defendants' 
claims,  and  if  the  property  is  really  worth  what  the  plain- 
tiffs saj^  it  is,  it  would  seem  they  ought  to  pay  the  defend- 
ants' claims  and  take  upon  themselves  the  trouble,  expense 
and  delay  of  making  sales  of  the  property  in  sub-divisions 
and  not  put  those  inconveniences  on  tlie  defendants. 
Besides,  the  creditors  of  the  assignor  of  the  defendants  are 
demanding,  and  in  some  cases  threatening  legal  proceed- 
ings for  the  recovery  of  their  debts.  There  was  error  in 
the  order  of  his  Honor  restraining  the  sale.     The   defend- 
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ants  must  be  allowed  to  proceed  with  the  sale,  selling  the 
land  in  three  separate  tracts  as  it  was  convoyed  to  their 
assignor  in  the  mortgage  to  him. 

Error. 


WINSTON  V.  BIGGS. 


Assignment    for    Benefit  of   Creditors — Doubly  Secured 
Debt — nights  of  Creditor — Marshalling  Assets, 

1.  The  doctrine  of  marshalling  assets  does  not  apply  to  the  dis- 

tribution, by  a  trustee,  of  an  insolvent  debtor^s  estate  when 
one  creditor  secured  in  the  deed  of  trust  has  also  a  prior  and 
exclusive  lien  upon  a  part  of  the  property  conveyed  to  the 
deed  in  trust;  therefore, 

2.  Where  the  plaintiff's  debt  was  partly  secured  by  a  mortgage 

and  the  debtor  conveyed  his  equity  and  redemption  therein, 
together  with  the  property  to  a  trustee  for  the  benefit  of  all 
his  creditors,  including  plaintiff,  the  plaintiff  was  rightly 
adjudged  to  be  entitled  to  his  pro  rata  share  of  the  funds  in 
the  trustees  hands  arising  from  the  sale  of  the  debtor's 
other  property,  upon  the  basis  of  his  entire  debt  and  not 
merely  upon  the  balance  that  should  remain  unpaid  after 
applying  the  value  of  the  independent  security  he  held. 

Controversy  submitted  without  action  under  Sec. 
567  of  The  Code^  heard  before  Starbucks  «A,  at  Fall  Terra, 
1895,  of  Durham  Superior  Court.  From  a  judgment  for 
plaintiff,  the  defendant  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Montgomery, 

Messrs.  Fuller^  Winston  <&  Fuller ^  for  plaintiffs. 
Mr.  A.  A.  Hicks^  for  creditors  (appellants). 

Montgomery,  J. :  This  matter  is  presented  under  Sec- 
tion 567  of  The  Code,  L.  E.  Wright  made  a  general  assign- 
ment of  all  his  property  for  the  benefit  of  all  his  creditors 
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to  the  defendant  Big^s  as  trustee.  Wright  was  indebted 
to  the  plaintiff  in  the  snra  of  $3,200,  and  to  the  other  credi- 
tors nfimed  in  the  assignment  to  the  amount  of  about  $6,000 
all  of  which  was  secured  in  the  deed,  without  preference. 
The  plaintiff's  debt  is,  and  was  at  the  time  of  the  execution 
of  the  assignment,  partly  secured  by  a  lien  on  Wright's 
interest  in  a  brick  storehouse  in  Oxford  of  the  value  of  about 
$2,800.  The  defendant  trustee  has  on  hand  for  distribu- 
tion among  the  creditors  about  $1,000.  The  plaintiff  has 
demanded  of  defendant  trustee  his  share  of  the  fund  which 
he  insists  is  3200-9200  of  the  amount  on  hand,  but  the  trus- 
tee has  refused  to  settle  on  that  basis  but  is  willing  to  pay 
to  the  plaintiff  in  the  proportion  of  400-6400  (Four  hun- 
dred dollars  being  the  estimated  amount  which  will  still 
be  due  to  the  plaintiff  after  he  shall  have  exhausted  his 
lien  on  the  store  house  and  applied  tlie  same  to  his  debt 
jpro  tanto).  The  question  then  is  this,  is  the  assignee  under 
a  general  assignment  for  the  benefit  of  creditors  required 
upon  demand  to  pay  a  dividend  out  of  funds  in  his  hands 
for  distribution  upon  the  basis  of  the  entire  debt  of  one  of 
the  creditors  secured  in  the  deed,  who  has,  and  who  had 
at  the  time  of  the  execution  of  the  assignment,  a  prior 
security  upon  a  piece  of  property  also  conveyed  in  the 
assignment,  or  is  the  trustee  to  paj  to  such  creditor  a  divi- 
dend only  on  the  balance  due  after  the  creditor  has  exhaus- 
ted his  prior  security  and  applied  the  same  to  his  debt? 
Or,  to  state  it  more  concisely,  does  the  doctrine  of  marshal- 
ling apply  where  one  of  the  creditors,  secured  in  a  general 
deed  of  assignment  for  the  whole  amount  of  his  debt,  has  a 
prior  security  on  a  piece  of  property  which  was  also  con- 
veyed in  the  deed  of  assignment? 

We  have  no  decision  in  our  own  reports  directly  in  point. 
The  facts  in  the  case  of  Brown  v.  Bank^  79  N.  C,  244, 
referred  to  by  plaintiff,  are  not  like  the  facts  in  this  case. 
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In  that  case,  there  were  two  firm  debtors,  Greer  cfe  Alex- 
ander and  McMurray  &  Da/ois^  two  separate  funds,  and 
two  separate  general  assignments  for  the  benefit  of  credi- 
tors, both  securing  two  debts,  in  one  of  which  one  debtor 
was  principal  and  the  other  endorser,  and  in  the  other  debt 
the  relations  were  reversed,  and  the  question  before  the 
court  was  "shall  the  two  debts  secured  in  both  deeds  share 
for  their  full  amounts  in  the  distribution  of  the  trust  fund 
of  McMurray  &  Davis,  or  shall  they  be  reduced  by  the 
sums  received  from  the  assignee  of  Greer  &  Alexander, 
and  the  residue  draw  only  its  ratable  part?"  It  was  held 
that  marshalling  of  the  funds  would  not  be  ordered,  for 
that  doctrine  was  applicable  only  where  there  is  the 
same  common  debtor  and  not  where  the  funds  are  provi- 
ded by  different  debtors.  In  the  case  oi Butler  v.  Stainbackj 
87  N.  C,  216,  cited  by  plaintiif's  counsel,  marshalling  it  is 
true  was  not  allowed,  but  the  decision  of  the  Court  was 
put  on  the  ground  that  one  of  the  securities  was  expressly 
declared  to  be  in  exoneration  of  another.  The  distinguish- 
ing point  between  the  well-understood  principle  of  mar- 
shalling assets  and  the  distribution  of  the  funds  in  the 
hands  of  a  trustee  of  an  insolvent  assignor,  is  clearly  to  be 
seen.  The  deed  of  assignment  conveys  to  the  trustee  the 
legal  title  to  the  property  and  there  passes  to  the  I'reditors 
a  joint  equitable  proprietorship,  and  each  creditor  owns 
such  a  proportionate  part  of  the  whole  as  his  debt  bears  to 
the  sum  of  all  the  debts,  and  the  trustee  holds  the  legal 
estate  for  the  benefit  of  each  creditor  to  the  full  extent  of 
his  debt  regardless  of  any  contract  which  either  one  of  the 
creditors  may  have  had  with  the  debtor,  by  which  he 
secured  a  collateral  lien  before  the  execution  of  the  assign- 
ment. It  is  the  debt  secured  in  the  assignment,  this  per- 
sonal right  of  the  creditor,  which  is  the  principal  thing  to 
be  considered  in  the  settlement  of  the  insolvent's   estate, 
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and  a  former  lien  of  the  plaintiff  is  something  collateral  to 
the  debt,  being  only  a  security  for  the  debt  to  the  extent 
of  its  value  in  case  the  debt  should  not  be  paid  in  full  out 
of  the  estate,  and  as  directed  by  the  assignor.  That  is  not 
a  factor  of  the  debt,  but  merely  an  incident  to  the  debt. 
The  trustee  here  stands  in  the  same  relation  to  the  credi- 
tors as  if  he  were  in  a  court  of  equity  administering  under 
its  order  the  settlement  of  the  estate  of  his  insolvent 
assignor,  and  he  will  not  be  allowed  to  displace  one  right 
to  uphold  another.  The  doctrine  of  marshalling  is  not 
founded  on  contract  but  rests,  as  Chancellor  Kent  says, 
"on  the  basis  of  mere  equity  and  benevolence,"  and  the 
trustee,  on  no  sound  principle  of  law  or  equity,  can 
extend  this  benevolent  principle  to  impair  an  advantage 
which  one  of  the  creditors  in  the  assignment  had  by  con- 
tract with  the  debtor  before  the  assignment  was  made. 

As  we  have  said,  we  have  no  direct  authoritv  on  the 
matter  before  the  Court.  There  are  h(»wever  decisions  in 
many  of  the  courts  of  sister  States  holding  that  a  creditor 
under  a  general  assignment,  having  also  another  security, 
is  entitled  to  a  dividend  from  the  assignee  upon  the  whole 
amount  of  his  debt  at  the  date  of  the  assignment.  A  lead- 
ing case  is  Patton's  appeal,  4.5  Pa,  St.,  151.  In  that  case, 
one  of  the  creditors  secured  in  the  deed  of  assignment,  the 
firm  of  S.  &  W.  Welch,  had  sold  the  assignor  debtor  a 
large  quantity  of  sugar  and  had  delivered  to  him  only  a 
part  thereof,  when,  hearing  of  the  failure  and  assignment 
of  the  debtor,  the  creditor  detained  the  balance  of  the 
undelivered  sugar,  sold  it  and  applied  it  to  their  debt,  and 
claimed  afterwards  a  dividend  from  the  assignee  upon  ^the 
whole  of  their  debt  secured  in  the  deed.  The  Court 
decided :  "When  the  assignment  was  made  there  was  due 
from  the  assignor  to  S.  &  W.  Welch  the   sum   of  $28,420. 

Of  this,  $21,026  was  paid  out  of  the  proceeds   of  sale  of 
117—14 


210  IN  THE  SUPREME  COURT.  [117 

Winston  v.  Bioas. 

that  part  of  the  sugar  which  was  retained  after  the  failure 
of  the  assignor,  leaving  unpaid  the  sum  of  $2,894.  If  the 
beneficial  ownership  of  property  assigned  in  trust  for  cred- 
itors is  not  in  the  creditors  for  whose  benefit  the  trust  was 
made,  it  can  be  nowhere  ;  for,  clearly,  it  is  not  in  the 
assignor,  nor  is  it  in  the  trustee.  Surely,  it  cannot  be 
maintained  that,  when  an  assignment  has  been  made  in 
trust  for  creditors,  it  does  not  operate  as  much  for  the  ben- 
efit of  a  creditor  who  holds  a  collateral  security  for  the 
debt  due  him,  as  for  the  benefit  of  a  creditor  who  holds  no 
collateral.  The  appellees  were  holders  of  collaterals. 
When  the  assignment  was  made  they  had  two  securities, 
the  trust  created  by  it  and  their  lien  upon  the  sugar.  Had 
they  retained  the  sugar  until  the  present  time,  no  one 
would  doubt  their  title  to  a  dividend  out  of  the  trust  fund 
ujmn  the  whole  amount  of  the  debt  due  them."  The  law 
is  decided  to  be  the  same  as  in  Patton's  appeal  in  the  Peo- 
ple V.  Remington^  121  N.  Y.  Court  of  Appeal,  p.  328. 

His  Honor  below  gave  judgment  that  the  plaintiflf  is 
entitled  to  receive  from  the  trustee  and  to  recover  of  him 
upon  the  basis  of  his  entire  indebtedness,  and  that  it  is  the 
duty  of  the  trustee  to  make  payment  to  the  plaintiflf  upon 
the  basis  of  his  debt  against  said  Wright  on  the  day  of 
assignment,  and  not  on  the  basis  of  said  indebtedness 
reduced  by  the  amount  that  the  property,  upon  which 
plaintiflf  has  a  separate  lien,  will  bring  upon  the  sale 
thereof.  There  is  no  error  in  the  ruling  and  the  judg- 
ment is  affirmed. 

Affirmed. 
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BOARD  OF  COMMISSIONERS  OF  CHATHAM  COUNTY  v. 

E.  A.  THORN  et  al. 

County  Lines — Survey  hy  order  of  General  Assembly — 
Right  of  Legislature  to  Erect  New  Counties  and  Change 
Boundary  Lines — Lnjunctions — Parties, 

1.  In  an  action  by  the  commissioners    of    Chatham  county  to 

restrain  commissioners  appointed  by  act  of  General 
Assembly,  to  locate  the  boundary  line  between  Chatham 
and  Alamance  counties,  ^ ^according  to  the  original  survey  of 
1770,  establishing  the  county  of  Chatham, ^^  the  allegation 
Tvas  that  they  were  not  locating  the  line  correctly,  and  the 
county  of  Alamance  was  not  made  a  party  ;  Held,  the  court 
being  without  jurisdiction  will  not  give  a  construction  of 
the  acts  of  Assembly. 

2.  It  is  within  the  power  of  the  General  Assembly,  at  its  will,  to 

establish  new  counties  and  change  the  boundary  lines  of 
existing  counties,  and  hence  an  injunction  will  not  lie  to 
restrain  the  action  of  commissioners  appointed  by  the  Leg- 
islature to  survey  and  determine  the  boundary  line  between 
two  counties  on  the  ground  that  such  survey  will  change 
the  boundary  and  work  irreparable  damage  to  one  of  the 
counties. 

This  is  an  action  brought  by  the  commissioners  of 
Chatham  county  against  the  commissioners  appointed 
under  chapter  303,  Acts  of  1895,  to  restrain  them  from 
proceeding  further  in  their  survey,  and  heard  before  Greene^ 
J.J  at  Chambers  J  at  Graham,  on  the  25th  of  May,  1895, 
on  a  motion  for  an  injunction,  on  complaint,  answers 
and  affidavits.     The  complaint  was  as  follows  : 

"The  plaintiffs,  complaining,  allege: 

"1.  That,  on  the  13th  day  of  March,  1895,  the  General 
Assembly  of  North  Carolina  enacted  the  following  Act, 
viz.:  'An  Act  to  locate  county  line  between  Alamance  and 
Chatham  counties.' 
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"  '  The  General  Asemhly  of  North  Carolina  do  enact: 

'• 'Section  1.  That  John  M.  Coble  of  Alamance  count v, 
and  Alson  Lineberry,  of  Chatham  county,  be  and  are  hereby  < 
appointed  commissioners  to  locate  the  county  line  between 
Alamance  and  Chatham  counties  according  to  the  original 
survey  of  1770  establishing  the  county  of  Chatham,  and 
said  commissoners  shall  choose  one  surveyor  from  Alamance 
county  and  one  from  Chatham  county  and  two  chain  car- 
riers, and  it  shall  be  the  duty  of  said  commissioners  to  sur- 
vey, locate  and  mark  the  said  county  line,  and  if  said  com- 
missoners shall  fail  to  agree  on  the  line,  then  it  shall  be 
the  duty  of  said  commissoners  to  select  the  third  man  and 
the  decision  of  said  commissoner  shall  be  final. 

"  'Sec.  2.  The  said  commissoners  shall  be  allowed  for 
their  services  while  employed  in  the  said  survey,  two  dol- 
lars per  day  and  necessary  expenses.  The  surveyors  shall 
be  allowed  three  dollars  per  day  and  expenses  and  the 
chain  carriers  shall  be  paid  one  dollar  ])er  day  and  expenses. 
The  expenses  of  said  survey  shall  be  shared  equally, 
between  Alamance  and  Chatham  counties;  provided^  that 
when  the  survey  has  been  completed  and  it  shall  be  found 
that  there  shall  be  no  change  from  the  present  location, 
then  the  expenses  of  said  survey  shall  be  paid  by  the  said 
county  of  Alamance,  but  if  the  present  line  is  found  incor- 
rect then  the  expenses  of  said  survey  shall  be  shared  equally 
between  the  said  counties  of  Alamance  and  Chatham. 

"  'Sec.  3.  That  this  act  shall  be  in  force  from  and  after 
its  ratification. 

"'Ratified  this  the  13th  dav  of  March,  A.  D.  1895.' 

"II.  That,  in  accordance  with  the  said  Act,  the  defend- 
ants, J.  M.  Coble  and  W.  A.  Lineberry,  the  commissioners 
therein  named,  met  with  their  surveyors  and  chain-carriers 
at  Hillsboro,  X.   C,    on   the  8th  day  of  April,  1895,  and 
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selected  E,  A.  Thorne  as  the    'third   man,'    to  act  with 
them       a  commissioner,  as  authorized  by  the  said  Act. 

"III.  That  the  defendants,  as  commissioners  as  afore- 
said, instead  of  locating  the  dividing  line  between  the 
counties  of  Alamance  and  Chatham,  'according  to  the 
original  survey  of  1770  establishing  the  county  of  Chat- 
ham,' as  authorized  and  directed  by  Section  1  of  the  said 
act,  they  have  proceeded  to  locate,  and  are  now  surveying 
and  wrongfully  and  illegally  locating  and  marking  a  new 
line  as  the  dividing  line  between  the  said  counties  of  Ala- 
mance and  Chatham,  and  are  endeavoring  to  establish  as 
the  said  line,  a  line  which  they  allege  the  surveyors  should 
have  run  in  1770,  according  to  the  Act  of  Assembly,  cre- 
ating the  county  of  Chatham  out  of  a  part  of  the  county  of 
Orange,  and  not  the  line  of  the  actual  original  survey  of 
1770,  as  authorized  and  directed  by  the  said  Act,  set  forth 
in  Allegation  1  of  this  complaint — thereby,  as  plaintiffs 
are  advised  and  believe,  exceeding  and  transcending  their 
authority,  the  immediate  eifect  of  which  unlawful  action 
by  said  commissioners  will  be  to  annex  to  the  county  of 
Alamance  a  large  and  valuable  portion  of  the  county  of 
Chatham,  some  17  or  18  miles  long  and  from  two  to  four 
miles  wide,  in  violation  of  law,  as  plaintiffs  are  advised 
and  believe. 

"IV.  That  if  the  defendants,  commissioners  as  aforesaid, 
are  permitted  to  locate  the  said  county  line  as  they  are 
now  surveying,  locating  and  marking  the  same,  the  county 
of  Chatham,  as  plaintiffs  are  informed  and  believe,  will 
suffer  irreparable  damage  and  loss,  and  be  wrongfully  and 
illegally  deprived  of  a  large  number  of  taxable  polls  and  a 
large  amount  of  taxable  property,  without  a  correspond- 
ing decrease  in  the  cost  of  municipal  government  of  the 
said  territory,  from  which  polls  and  property  the  county  of 
Chatham  has  heretofore  received,    and  is  justly  entitled 
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to  receive  hereafter,  a  large  amount  of  taxes,  to— wit:  from 
$500  to  $1,000  annually,  and  the  plaintiffs  will  be  pre- 
vented from  exercising  that  control  and  authority  over  the 
inhabitants,  property,  highways,  schools,  etc.,  in  the  said 
territory,  which  is  their  legal  right,  to  their  irreparable 
damage. 

"V.  That  if  the  defendants,  as  commissioners,  as  afore- 
said, are  permitted  to  locate  the  said  county  line  as  they 
are  now  surveying,  locating  and  marking,  plaintiffs  are 
advised  and  believe  that  it  will  result  in  continuous  and 
vexatious  litigation  between  the  two  counties  of  Alamance 
and  Chatham,  and  between  the  inhabitants  of  the  said  ter- 
ritory and  of  said  counties. 

"VI.  That  summons  has  been  issued  in  this  action  against 
the  defendants. 

"Wherefore,  the  plaintiffs  demand  judgment : 

"1st.  That  the  defendants  be  restrained  and  perpetually 
enjoined  from  proceeding  with  the  location  of  the  county 
line  between  Alamance  and  Chatham  counties  as  they  are 
now  surveying,  locating  and  marking  the  same. 

"2d.  That  the  defendants,  as  commissioners,  as  afore- 
said, be  required  to  locate  the  said  line  according  to  the 
original  survey  of  1770;  that  is  to  say,  according  to  the  sur- 
vey made  at  that  date. 

"3d.  For  the  cost  of  this  action,  to  be  taxed  by  the 
clerk. 

"4th.  For  such  other  and  further  relief  as  to  the  court 
may  seem  right  and  pro[>er." 

The  defendants,  E.  A.  Thorne  and  John  M.  Coble, 
answered  to  the  complaint  as  follows  (after  admitting  arti- 
cles 1  and  2  thereof)  : 

"«^.  That  allegations  in  Article  3  are  denied,  and    the 

'     defendants,  answering,  own  the  facts  to  be  as   follows,  and 

not  otherwise.  That  by  authority  and  under  the  Act  of  the 
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General  Assembly,  a  certified  copy  of  which  is  hereto 
attached  as  part  of  this  answer,  marked  'Exhibit  A,'  as 
aforesaid,  the  defendants,  John  M.  Coble  and  W.  A.  Line- 
berry,  had  agreed  upon  E.  A.  Thome,  as  the  third  man, 
and  by  agreement  they  all  three,  with  the  selected  sur- 
veyors and  chain  carriers,  met  in  Hillsboro,  Orange  county, 
on  the  8th  day  of  April,  1895,  and  began  their  work  as 
commissioners  under  said  Act  of  Assembly.  /They  started 
at  a  point  in  Hillsboro,  a  few  feet — say  about  35  feet — 
north  of  the  court-house,  which  is  one  thousand  and  sixty- 
five  feet  north  of  Eno  river,  which  was  the  southern  boun- 
dary of  the  corporate  limits  of  Hillsboro  in  17rO-'71,  and 
run  due  south  sixteen  miles,  without  finding  any  monu- 
ments designating  a  corner,  or  line;  but  at  the  end  of  six- 
teen miles,  they  found  themselves  about  a  mile  and  a  third, 
or  a  mile  and  four-tenths,  into  the  territory  that  has  been 
regarded  as  Chatham  county.  Finding  no  monument  to 
fix  the  corner,  they  fixed  it  by  the  calls  of  the  Act  creating 
Chatham  county,  and  started  with  their  survey  due  west, 
and  proceeded  about  six  miles,  when  they  stopped,  called 
in  the  old  people  and  heard  counsel  in  behalf  of  the  plain- 
tiflf,  and  for  two  days  and  a  half  hunting  for  monuments 
that  might  aid  them  in  their  work.  They  were  unable  to 
find  anything  more  trustworthy  than  a  tradition,  as  to 
points  in  a  line — not  even  well  authenticated  as  a  tradi- 
tion— and  the  different  points  claimed  as  in  the  original 
line  were  so  situated  that  a  frtraierht  line  would  not,  by  a 
considerable  distance,  touch  any  three  of  them  consecutively 
and  a  west  line  not  by  a  considerable  distance,  touch  any 
two  of  them;  so  that  none  other  than  a  crooked  line,  with 
as  many  angles  as  there  are  traditional  points  of  location 
of  the  original  line,  could  be  run,  if  traditional  points  were 
depended  upon.  Thus  they  proceeded  with  a  due  west 
line,  marking  as  they  went,  until  within   about  one  and  a 
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half  miles  of  the  Randolph  county  line,  and  had  nearly 
completed  their  labors  when  they  were  commanded  to 
desist  by  an  order  of  a  Judge  of  this  court.  That  nowhere 
at  or  near  the  line  claimed  by  any  one,  or  elsewhere,  after 
diligent  search,  were  they  able  to  find  any  monument 
designated,  any  corner,  or  the  location  of  any  surveyed 
line. 

"4.  That  i^;i  answer  to  allegations  in  Article  4,  these 
defendants  are  advised,  and  so  own,  that  the  Legislature 
has  power  to  directt  and  authorize  the  establishment  of 
dividing  lines  between  counties,  and  they  deny  that  the 
line  that  they  were  proceeding  to  run  and  mark,  would 
take  from  Chatham  county  any  territory  that  was  ever 
included  in  her  rightful  boundary;  that  it  would  enable 
Alamance  county  to  receive  the  taxes  upon  property  and 
polls  that  have  been  rightfully  hers  since  her  creation  as  a 
county,  and  simply  take  from  Chatham  the  benefit  of  terri- 
torj'  and  population  that  belongs  of  right  to  Alamance,  and 
has  been  so  long  enjoyed  by  Chatham,  could  be  the  only 
result;  and  it  is  denied  that  Chatham  county,  by  the  estab- 
lishment of  the  line,  which  was  nearly  completed,  would 
sufl^er  in  any  of  her  rights  or  rightful  interest. 

"5.  That  they  have  not  information  or  knowledge  sufii- 
cient  to  form  a  belief  as  to  whether  the  forecast  of  the 
future  by  plaintifi"  is  correct  and  true,  or  not,  as  alleged  in 
Article  5,  but  submit  that  'continuous  and  vexatious  liti- 
gation' depends  upon  the  disposition  of  people  who  engage 

« 

in  it. 

''And,  having  answered,  they  demand  judgment:  That 
they  be  permitted  to  complete  their  work,  in  obedience  to 
the  connnands  of  the  Act,  and  they  go  without  day,  and 
recover  their  costs." 

The  defendant  Lineberry  answered,  admitting  the  allega- 


N.  C]  SEPTEMBER  TERM,  1895.  217 

Commissioners  v.  Thorn. 

tions  of  the  complaint.     His  Honor  refused  the  injunction 
and  plaintiifs  appealed. 

Messrs,   Womack  &  Hayes  and  H.  -4-  London^  for  plain- 
tiffs (appellants). 

Messrs-  E,  S.  Parker  B,nd  J,  A.  Long^  for  defendants. 

Fairgloth,  C.  J.:  The  Act  of  1895,  Ch.  803,  appointed 
the  defendants  "to  locate  the  county  line  between  Ala- 
mance and  Chatham  counties  according  to  the  original 
survey  of  1770  establishing  the  county  of  Chatham,"  and 
provided  for  the  expenses  in  certain  contingencies.  Whilst 
the  defendants  were  engaged  in  their  duties  they  were 
restrained  from  proceeding  further  on  the  allegation  that 
they  were  not  locating  the  line  correctly  and  according  to 
the  direction  in  the  said  Acts  of  Assembly.  Upon  the  final 
hearing  the  Judge  below  vacated  the  restraining  order  and 
refused  to  grant  an  injunction  and  the  plaintiffs,  commis- 
sioners of  Chathani  county,  appealed.  The  main  argument 
before  us  was  upon  a  construction  of  the  words  "according 
to  the  original  survey  of  1770  establishing  the  county  of 
Chatham,"  in  said  Act  of  1895,  in  its  connection  with  the 
other  said  Acf,  and  certain  questions  of  evidence.  We 
find  ourselves  unable  to  respond  to  the  argument  or  to 
give  a  construction  to  said  Acts,  because  the  Court  is  with- 
out jurisdiction  in  the  matter.  Alamance  County  is  not  a 
party  to  this  action  and  would  not  be  bound  by  any  con- 
clusion or  order  of  the  Court,  and  the  defendants  have  no 
official  interest  in  the  controversy.  They  are  simply  the 
agents  of  the  Legislature  to  execute  its  command.  The 
plaintiffs  allege  that  if  the  lines  are  located  as  now  beiig 
run  by  the  defendants,  Chatham  county  will  sustain  an 
irreparable  damage,  that  is,  it  would  lose  territory  and 
financial  support,  and  ask  for  an  injunction  on  that  ground. 
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That  conclusion  is  not  sound.  Counties  are  laid  out  and 
the  boundaries  established  as  directed  by  the  Legislature 
and  these  boundaries  exist  at  the  will  of  the  Legislature, 
subject  to  be  changed  at  any  time  by  it,  and  this  is  well 
understood  in  the  organization  of  the  same  ;  otherwise,  new 
counties  could  not  be  established  nor  any  sub-divisions  had 
unless  consented  to  by  the  original  corporate  bodies.  So, 
no  injunction  can  rest  upon  the  idea  of  irreparable  dam- 
age. And  there  is  no  equitable  ground  on  which  to  rest 
an  interference  of  the  Court  by  an  injunction  for  the  rea- 
sons above  stated. 

We  are  of  the  opinion   that  his   Honor   committed   no 

error. 

Judgment  Affirmed. 


W.  W.  MILLER  V.  K.  F.  POWERS,  Sheriff. 

Process — Sheriff  ^s  Return — Recitals   in    Return   Prima 

Facie  True. 

The  recitals  in  a  sheriff's  return  of  process  are  prima  facie  evi- 
dence of  the  truth  of  the  statements  therein. 

Proceeding  for  amercement  of  the  sheriff  of  Pendee 
county,  heard  before  Brown^  </.,  at  Spring  Term,  1894,  of 
Pender  Superior  Court. 

On  the  6th  of  February,  1893,  an  execution  was  issued 
upon  a  judgment  in  favor  of  W.  W.  Miller  against  George 
Washington,  and  W.  T.  Bannerman,  surety  on  his  appeal 
bond,  for  the  sum  of  tifty-six  dollars  and  eighteen  cents, 
docketed  March  14,  1892,  with  interest  from  that  date,  and 
the  sum  of  seventv-two  dollars  and  five  cents  costs.  Said 
execution  was  delivered  to  the  sheriff's  deputy,  W.  T.  Ban- 
nerman, by  the  attorney  for  the  plaintiff  on  February  6, 
1893. 


N.  C]  SEPTEMBER  TERM,  18D5.  219 

MiLLBR  V.  Powers. 

On  March  15,  1893,  being  on  the  third  day  of  March 
Term,  1*93,  which  convened  on  March  13,  the  sheriff  re- 
turned said  execution  into  this  court  with  the  following  en- 
dorsement: "Returned  March  15, 1893.  Served  on  defend- 
ant Washington,  an«l  two  dollars  n^ceived  on  the  within  exe- 
cution. No  fees  paid  or  tendered  to  lay  off  the  defendant's 
homestead."  The  court  found  that  no  fees  were  tendered  or 
paid  to  set  apart  the  homestead  of  either  of  the  defendants. 

The  sheriff  and  his  otRce  deputy,  W.  T.  Bannerman,  tes- 
tified that  when  the  execution  was  filed  in  the  sheriff's  office 
by  the  plaintiff's  attorney,  the  lawful  fees,  required  by  law  to 
be  prepaid,  were  demanded  and  that  the  plaintiff's  attor- 
ney paid  only  fifty  cents,  and  that,  accordingly,  the  execu- 
tion was  served  upon  the  defendant  George  Washington, 
who  paid  two  dollars.  That  plaintiff  refused  to  pay  the 
fees  to  set  apart  the  homestead  of  the  defendants,  and  the 
sheriff  proceeded  no  further  but  made  the  return  of  the 
execution  aforesaid. 

The  plaintiff  offered  evidence  tending  to  prove  that  the 
plaintiff  paid  to  the  sheriff's  deputy  one  dollar  and  fifty 
cents  at  the  time  the  execution  was  filed  in  the  sheriff's 
office  and  that  nothing  more  was  done. 

The  evidence  is  very  conflicting.  The  court  being  of 
the  opinion  that  the  burden  of  proof  is  upon  the  plaintiff 
to  show  to  the  court  by  a  preponderance  of  evidence  that 
he  tendered  the  fees  required  by  law  to  the  sheriff  or  his 
deputy  when  he  filed  said  execution,  adjudged  that  the 
plaintiff  did  not  tender  to  the  sheriff  or  his  deputy  the 
fees  required  by  law  for  serving  the  said  execution  upon 
the  defendants,  and  further,  that  the  plaintiff  did  not 
tender  the  fees 'setting  apart  the  homestead  and  personal 
property  exemptions,  and  thereupon  discharged  the  rule 
against  the  defendant  and  taxed  the  plaintiff  with  the  costs 
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of  the    proceeding.       Froiti    this   judgment    the    plaintiff 

appealed. 

« 

Mr.  H,  L.  Stevens^  for  plaintiff  (appellant). 
No  counsel,  contra. 

Avery,  J.:  The  only  question  raised  by  the  appeal  and 
discussed  on  the  argument  of  case  here  was  whether  the 
Judge  erred  in  holding  that  the  burden  of  proof  was  upon 
the  plaintiff,  when  he  undertook  to  contradict  the  sheriff's 
return  that  no  fees  were  ''paid  or  tendered  to  lay  off  the 
defendant's  homestead."  In  Hunter  v.  Kirk^  4  Hawks, 
277,  Judge  Hall  said  that  as  the  sheriff  is  "a  sworn  offi- 
cer, his  return  cannot  be  contradicted  by"  a  single  aflS- 
davit.  That  case  was  cited  with  approval  as  to  this  point 
in  Mason  v.  Miles^  63  N.  C,  564.  If  the  same  amount  of 
artificial  weight  is  not  still  to  be  given  to  such  returns, 
they  are  at  least  competent  as  official  acts,  and  when 
admitted,  constitute  prima  facie  evidence  of  the  truth  of 
what  the  sheriff  stated  in  compliance  with  the  require- 
ments of  law.  Siinpson  v.  Hiatt^  13  Ired.,  470;  Loftin  v. 
Huggins^  2  Dev.,  10.  "A  levy  endorsed  on  the  execution" 
said  RuFFiN,  C.  J.,  in  State  v.  Vielc^  3  Ired.,  491,  "has  been 
received  9^^  prima  facie  evidence  for  the  sheriff  upon  the 
ground  that  such  an  entry  was  a  cotemporaneous  act, 
being  a  part  of  his  return."  If  the  return  was  prima 
facie  or  presumptively  true,  nothing  further  appearing,  or 
until  rebutted  by  contradictory  evidence,  it  was  the  duty 
of  the  court  to  act  on  the  assumption  that  it  was  a  correct 
report  of  the  sheriff's  official  acts  in  reference  to  the  pro- 
cess. Upon  the  authorities  cited  we  think  there  was  no 
error  in  the  ruling  complained  of  and  the  judgment  of  the 

court  below  must  be  affirmed. 

Affirmed. 
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C.  A.  BAUGERT  v.  WILLIAM  B.  BLADES  et  al. 

* 

Action /or  Trespass — Ifes  Judicata — Estoppel  as  Between 

Several  Defendants, 

1.  While  the  rule  is  that  a  judgment  against  several  defendants 

determines  none  of  the  rights  among  themselves,  but  only 
the  existence  and  legality  of  the  demand,  yet,  where  the 
respective  rights  of  the  parties  are  drawn  in  issue  by  them 
and  adjudicated,  the  judgment  is  conclusive  between  them; 
therefore, 

2.  Where,  in  an  action  to  recover  land,  each  of  two  defendants 

claimed  title  in  himself  and  one  was  adjudged  to  be  the  owner 
of  a  certain  part  and  the  other  of  the  balance,  the  judgment 
is  res  judicata  as  between  such  defendants  and  all  persons 
claiming  under  them. 

Action  for  trespass  heard  before  Hoke^  e/.,  at  Spring 
Term,  1895,  of  Jones  Superior  Court,  on  an  agreed  state- 
ment of  facts,  as  follows  : 

"1.  The  locus  ill  quo  is  that  part  of  the  laud  in  Jones 
county,  North  Carolina,  known  as  the  Starkey  McDaniel 
place  or  land,  which  is  known  as  the  excess  over  the 
homestead  of  Starkey  McDaniel,  lying  on  Antoine  branch. 

"2.  The  timber  was  cut  and  removed  by  the  defendants 
from  the  locus  i7i  quo. 

"3.  The  locus  in  quo  was  sold  under  an  execution  issued 
on  a  judgment  against  Starkey  McDaniel  to  J.  E.  Amyett, 
and  conveyed  to  said  Amyett  by  deed,  dated  September  6, 
1869,  by  John  Pearce,  sheriff,  before  any  offer  to  sell  by 
Starkey  McDaniel  to  his  brothers  was  made,  in  compliance 
with  the  devise  herein  mentioned. 

"4.  It  was  conveyed  by  J.  E.  Amyett,  the  purchaser, 
under  the  said  execution,  and  the  sheriff's  grantee,  to 
Christopher  M.  Pollock,  by  deed,  dated  March  22nd  1870. 

"5.  O.  M.  Pollock  and  wife  conveyed  in  fee  to   Lewis^ 
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M.  Pollock,  one  of  the  defendants,  by  deed,  dated  Janu- 
ary 15th,  1876. 

"6.  The  said  Lewis  M.  Pollock,  defendant,  and  those 
under  whom  he  claims,  have  been  in  possession  o{ sa,id  loctis 
in  quo  ever  since  the  date  of  said  sheriff's  deed,  September 
6th,  1869. 

"7.  Both  plaintiffs  and  defendants  claim  title  through 
and  from  Starkev  McDaniel. 

"8.  Starkey  McDaniel  derived  title  under  the  will  of 
his  father,  James  McDaniel,  Sr.,  as  devisee. 

"9.  The  said  will  was  probated  at  June  Term,  1854,  and 
recorded  in  the  records  of  wills,  in  Jones  county,  in  book 
B,  on  page  219. 

"10.  The  will  was  construed  by  the  Supreme  Court  and 
decision  reported  in  5th  Jones'  Equity,  page,  351,  in  case 
of  McDaniel  v.  McDaniel, 

"11.  The  construction  by  the  Supreme  Court  of  the 
devise  to  Lewis  McDaniel,  as  stated  in  said  5th  Jones' 
Equity,  page  351,  applies  to  and  governs  the  devise  to 
Starkey  McDaniel. 

"12.  Starkey  McDaniel  moitgaged  the  land  in  fee  to 
M.  Hahn  &  Co.,  March  30,  1878,  book  26,  page  564. 

"13.  Starkey  McDaniel  conveyed  the  land  to  James 
McDaniel  in  fee,  by  deed  November  22,  1879.  Book  29, 
page  448,  in  compliance  with  the  will  of  his  father. 

"14.  James  McDaniel,  the  above  named  grantee  of 
Starkey  McDaniel,  was,  at  the  time  of  the  said  conveyance, 
November  22,  1879,  the  only  surviving  brother  of  Starkey 
McDaniel,  and  the  last  surviving  son  of  the  aforesaid 
devisor,  James  McDaniel,  Sr.,  excepting  the  said  Starkey. 

"15.  James  McDaniel,  the  son  of  the  said  devisor,  died 
sometime  after  the  conveyance  to  E.  R.  Page,  next  men- 
tioned. 

"16.  James    McDaniel,    the   said   grantee   of    Starker 
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McDaniel,  conveyed  in  fee  the  land  to  E.  R.  Page,  by 
deed  dated  November  22,  1879.     Book  29,  page  449. 

"17.  E.  R.  Page  and  wife  conveyed  by  mortgage  in  fee 
to  Sebastian  Baugert,  December  15,  1882.  Book  30,  page 
449. 

"18.  E.  P.  McDaniel,  as  assignee  of  the  mortgage 
aforesaid,  executed  by  Starkey  McDaniel  to  M.  Hahn  & 
Co.,  registered  March  30,  1878,  brought  an  action  to 
foreclose  the  same ;  and  Starkey  McDaniel,  E.  R.  Page 
and  S.  Baugert,  the  aforesaid  mortgagees,  were  made 
parties  defendant  at  Spring  Term,  1882,  and  judgment  was 
rendered  decreeing  a  sale  of  the  land  to  satisfy  and  pay 
off  the  sai<i  mortgage  to  M.  Hahn  '%  Co.,  and  the  said 
mortgage  to  S.  Baugert,  at  Fall  Term,  1888. 

"19.  The  land  was  sold  pursuant  to  the  judgment  by 
the  commissioners,  M.  D.  W.  Stevenson  and  P.  H.  Pelle- 
tier,  and  conveyed  in  fee  to  C.  A.  Baugert,  the  plaintiff 
herein,  and  sale  confirmed. 

"  20.  Starkey  MtDaniel  is  still  living,  and  has  no  chil- 
dren. 

"21.  Starkey  McDaniel  brought  an  action  at  Fall  Term, 
1881,  against  E.  R.  Page,  Lewis  M.  Pollock  and  C.  M. 
Pollock,  as  defendants,  and  in  his  complaint  claimed 
absolute  title  to  the  land  in  fee,  and  asked  that  the  deed 
executed  by  him  in  favor  of  James  McDaniel,  Page's  grant, 
be  set  aside  for  fraud,  and  that  the  sale  under  execution 
and  the  conveyance  of  the  land,  through  the  sheriff's  deed 
to  J.  E.  Amyett  and  then  to  C.  M.  Pollock,  as  above  set  forth, 
be  declared  a  trust  for  the  said  Starkey  McDaniel,  and 
that  he  recover  the  land  from  the  said  E.  R.  Page  and 
Lewis  M.  Pollock,  and  be  declared  entitled  thereto  in  fee. 

"  In  this  action  judgment  was  rendered  at  Fall  Term, 
1883,  as  follows : 

"22.  That  Lewis  M.  Pollock,  one  of  the  defendants,  is 
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the  owDei  of  the  tract  of  land  of  which  he  is  alleged  in  the 
complaint  to  be  in  possession,  which  is  known  as  the  excess 
after  the  allotment  of  the  homestead  in  the  Starkey 
McDaniel  land  or  plantation,  and  fully  described  in  the 
deed  of  C.  M.  Pollock,  and  recorded  in  the  book  Y,  folio 
319. 

"  23.  That  E.  R.  Page  is  the  owner  in  fee-simple  of  the 
tract  of  which  he  is  alleged  to  be  in  possession,  known  as 
the  homestead  of  Starkey  McDaniel. 

"  That  as  to  C.  M.  Pollock,  action  dismissed. 

"  24.  The  complaint  and  the  answers  of  E.  R,  Page  and 
L.  M.  Pollock  are  made  a  part  of  this  statement. 

*'  25.  The  tract  of  land,  of  which  Lewis  M.  Pollock  is 
adjudged  to  be  the  owner  in  last  named  judgment,  is  the 
locus  in  quo, 

"  If  the  court  should  be  ot  the  opinion  that  Lewis  M. 
Pollock  is  not  entitled  to  the  locus  in  quo  in  fee-simple 
absolute,  then  judgment  shall  be  rendered  in  favor  of  the 
plaintiff,  for  the  value  of  the  timber  cut  and  removed 
from  said  locus  in  quo^  by  Wm.  B.  B.  Blades  and  Lewis 
M.  Pollock,  within  three  years  before  the  commencement 
of  this  action." 

His  Honor  adjudged  that  the  defendant,  L.  M.  Pollock, 
was  the  owner  in  fee  of  the  land  described  in  the  complaint 
as  the  excess  of  the  homestead,  and  that  the  defendants  go 
without  day,  and  recover  of  plaintiiF  the  costs  of  this  action. 

From  this  judgment  plaiutiif  appealed. 

The  plaintiif  excepted  as  follows  : 

"  1.  The  plaintiff  excepts  to  the  judgment  herein,  and 
says  :  That  as  Starkey  McDaniel,  under  his  father's  will, 
had  the  use  and  enjoyment  of  the  land  at  his  discretion, 
during  his  natural  life  in  any  event,  subject  to  be  deter- 
mined only  by  his  own  volition,  then  he  had  the  right 
which  he  might  convey  for  his   life,  and  if  he  might  dis- 
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pose  of  the  land  for  his  own  benefit  for  his  life,  then  such 
interest  was  subject  to  execution  in  favor  of  creditors,  and 
the  purchaser.  Pollock,  at  execution  sale,  obtained  the  use 
and  occupation  of  the  land  for  such  life ;  and  Starkey 
McDaniers  subsequent  conveyance  in  fee,  according  to  the 
conditions  of  the  will,  would  not  affect  a  previous  convey- 
ance f  .>r  life  by  said  Starkey,  and  if  this  would  not  be 
affected,  neither  would  the  interest  for  life  which  the 
plaintiff  contends  was  conveyed  by  the  sheriff's  deed  to 
Amyett  and  Pollock. 

"2.  The  plaintiff  says  further  that  Pollock  had  the  right 
to  occupy  the  lous  in  quo  during  the  life  of  Starkey  McDan- 
iel,  who  is  still  living. 

"Therefore,  the  plaintiff  is  not  barred  by  the  statute; 
and  under  the  agreed  statement,  submitted  to  Judge  HoJce^ 
the  plaintiff  is  entitled  to  recover  for  the  value  of  the  tim- 
ber cut  from  the  locus  in  quo, 

"3.  The  plaintiff  further  says  that  the  title  to  the  locus 
in  quo  was  not  put  in  issue  in  the  action  brought  by  Star- 
key  Mc Daniel  v.  Levns  Pollock  and  E.  R,  Page^  between 
the  defendants  Page  and  Pollock,  since  Page  was  sued  for 
one  part  of  the  land  and  Pollock  for  another  part,  and  it 
was  not  necessary  for  Page  to  either  admit  or  deny  the 
title  of  Pollock  ;  and  although  Baugert,  the  plaintiff,  claims 
under  Page,  the  judgmunt  in  that  case  h  not  res  adjudicata 
as  to  this  action,  now  pending. 

Mr.  H.  C.    Whitehurst^  for  plaintiff  (appellant). 
Messrs.   W.  W.  Clark  and  P.  M.  Pearsall^  for  defend- 
ants. 

Fatrcloth,  C.  J. :  James  McDaniel,  Sr.,  devised  certain 
lands,  of  which  the  locus  in  quo  is  a  part,  to  his  son  Star- 
key  in  fee,  defeasable  in  the  event  that  the  devisee  should 
117—15 
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die  leaving  no  lawful  heir  or  issue  surviving  him,  in  which 
event  the  lands  should  be  equally  divided  between  the 
devisor's  surviving  sons.  It  was  also  declared  in  the  will 
that  if  the  son  Stark ey  should  desire  to  sell  the  lands  and 
mills,  the  five  or  surviving  sons  should  have  the  offer  of 
purchase,  at  a  price  to  be  fixed  by  valuation  if  they  could 
not  agree,  should  they  be  disposed  to  do  so. 

In  Mal)aniel  v.  McDaniel^  5  Jones  Eq.,  351,  which  con- 
trols the  present  action,  the  devisee  asked  for  a  construc- 
tion of  the  will,  alleging  that  the  five  brothers  would 
neither  buy  the  lands  nor  waive  their  rights  as  an  encum- 
brance on  the  power  of  the  devisees  to  sell. 

In  a  learned  opinion  it  was  adjudged  that  the  five  or 
surviving  brothers  should  be  put  to  their  election  under 
.  the  direction  of  the  court,  either  to  take  the  land  in  the 
manner  prescribed  or  to  decline  it.  What  were  the  rights 
of  the  purchaser  at  the  sheriff''8  sale  and  his  assignees  and 
of  those  under  the  several  conveyances  from  Starkey  McDan- 
iel,  are  questions  not  now  before  the  Court.  Each  party 
claims  under  and  through  said  Starkey  and  the  question 
turns  upon  the  ques^tion  of  estoppel,  arising  out  of  the  judg- 
ment set  out  in  the  records  and  rendered  at  Fall  Terra, 
1883,  in  which  Starkey  McDaniel  was  plaintifi^  and  E.  R. 
Page,  Lewis  M.  Pollock  and  C.  M.  Pollock  were  defend- 
ants. The  plaintifi' claimed  title  in  fee  and  alleged  fraud 
in  his  conveyance  to  James  McDaniel  and  demanded  that 
the  sale  through  the  sheriff  be  declared  a  trust  for  his  bene- 
fit and  that  he  recover  the  land  from  said  E.  R.  Page  and 
Lewis  M.  Pollock,  said  Page  being  the  party  under  whom 
the  plaintiflf  claims  title  by  virtue  of  a  judgment  and  com- 
missioner's sale  in  1888.  The  defendants  Page  and  L.  M. 
Pollock  answered  separately  denying  the  main  allegations 
of  the  plaintifl^,  Starkey,  and  claimed  title  to  the  lands  of 
which  they  were  in  possession.     The  judgment  was,  as  set 
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out  in  the  record,  tliat  the  defendant,  Lewis  M.  Pollock, 
was  the  owner  of  the  part  in  excess  of  the  homestead  (the 
loGus  in  quo)  and  that  Page  was  the  owner  in  fee  of  the 
homestead  estate,  and  the  action  was  dismissed  as  to  C.  M. 
Pollock. 

The  plaintiff  insists  that  she  is  not  concluded  by  said 
judgment,  because  Page,  her  grantor  and  Pollock  answered 
separately  and  there  was  no  antagonism  between  them, 
each  defending  for  separate  parts  of  the  land. 

On  examination  of  the  record  we  find  that  the  plaintiff, 
Starkey,  sued  for  and  demanded  possession  of  the  whole 
tract  of  land,  alleging  that  the  sheriff  sold  in  fact,  sub- 
ject to  the  homestead,  but  conveyed  the  entire  estate  by 
deed  to  the  purchaser.  Defendant  Page,  in  his  answer 
denies  the  material  allegations  of  the  complaint  and  alleges 
that  he  is  owner  in  fee  of  said  premises.  The  defendant 
Pollock  answers  and  denies  all  the  material  allegations  and 
says  further  that  he  has  had  a  long  and  quiet  possession 
and  ought  not  to  be  disturbed. 

It  is  quite  apparent  from  these  pleadings  that  an  intelli- 
gent trial  required  that  the  rights  of  the  defendants,  as 
well  as  the  plaintiffs,  should  be  fully  determined  and  set- 
tled, as  appears  from  the  judgment  was  done,  and  we  think 
the  plaintiff  is  concluded  by  the  record  from  denying  the 
ownership  of  the  locus  in  quo  to  be  in  Lewis  M.  Pollock. 
The  rule  seems  to  be  that  a  judgment  against  several 
defendants  determines  none  of  the  rights  of  the  defendants 
among  themselves,  but  only  the  existence  and  legality  of 
the  demand.  Where,  however,  the  respective  rights  of 
the  parties  are  drawn  in  issue  by  them  and  adjudica- 
ted, the  judgment  is  conclusive  between  them.  If  the 
party  however  entitled  to  the  benefit  of  a  judgment  opens 
the  same  in  part,  it  will  be  open  for  general  purposes  in 
the   second  action,  as  if  it  does  not  contain  within  itself 
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orders  or  directions  sufficient  to  carry  it  into  effect, 
and  can  no  longer  be  treated  as  res  adjudicata.  Parties 
unwilling  to  be  made  plaintiffs  are  frequently  made  defend- 
ants for  the  very  purpose  of  having  their  rights  adjudi- 
cated and  to  have  titles  quieted.  If  the  parties  have  had  a 
hearing  and  an  opportunity  to  be  heard  and  assert  their 
rights  they  are  concluded  as  far  as  it  affects  their  rights 
presented  and  passed  upon  by  the  decree  of  the  court. 
This  question  is  discussed  in  2  Black  on  Judgments,  Sec- 
tion 599,  in  Coocoron  v.  Canal  Co.^  94  U.  S.,  741,  also  in 
Louis  V.  Brown^  109  U.  S.,  162,  167.  As  to  the  liability 
of  tenants  in  fee  with  an  executory  devise  over,  see  28  Am. 
and  Eng.  Enc,  899,  and  notes.     No  error. 

Affirmed. 


JAMES  O.  SUTTON  v.  JOHN  R.  PHILLIPS. 

Qui  Tarn  Action— Appeal — Practice —  Weights  and 

Measures. 

1.  In  case  of  a  discrepancy  between  the  case  on  appeal  and  the 

record,  the  latter  will  govern,  but  where  the  verdict  set 
out  in  the  record  is  susceptible  of  different  meanings  and 
an  admission  of  counsel  set  out  on  the  case  or  on  the  argu- 
ment is  not  contradictory  but  explanatory  of  the  true  mean- 
ing of  the  verdict,  the  latter  will  be  allowed  to  govern. 

2.  The  Statute  (Sectiou  3841  of  The  Code)  does  not  make  one  liable 

to  the  penalty  therein  imposed  until  after  his  refusal  to  allow 
the  standard  keeper  to  seal  and  stamp  the  weights. 

Petition  to  rehear  the  case  between  the  same  parties 
decided  at  February  Term,  1895,  of  this  Court,  and  reported 
in  116  North  Carolina  Reports,  page  502.  The  petition 
was  as  follows : 

"J(9  the  Honorable^  the  Supreme  Court  of  North  Carolina: 

"The  petition  of  John  E.  Phillips,  the  defendant  herein. 
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respectfully  submits  that  there  is  error  in  the  judgment 
and  opinion  of  the  court  rendered  in  this  action  at  Febru- 
ary Term,  1895,  in  the  following  particular: 

"The  court  holds  that  the  defendant's  construction  of 
the  statute  {Code^  Sec.  3842)  is  correct,  and  that  no  penalty 
is  incurred  until  the  standard-keeper  has  visited  the  owner 
of  the  weights  and  measures  and  demanded  to  try  them  by 
the  standard,  which  the  owner  has  refused  to  permit  and 
allow,  but  that  the  finding  of  the  jury  in  this  case  conclu- 
sively settled  the  fact  that  such  demand  had  been  made  and 
refused.  It  is  submitted,  with  great  respect,  that  this  lat- 
ter ruling  is  erroneous,  for  the  following  reason : 

"1.  The  finding  of  tho  jury  is  in  these  words  :  'Did  the 
defendant  sell  meat  to  the  plaintiff  on  the  ~  day  of  April, 
1893,  and  on  the  -  day  of  May,  1893,  and  on  the  ~  day  of 
June,  1893,  by  weights  that  had  not  been  adjusted  by  the 
Standard-keeper  as  required  by  the  statute  ?  Answer  :   Yes.' 

"The  defendant  moved  that  'judgment  be  rendered 
against  the  plaintiff  for  cost,  and  the  action  be  dismissed  as 
to  the  defendant — the  defendant  contending  that  the  amend- 
ment of  Section  3841  -by  the  Acts  of  1893,  chapter  100, 
repealed  the  penalty  in  Section  3S42,  except  in  case  he 
was  called  on  by  the  Standard  keeper,  and  refused  to  allow 
and  permit  him  to  adjust  the  scales.  It  is  admitted  the 
defendant  had  not  been  called  on  by  the  Standard-keeper 
for  that  purpose.' 

"It  appears  by  the  case  stated  that  this  admission  was 
made  in  the  midst  of  the  motion  for  judgment,  as  appears 
by  the  foregoing  and  by  the  subsequent  statement  in  the 
said  case.  It  is  submitted  that  this  special  fact  modifies 
and  controls  the  general  language  used  in  the  issue. 

"2.  That  if  this  be  not  true,  and  the  admission  is  deemed 
repugnant  to  the  finding,  no  judgment  should  be  rendered 
against  defendant,  but  a  new  trial  ordered. 
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"Your  petitioner  has  secured  the  judgment  complained  of. 

"Wherefore,  he  prays  that  the  cause  mny  be  reheard, 
and  for  such  other  relief  as  may  be  just,  and  that  the  col- 
lection of  said  judgment  may  be  restrained  until  this  peti- 
tion is  disposed  of." 

Messrs.  R.  O,  Burton  and  B.  M,  Galling^  for  petitioner. 
Mr,  N,  J,  jRouse^  contra. 

Clabk,  J. :  Petition  to  rehear  this  case,  reported  in 
116  N.  C,  502.  The  rehearing  is  restricted  to  the  fol- 
lowing point,  which  is  stated  on  page  510  :  "The  jury 
find  in  response  to  the  first  issue  that  the  defendant  sold 
meat  to  the  plaintiif  by  'weights  which  had  not  been 
examined  and  adjusted  by  the  standard  keeper  as  required 
hy  the  statute.^  These  words 'as  required  by  the  statute' in 
the  verdict  have  the  same  reference  to  the  amended  Section 
3841  as  the  word  'aforesaid'  in  the  statute,  and  can  only 
mean  that  the  defendant,  not  having  complied 'as  required' 
with  the  duty  of 'allowing  and  permitting' his  weights  and 
measures  to  be  sealed  and  stamped,, did  sell  meat  by  them." 
In  the  case  settled  on  appeal  for  this  Court  signed  by  coun- 
sel the  following  appears  :  "It  was  admitted  when  motion 
was  niade  for  judgment  that  the  defendant  had  not  been 
called  on  by  the  standard-keeper  for  the  purpose  of  sealing 
and  stamping  his  weights  and  measures." 

It  is  settled  by  numerous  cases  that  if  there  is  a  discrep- 
ancy between  the  case  on  appeal  and  the  record,  the  lat- 
ter governs.  State  v.  Keeter^  80  IS".  C,  472;  Adrian  v. 
ShaWy  84,  N.  C,  832,  and  other  cases  cited  in  Clark's  Code 
(2nd.  Ed.)  p.  579.  If,  therefore,  the  verdict  had  found 
^  explicitly  any  fact,  and  in  the  case  on  appeal  (whether 
signed  by  counsel  or  settled  by  the  Judge)  an  admission 
to  the  contrary  of  the  verdict  were  set  out  as  having  been 
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made  during  the  trial,    the   record  of  the  verdict  would 

govern.     But  here  the  verdict  is  susceptible   of  different 

meanings  and  the  admission  set  out  as  having  been   made 

by. plaintiff  or  his  counsel  on  the  argument  for  the  motion 

for  a  new  trial,   is  not  contradictory  to  the   verdict,  but 

explanatory  of  the  true  meaning  thereof,  and  was  in  open 

court,  with  the  evidence  fresh  in  mind.     On  the  rehearing 

here,  counsel  for  plaintiff  did   not  contest  the  correctness 

of  this   view  of  the  verdict  and  of  hiB  having  made  the 

admission  thereof. 

This  rehearing  does  not  call  in  question  so  much  of  the 

former  opinion  as  passed  upon  the  constitutional   question 

involved,  which,  besides,  was  cited  and  approved  in  JBur- 

well  V.  Hughes,  116  N.  C,  430,  437. 

Petition  Allowed. 


B.  W.  NASH,  Trustee  v.  S.  J.  SUTTON  et  al. 

Religious  Society — Right  of  Individual  Member — Removal 
of  Faithless  Trustees — Title  of  Property — Recovery  of 
Legal  Title. 

1.  Under  the  proviBions  of  The  Code  (chapter  54)  a  religious  society 

may  remove  a  trustee  of  church  property,  who  proves  faith- 
less to  his  trust,  and  may  fill  any  vacancy  thus  created. 

2.  An  individual  member  of  a  religious  society  has  an  equitable 

interest  in  the  property  held  by  the  church  and  may  main- 
tain an  action  for  the  removal  of  faithless  trustees,  who  have 
deprived  the  society  of  property  held  by  them  in  trust  for  yie 
purposes  and  in  the  manner  set  forth  in  chapter  54  of  The 
Code. 

3.  In  such  case  the  judgment  may  be  so  framed  as  to  app  )int  the 

plaintiff  trustee  instead  of  the  trustees  so  removed  and  to 
direct  a  conveyance  of  the  legal  title  of  property  to  him  to 
be  held  in  trust  for  the  use  and  benefit  of  the  society  and  to 
convey  it  as  such  society  may  direct. 
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Civil  action,  tried  at  Fall  Term,  1894,  of  Lenoir  Supe- 
rior Court,  before  Boykin,  e/.,  and  a  jury.  LFpon  the  close 
of  the  plaintiff's  testimony,  hie  Honor  intimate<l  that  the 
plaintiff  could  not  recover,  whereupon  he  submitted  to  non- 
suit and  appealed.  The  facts  appear  in  thq  opinion  of 
Associate  Justice  Montgomery. 

Mr.  W.  li.  Allen^  for  plaintiff  (appellant). 
Mr,  jV.  J,  Bouse^  for  defendants. 

Montgomery,  J.:  Chapter  54  of  The  Code^  entitled 
"Religious  Societies,"  furnishes  full  security  for  the  pro- 
tection of  the  possession  and  title  to  lands  given,  granted 
or  devised  for  the  purpose  of  religious  worship.  The 
trustees  to  whom  the  property  is,  or  has  been  conveyed  or 
devised,  arc  the  owners  of  the  legal  estate  for  the  benefit 
of  the  church,  congregation,  denortiination  or  society  "for 
their  several  use  according  to  the  intent  expressed  in  the 
gift,  conveyance  or  will ;  and  in  case  there  shall  be  no 
trustee  then  in  the  said  churches,  denominations,  congre- 
gations or  societies  according  to  said  intent,"  Section 
3667  of  The  Code  further  provides,  that  any  ecclesiastical 
body,  whether  it  be  called  synod,  conference  or  convention, 
representing  any  church  or  religious  denomination,  may 
appoint,  whenever  and  in  such  manner  as  such  bodies, 
societies  or  congregation  may  deem  proper,  a  suitable  num- 
ber of  persons  as  trustees,  each  for  itself,  which  trustees 
and  their  successors  shall  have  the  right  and  power  to 
receive  gifts  and  to  buy  and  to  hold  property,  real  and 
personal,  in  trust  for  such  church  or  denomination,  religious 
society  or  congregation.  There  is  a  limit  to  such  acquisi- 
tion of  property,  however,  as  to  lands  not  used  directly  for 
religious  use  and  worship,  which  it  is  not  necessary  to 
notice  here.     Section  3668  of  The  Code  provides  that  "the 
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body  appointing  may  remove  such  trustees  or  any  of  them, 
and  fill  all  vacancies  caused  by  death  or  otherwise,  and  the 
said  trustees  and  their  successors  mav  sue  and  be  sued  in 
all  proper  actions  for  or  on  account  of  the  donations  and 
property  so  held  or  claimed  by  them."  The  plaintiff 
brings  this  action  in  his  own  behalf  as  a  member  of  Hickory 
Grove  Church  and  as  trustee  of  Union  Baptist  Association 
to  have  set  up  a  lost  deed  to  the  property  in  dispute  and  to 
have  the  defendants,  whom  he  alleges  to  be  faithless 
trnstees  of  the  church,  removed  ;  to  have  himself  declared 
trustee,  and  for  the  possession  of  the  property  to  hold  for 
the  benefit  of  the  Union  Baptist  Association.  It  is  alleged 
in  the  complaint  that  a  deed  was  made  by  J.  E.  Sutton  and 
wife  to  the  trustees  of  the  church,  the  defendants,  for 
the  land  on  which  the  church  was  built.  The  deed  was 
made  in  1872  for  "the  use  and  benefit  of  the  Baptist 
denomination  and  church  at  Hickory  Grove; "  that  the 
defendants  as  such  trustees  took  charge  of  the  property, 
and  the  church  congregation  used  and  enjoyed  it  as  a  place 
of  worship  for  many  years  thereafter;"  that  the  deed  was 
duly  registered  but  has  been  lost  and  the  registry  contain- 
ing the  registration  has  been  destroyed  by  tire ;  that  the 
plaintiff  has  been  unlawful  deprived  of  the  use  of  the 
church  property  and  ejected  therefrom  ;  and  that  the  defend- 
ants abandoned  their  faith  as  Baptists,  and,  with  the 
greater  number  of  the  congregation,  have  joined  another 
denomination  of  christians  and  have  been  for  some  time 
using  and  enjoying  the  church  property  exclusively  for  the 
benefit  of  the  church  which  they  recently  joined,  and  claim 
the  property  as  that  of  the  church  of  their  new  faith  ;  that 
the  defendants  have  been  removed  as  trustees  by  the  Union 
Baptist  Association  on  account  of  their  faithlessness,  and 
the  plaintiff  appointed  by  the  association  sole  trustee  for 
their    benefit,    that    association    claiming    the    right    to 
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remove  the  defendants  and  to  appoint  the  plaintiff  in  their 
stead  under  powers  conferred  on  them  by  the  action  of  the 
churches  comprising  the  Association,  including  the  church 
at  Hickory  Grove;  and  that  the  plaintiff  as  such  trustee 
has  demanded  the  property  from  the  defendants  and  also 
a  deed  from  them  to  him  which  the  defendants  refused  to 
give.  The  plaintiff  on  the  trial  testified  to  all  the  material 
facts  set  out  in  the  complaint,  and  upon  the  conclusion  of 
his  testimony  the  court  intimated  that  the  plaintiff  could 
not  recover,  although  the  church  at  Hickory  Grove  might 
be  disorganized  and  incapable  of  transacting  its  business, 
as  the  plaintiff  admitted  that  no  conveyance  had  been 
made  from  the  trustees  of  the  church  to  him.  There  was 
error  in  this  ruling.  It  was  not  necessary  that  the  plain- 
tiff should  have  had  theiegal  title  to  the  property  to  entitle 
him  to  relief  in  this  action.  It  is  not  required  of  lis  to 
pass  on  the  regularity  and  effect  of  the  appointment  of  the 
plaintiff  as  trustee  of  the  Union  Association,  for  as  an 
interested  member  of  the  Hickory  Grove  church  and  of 
the  Union  Baptist  Association  he  had  an  equitable  interest 
in  the  property  sufficient  to  enable  him  to  bring  this  action 
against  the  defendants  who,  as  he  had  alleged  and  testi- 
fied, proved  faithless  to  their  trust  and  to  have  them  removed 
for  the  breach  and  a  new  trustee  appointed.  When  the 
ca«e  is  heard  on  the  complaint  and  answer,  if  the  plaintiff 
shall  recover,  the  judgment  can  be  so  framed  as  to  remove 
the  defendants  for  their  bad  faith  in  their  office  of  trus- 
tees, and  to  appoint  the  plaintiff  a  trustee  in  their  place  to 
hold  the  property  for  the  benefit  of  the  Union  Baptist 
Association,  he,  at  any  time  the  Association  may  require, 
to  convey  the  property  as  the  Association  may  direct. 

The  defendant  may  also  be  required  to  convey  to  the 
new  trustee  the  legal  title  to  the  property,  and  the  regis- 
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tration  of  the  judgment  be  made  to  operate  as  the  convey- 
ance. Error. 

NOTB.  In  this  case  in  the  109  N.  C,  550,  Mr.  W.  R.  Allen  is 
reported  as  having  an  appearance  for  the  defendants.  He  was  not 
employed  but  simply  read  the  authorities  of  Mr.  George  Rountree, 
the  counsel  of  the  defendant  who  was  necessarily  absent,  and  at 
his  request  and  through  courtesy  to  him. 


BRUCE  WILLIAMS,  TRUSTEE,  et  al  v.  PINKNEY  RICH,  et  al. 

Action  to  Foreclose  Mortgage  —  Agency  —  Evidence  — 
Instruction  to  Jury — Usury — Agreement  to  pay  Attor- 
ney's Fee  in  Case. of  Foreclosure  of  Mortgage. 


1.  Where,  in  the  trial  of  an  actiou  to  foreclose  a  mortgage  given  to 
secure  a  note  to  mortgage  company  for  money  loaned  to  the 
defendants,  the  defence  was  usury  and  it  appeared  that  the 
note  was  payable  at  Corbin  Banking  Company -s  office,  that 
the  deed  was  executed  to  one  S.  who  represented  himself  as 
/  plaintiffs  agent  but  that  the  loan  was  negotiated  by  one  H. 
who  sent  the  note  and  deed  to  the  Corbin  Banking  Com- 
pany which  in  return  sent  him  $170  of  which  defendants 
received  $157,  and  it  also  appeared  from  the  testimony  of  H. 
that  he  was  the  agent  of  the  Corbin  Banking  Company 
which,  to  his  knowlege,  was  acting  in  the  matter  in  con- 
nection with  plaintilT  Mortgage  Company ;  Held^  that  it 
was  proper  to  submit  to  the  jury  the  question  whether 
such  Banking  Company  was  the  agent  of  the  plaintiff  Mort- 
gage Company. 
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2.  Where,  in  the  trial  of  an  action  to  foreclose  a  mortgage  or  deed 

in  trust,  the  defence  was  usury  and  it  appeared  that  the  note 
given  to  plaintiff  Mortgage  Company  was  sent  to  Corbin 
Banking  Company  which  remitted  the  money  to  its  attor- 
ney who  conducted  the  negotiations  and  who  testified  that 
the  Banking  Company  and  the  plaintiff  Mortgage  Company 
were  connected  in  the  transaction,  it  was  proper  to  instruct 
the  jury  that  they  should  consider  the  whole  evidence  as 
to  the  agency  of  the  Banking  Company  and  that,  if  the  lat- 
ter acted  simply  as  a  broker  who,  at  defendant's  request, 
negotiated  the  loan  from  the  plaintiff  Mortgage  Company 
and  not  as  the  agent  of  the  latter  company,  the  Plaintiff 
Mortgage  Company  was  entitled  to  recover  notwithstanding 
the  exorbitant  commissions  charged  but  that  if  the  Banking 
Company  was  the  agent  of  the  Plaintiff  Mortgage  Com- 
pany, or  even  associated  or  connected  with  it  in  business 
and  shared  the  profits  of  the  transaction,  the  plaintiff  was 
presumed  to  know  of  the  usurious  nature  of  the  trans- 
action and  could  not  recover. 

3.  A  stipulation  in  a  note  or  mortgage  for  the  payment  by  the 

mortgagor,  or  out  of  the  proceeds  of  the  sale,  of  attorney's 
fee  iu  addition  to  the  principal  and  interest  of  the  note,  is 
evidence  of  the  usurious  nature  of  the  transaction. 

Civil  action,  tried  before  Graham^  «/.,  and  a  jury,  at 
August  Term,  1895,  of  Duplin  Superior  Court.  There 
was  verdict  for  defendants  and  from  the  judgment 
thereon  the  plaintiff  appealed.  The  facts  sufficiently  appear 
in  the  opinion  of  Associate  Justice  Montgomery. 

Messrs,  Shepherd  cfe  Biishee  and  H,  L,  Stevens^  for  plain- 
tiff (appellant). 

Mr.   ir.  a.  Allen^  for  defendant. 

Montgomery,  J.:  The  defendant  executed  his  promis- 
sory note  to  the  plaintiff  (The  American  Freeliold  Land 
&  Mortgage  Co.,  of  London,  Limited)  for  $200  payable 
five  years  after  date  with  interest  at  8  per  cent,  payable 
annually.  Though  it  was  secured  by  deed  of  trust  on  land, 
it  contained  an  attempt  to  waive  the  exemption  provided 
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for  by  the  Constitution  in  all  the  property  the  debtor  had 
or  might  thereafter  acquire.  The  note  provided  that  in 
case  the  interest  was  not  promptly  paid,  the  unpaid  inter- 
est should  bear  interest,  and  also  a  provision  that  if  it  had 
to  be  collected  by  suit  all  costs  of  collection,  ten  per  cent 
of  the  principal  and  interest,  as  attorney's  fees,  were  to  be 
paid  by  the  maker.  The  deed  of  trust  was  executed  by 
defendant  and  his  wife  to  one  J.  K.  Sherwood  who  repre- 
sented himself  to  be  the  agent  of  the  plaintiff  in  making 
the  loan  upon  a  tract  of  land  in  Duplin  county ;  and  it 
contained  a  provision  that,  in  case  foreclosure  should  have 
to  be  made  to  collect  the  debt,  all  costs  and  expenses 
thereof  including  a  lawyer's  fee  of  $20  should  be  paid  out 
of  the  proceeds.  It  provided  further  that  the  debtor 
should  pay  all  taxes  upon  the  land  during  the  loan,  and  on 
the  deed  of  trust  or  the  note  secured  thereby.  The  note 
was  made  payable  to  The  Corbin  Banking  Co.,  at  New 
York  City,  and  it  together  with  the  deed  of  trust  was  sent 
by  one  W.  L.  Hill  t(\  the  said  Banking  Company,  upon 
the  reception  of  which  that  company  sent  to  Hill  $170  of 
which  sum  the  defendant  received  $157.  The  interest  not 
having  been  paid  promptly,  the  plaintiff  brings  this  action 
to  appoint  a  trustee  in  the  place  of  one  who  has  died,  and 
for  a  decree  for  a  sale  of  the  land  under  the  terms  of  the 
deed.  The  defendant  admits  the  execution  of  the  note 
and  deed  and  pleads  usury,  insisting  that  the  plaintiff  is 
entitled  to  nothing  but  the  money  actually  loaned  to  him, 
$157  less  $56  which  he  has  already  paid.  After  the  testi- 
mony was  all  in  the  plaintiff  asked  the  court  to  give  the 
jury  the  following  instructions:  ''That  there  was  no  sftfli- 
cient  evidence  to  go  to  the  jury  to  show  that  the  Freehold 
Company  had  any  connection  with  the  Corbin  Banking 
Company,  or  that  Hill  was  the  agent  of  the  Freehold  Com- 
pany."    The  court  declined    so    to    charge   and    plaintiff 
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excepted.  Two  other  exceptions  were  entered  to  certain 
parts  of  the  charge,  and,  with  the  first,  are  suflSciently  set 
out  in  the  plaintiff's  four  assigLraents  of  error,  the  first 
two  of  which  can  be  considered  together  and  are  as  fol- 
lows: 

"1.  For  that  the  court  erred  in  submitting  to  the  jury 
whether  or  not  the  Corbin  Banking  Company  were  agents 
of  the  plaintiff,  there  being  no  evidence  of  such  agency. 

"2.  For  that  the  court  erred  in  charging  the  jury  that 
if  the  Corbin  Banking  Company  were  agents  of  plaintiff  or 
even  associated  in  business  and  sharing  the  profits  with 
plaintiff,  then  plaintiff  was  presumed  to  have  knowledge 
of  the  usurious  transaction  and  could  not  recover,  there 
beinjij  no  evidence  of  such  agency  or  association  in  busi- 
ness, the  only  evidence  being  to  the  contrary." 

There  was  no  error  in  his  Honor's  refusal  to  charge  as 
requested  by  plaintiff,  nor  in  the  charge  given  in  reference 
to  the  privity  between  plaintiff  and  the  Corbin  Banking 
Company,  in  submitting  to  the  jury  ^whether  or  not  the 
Corbin  Banking  Co.  were  agents  of  plaintiff.  The  testi- 
mony of  the  witness  Hill  was  amply  sutficient  to  be  sub- 
mitted to  the  jury  on  these  points.  Besides,  the  fact 
appeared  in  the  note  that  it  was  to  be  paid  at  the  Corbin 
Company's  bank.  He  testified  that  the  defendants  agreed 
to  pay  the  witness  forty  dollars  out  of  the  two  hundred 
dollars  ;  that  he,  witness,  paid  the  defendant  $157,  and 
that  the  Corbin  Banking  Company,  to  whom  he  forwarded 
the  note  and  deed  of  trust,  sent  him  $170,  and  not  $200  ; 
that  he  was  its  agent  and  that  he  knew  it  was  acting  with 
the  \>laintiff.  The  defendant  as  a  witness  for  himself  tes- 
tified that  Hill  came  to  him  and  said  that  he  represented  a 
comjpany  for  loaning  out  money  on  real  estate  at  8  per  cent, 
and  asked  him  if  he  wished  to  borrow,  and  witness  told 
him  he  would  take  $200;  that  Hill  went  out  and  inspected 
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the  land  and  said  that  he  would  let  the   witness  have  the 
money. 

The  third  assignment  of  error  is  that  "the  court  erred  in 
selecting  the  witness  Hill's  testimony  that  he  was  agent  of 
the  Corbin  Banking  Company  and  knew  it  was  sometimes 
acting  with  plaintiff,  and  failing  to  explain  to  the  jury  the 
capacity  in  which  it  acted."  The  witness  Hill  did  not  say 
that  he  knew  the  Corbin  Banking  Company  wh,s  sometimes 
acting  with  the  plaintiff,  but  on  the  contrary  he  testified 
that  he  knew  it  was  acting  with  the  plaintiff,  though  it 
s<mietimes  did  business  w^ith  other  parties.  The  jury  con- 
cluded from  that  witness's  testimony  that  almost  the  entire 
business  of  the  Corbin  Banking  Company  was  with  the  plain- 
tiffs and  for  them,  and  that  when  they  did  business  with 
any  other  person  it  was  the  exception.  His  Honor's  charge 
to  the  jury  on  the  relation  between  the  plaintiff'  and  the 
Corbin  Company  as  to  their  dealings  and  acting  with  each 
other  was  sufficient.  He  arranged  the  evidence  and  stated 
the  contentions  between  the  parties,  and  told  them  that  if 
they  believed  from  the  evidence  that  the  Corbin  Banking 
Company  were  simply  brokers,  who  at  the  instance  of  the 
defendant  negotiated  the  loan  wit4  the  plaintiffs  and  were 
not  the  agents  of  the  plaintiffs,  then  the  plaintiffs  w^ere 
entitled  to  recover  no  matter  how  exorbitant  the  commis- 
sions charged  ;  but  otherwise,  if  they  believed  the  banking 
company  were  agents  of  the  plaintiffs  or  even  associated 
in  business  and  sharing  profits  with  plaintiffs,  then  plain- 
tifis  were  presumed  to  have  knowledge  of  the  usurious 
nature  of  the  transaction  and  could  not  recover.  There 
could  be  no  reasonable  objection  to  his  Honor's  instruc- 
tion to  the  jury  that  they  might  consider  Hill's  testimony 
in  arriving  at  their  verdict.  He  did  not  say  "if  you  believe 
him  on  this  point  your  verdict  will  be  for  the  defendant." 
He  did  not  single  out  the  testimony  of  one  particular  wit- 
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ness  when  there  were  others  testifying  to  the  same  matter, 
and  charge  the  jnry  that  if  they  believed  a  particular  wit- 
ness they  should  find  a  certain  way,  as  was  done  in  the 
cases  of  Jackson  v.  Commissioners^  76  N.  C,  282,  and 
Young  v.  Steamboat  Co.,,  64  N.  C,  399,  and  which  this 
Court  said  w^as  improper.  He  had  already  set  forth  the 
whole  evidence  and  told  the  jury  to  consider  it  all  in  arriv- 
ing at  their  conclusion. 

The  fourth  assignment  of  error  is  that  his  Honor  erred 
in  charging  the  jury  "that  a  stipulation  in  a  note  or  mort- 
gage in  the  event  of  default  of  payment  of  the  note  and 
interest,  and  said  note  should  have  to  be  collected  by  fore- 
closure of  mortgage  or  suit  in  court,  an  attorney's  fee 
should  be  due  and  payal)le  l)y  the  maker  of  the  note,  in 
addition  to  the  principal  and  interest,  was  evidence  of  the 
usurious  nature  of  the  transaction."  There  was  no  error 
in  this  statement  of  the  law.  In  Tinsley  v.  Hoskins^  111 
X.  C,  340,  it  is  held  that  a  stipulation  in  a  note  "that  in 
case  this  note  is  collected  by  legal  process,  the  usual  collec- 
tion fee  shall  be  due  and  payable  therewith"  in  addition 
to  legal  interest,  is  against  public  policy  and  invalid. 
Such  stipulations  are  in  the  nature  of  forfeitures  and 
encourage  litigation.  They  can  readily  be  used  to  cover 
usurious  agreements,  and  excessive  exactions  may  be  had 
under  the  guise  of  an  attorney's  fee.  We  do  not  mean  to 
say  that  a  reasonable  and  conscionable  attorney's  fee  may 
not  be  charged  for  the  negotiation  of  a  loan  for  his 
client,  the  borrower,  and  taken  out  of  the  money  loaned, 
nor  is  there  any  question  here  as  to  the  costs  of  foreclosure, 
but  that  is  not  this  case. 

There  was  no  error  in  the  matters  complained  of,  and  the 

judgment  is  affirmed. 

Affirmed. 
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J.  W.  BLOUNT  etal  v.  B.  D.  WARD  et  al. 

Practice — Appeal — Motion    to   Reinstate — Dismissal  for 

Failure  to  Print  Record — Laches. 

Where  an  appeal  has  been  dismissed  for  failure  to  print  the  record, 
it  will  not  be  reinstated  when  it  appears  that  appellant  had 
from  May  to  October  to  have  the  record  printed,  besides 
ample  time  after  the  appeal  was  docketed,  but  postponed  the 
duty  until  within  a  very  short  while  before  the  case  was 
reached  when  an  unexpected  delay  in  the  mails  prevented 
the  printing. 

Motion  to  reinstate  an  appeal  dismissed  for  failure  to 
print  the  record.  The  appeal  was  dismissed  for  failure  to 
print  the  record  and  the  appellant,  upon  affidavits,  moved 
to  reinstate. 

Messrs.    W.  R.  Allen  and  A.  D.   Ward.,  for  plaintiffp. 
Mr.  R.  C.  Strong^  for  defendants  (appellants). 

• 

Clark,  J.:  This  action  was  tried  at  February  Term, 
1895,  of  the  court  below,  and  the  case  on  appeal  was  set- 
tled by  the  Judge  in  May,  1895.  There  was  ample  time 
to  have  had  the  necessary  parts  of  the  record  printed,  even 
after  the  appeal  was  docketed  in  this  Court,  though  it  might 
readily  have  been  printed  and  sent  up  with  the  transcript. 
The  appellant  chose,  however,  to  put  oif  till  almost  the 
very  last  minute,  the  printing  of  the  record,  and  if  in  so 
doing  the  unexpected  delay  in  the  mail  prevented  the 
printing,  the  appellant  and  not  the  innocent  appellee,  must 
suflFer  from  the  consequences  of  the  risk  thus  assumed. 
The  appellee  was  here  by  counsel  to  argue  the  cause  when 
reached,  and  as  the  Court  would  not  permit  this  to  be  done 
on  the   manuscript  record,  the  appellee  had  a  right   upm 

motion    to  elect   to  dismiss  the  appeal  in  preference   to   a 
117—16 
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continuance.  Stevens  v.  Koonce^  106  N.  C,  255.  The 
motion  to  reinstate  cannot  be  granted.  A  little  attention 
to  business  in  proper  time  is  always  more  effectual  than  a 
great  deal  of  attention  to  it  after  it  is  too  late.  The  other 
parties  have  the  right  not  to  be  again  called  on  to  give 
attention  to  the  matter  after  "the  day  had  in  court." 

Motion  Denied. 


SARAH  A.  KORNEGAY,  et  al  v.  F.  W.  KORNEGAY,  el  al. 

Action  to  Set  Aside  Deed — Evidence — Expert  Witness^ 

Competency  of, 

1.  Where,  in  an  action  to  set  aside  a  deed  for  land,  purporting  t-o 

have  been  executed  to  defendant  by  one  under  whose  will 
the  plaintiff  claimed  the  same  land,  the  defendant  testified  to 
the  execution  of  the  deed,  it  was  not  error  to  require  the 
grantee,  on  cross  examination,  to  state  whether  the  signa- 
tures to  the  will  and  codicil  under  which  plaintiff  claimed 
were  the  genuine  signatures  of  the  testator  and  alleged 
grantor  in  the  deed. 

2.  A  witness  who  testifies  that  he  has  been  register  of  deeds  for  sev 

eral  years  and  engaged  for  many  years  in  mercantile  business 
with  opportunities  for  and  in  the  habit  of  comparing  signa- 
tures to  writings  and  that  he  can,  by  examining  and  compar- 
ing two  signatures,  tell  whether  they  were  made  by  the  same 
person,  sufficiently  qualifies  himself  as  an  expert  and  is  com- 
petent to  testify  whether  a  signature  admittedly  genuine  is 
the  same  as  one  in  question. 

Civil  action  to  set  aside  a  deed  upon  the  ground  of 
forgery,  tried  before  Graham^  cA,  and  a  jury,  at  August 
Term,  1895,  of  Duplin  Superior  Court.  There  was  a  ver- 
dict for  the  plaintiff,  and  from  the  judgment  thereon 
defendants  appealed.  The  facts  are  stated  in  the  opinion 
^f   Associate  Justice  Furches. 
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Mr.  A.  D.  Ward<i  ^or  plaintiff. 

Messrs.  H.  L.  Stevens  and  W.  R.  Allen  for  defendants 
(appellants). 

FuBCHES,  J.:  This  was  an  action  to  set  aside  a 
deed  held  by  the  feme  defendant  from  her  father,  Henry 
C.  Kornegay,  conveying  a  tract  of  land  to  her.  Plaintiff 
claimed  the  same  land  under  the  will  of  said  Henry  C. 
Kornegay  and  alleged  that  the  deed  to  thQferrie  defendant 
was  a  forgery.  There  was  a  verdict  and  judgment  for 
plaintiff  and  defendants  appealed. 

The  record  presents  fonr  exceptions,  but  neither  of  them 
can  be  sustained.  Both  the  feme  defendant  and  her  hus- 
band were  examined  as  witnesses  in  behalf  of  defendants  as 
to  the  execution  of  the  deed.  And  on  cros  examination 
each  was  shown  the  will  of  Henry  C.  Kornegay  and  asked 
the  question  whether  they  knew  the  handwriting  and 
signature  of  the  said  Henry,  and  to  state  if  the  signature 
to  the  will  and  the  codicil  thereto  were  not  said  Henry  C. 
Kortiegay's.  To  this  they  each  objected,  the  objection  was 
overruled  and  each  excepted.  They  then  testified  that 
they  were  the  genuine  signatures  of  the  said  Henry.  These 
two  exceptions,  presenting  the  same  question  of  law,  are 
treated  together  and  must  be  overruled. 

Defendant  introduced  Henrv  C.  Moore  and  L.  B.  Carr 
as  expert  witnesses  as  to  handwriting.  The  witness  Moore 
testified  that  he  had  been  register  of  deeds  for  ten  years 
and  engaged  in  mercantile  business  for  forty  years;  that 
he  was  in  the  habit  of  comparing  signatures  to  writings  and 
could  give  an  opinion  satisfactory  to  himself  in  regard  to 
the  same.  He  was  then  shown  the  defendant's  deed  and 
the  will  and  codicil  thereto,  and  asked  if  they  were  in  the 
same  handwriting.  Defendants  objected  upon  the  ground 
that  he  had  not   qualified  himself,  the  objection  was   over- 
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ruled  and  defendants  excepted.  Witness  then  testified 
that  the  signature  to  the  deed  was  in  a  different  handwri- 
ting from  the  signatures  to  the  will  and  codicil.  The  wit- 
ness Carr  testified  that  he  had  been  register  of  deeds  for 
two  years  and  had  been  clerk  in  a  store  and  merchant  for 
15  or  20  years;  that  he  had  frequent  occasions  to  examine 
and  compare  handwritings,  and  that  he  could  by  exami- 
ning and  comparing  two  signatures  tell  whether  they  were 
made  by  the  same  person  or  not.  He  was  then  shown  the 
deed  and  the  will  and  codicil  and  asked  if  the  signatures 
were  in  the  same  handwriting.  Defendants  objected  upon 
the  ground  that  witness  had  not  qualified  himself  as  an 
expert,  the  objection  was  overruled  and  the  defendants 
excepted.  Witness  then  testified  that  the  deed  was  in  a 
diff'erent  handwriting  from  the  will  and  codicil.  These 
two  exceptions  present  the  same  question  and  are  treated 
together,  and  must  be  ever  ruled.  State  v.  DeOraff^  113 
N.  C,  688.  These  witnesses  had  qualified  themselves  ae 
experts,  and  defendants  admitting  on  their  cross  examina- 
tion that  the  signatures  to  the  will  and  codicil  were 
genuine  signatures  of  the  testator  Henry  C.  Kornegay, 
they  were  proper  subjects  to  be  used  in  comparing  the  deea 
with  them.     Stat^  v.  DeGraff^  supra;    Tunstall  v.    Cobh^ 

109  N.  C,  816.     There  is  no  error. 

AflSrraed. 


J.  H.  COBB,  etal  v.  SMITH  EDWARDS. 

Parol  Trusts — Purchase  at  Judicial  Sale  for  Another — 
Evidence — Province  of  Court  and  Jury, 

1.  Where  one  buys  land  at  a  judicial  sale  having  previoasly,  in  coq- 
teuiplation  of,  or  at  the  time  of  the  bidding,  agreed  to  buy 
and  hold  it  subject  to  the  right  of  another  to  repay  the  pur- 
chase money  and  demand  a  reconveyance,  a  trust  is  created 
upon  the  transmutation  of  the  legal  estate,  our  statute  not 
requiring  that  declarations  of  trust  shall  be  manifested  and 
proved  by  some  writing. 
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2.  In  such  case,  the  proof  must  be  strong,  clear  and  convinciug 

that  the  agreement  was  made  before,  in  contemplation  of  or 
at  the  time  of  the  sale  and  must  be  supported  by  evidence 
equally  strong  of  independent  facts  or  circumstances  incon- 
sistent with  a  purpose  on  the  part  of  the  purchaser  to  hold 
the  land  for  himself. 

3.  Where,  in  the  trial  of  an  action  in  which  it  is  sought  to  estab- 

lish such  a  trust,  it  appears  to  the  Court  that  there  is  no  evi- 
dence of  the  kind  required  by  law  to  entitle  the  plaintiff  to 
the  relief,  he  may  so  declare,  but  where  such  evidence  does 
api»ear  it  is  the  duty  of  the  court  to  tell  the  jury  that  the 
law  requires  clear,  strong  and  convincing  proof  to  show  the 
agreement  and  that  it  is  their  province  to  determine  whether 
the  testimony  offered  does  eo  convince  them  of  itfe  truth. 

4.  The  purchaser  at  a  judicial  sale  of  the  land  of  intestate  was  W., 

the  husband  of  one  of  the  four  heirs  of  intestate.  J.,  another 
heir,  was  guardian  of  the  two  remaining  heirs,  B.  and  C.  C. 
testified  that  he  heard  J.  ask  W.  to  buy  it  at  the  sale  and 
that  he  agreed  to  purchase  it,  and  hold  it  ti41  ''we"  could 
redeem  it.  Another  testified  that  during  the  bidding  W. 
asked  another  person  not  to  bid,  as  he  was  bidding  for  J. 
an<l  E.  An**ther  testified  that  he  heard  W.  say  that  his  wife 
and  J.  had  asked  him  to  buy  the  land  for  them,  and  he  was 
going  to  do  eo.  Another  testified  that  W.  said  they  had 
astked  him  to  buy  it,  and  he  was  going  to^  buy  it  to  keep  it 
in  the  family.  Another  testified  that  W.  said  he  would  be 
willing  for  the  heirs  to  have  it  back  if  they  would  pay  his 
money  and  interest.  Another  testified  that  after  the  sale 
W.  told  him  J.  had  asked  him  to  buy  it,  and  he  agreed  to, 
and,  if  they  would  pay  the  money  back,  he  would  convey 
the  land  back.  Others  testified  to  declarations  of  W.  that 
he  had  bought  it  for  them,  and  had  turned  it  over  to  J.  to 
rent,  the  rents  to' be  paid  to  him  till  the  debt  for  the  pur- 
chase money  was  discharged;  Held,  sufficient  to  show  an 
understanding  that  the  land  was  to  be  bought  for  the  heirs, 
according  to  their  interests. 

Civil  action,  heard  before  Brown,  «/".,  at  May  Special 
Term,  of  Greene  Superior  Court,  on  the  report  of  a  ref- 
eree and  exceptions  of  defendants  thereto.  .  The  excep- 
tions were  overruled  and  the  defendant  appealed.  The 
factd  are  sufficiently  stated  in  the  opinion  of  Associate  Jus- 
tice Avery. 
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Messrs,  J,  B.  Batchelor^  G.  M,  Lindsay  and  S,  Galloway^ 
for  plaintiff. 

Mr,   W,  C.  Munroe^  for  defendant  (appellant). 

Avery,  J.:  As  the  arginnent  developed  the  fact  that 
intelligent  counsel  differ  widely  in  the  interpretation  of 
our  own  adjudications  upon  the  ^ubject  of  parol  trusts, 
especially  as  to  the  nature  aud  y « an /w7/i  of  proof  necessary 
to  set  them  up,  it  is  perhap-*  well  ro  recur  to  first  principles 
and  begin  at  the  foundation  the  discussion  of  the  doctrine 
that  has  been  built  upon  them. 

Judge  Pearson  in  Wood  v.  Cherry^  73  N.  C,  110,  laid 
down  the  rule  that  trusts  couM  be  created  only  in  one  of, 
four  modes,  viz.,  either  bv — 

1.  Transipission  of  the  legal  estate  where  a  single  declar- 
ation will  raise  the  use  or  trust. 

2.  A  contract  based  upon  a  valuable  consideration  to 
stand  seized  to  the  use  or  in  trust  for  another. 

8.  A  covenant  to  stand  seized  to  the  use  of  or  in  trust 
for  another  upou  good  consideration. 

4.  Where  the  court  by  its  decree  converts  a  party  into 
a  trustee  on  the  ground  of  fraud. 

Where  it  is  proved  satisfactorily  that  the  purchaser  at  a 
judicial  sale  of  land  agreed  with  another  previously  in  con- 
templation of,  or  at  the  time  of  bidding  it  off  that  he  would 
buy  and  hold  it  when  bought  subject  "to  the  right  of  the 
latter  to  repay  the  purchase  money  and  demand  a  recon- 
veyance, it  has  been  repeatedly  held  by  this  Court  that  the 
beneficial  interest  to  which  the  agreement  relates  passes 
with  the  transmutation  of  the  lenal  estate,  because  there  is 
no  such  requirement  in  our  statute  as  that  contained  in  29 
Car.,  II,  that  declarations  of  trust  shall  be  manifested  and 
proved  by  some  writing.  Shelton  v.  Shelton^  5  Jones  Eq., 
292;  Pitiman  v.  Pittman^  107  N.  C,  159;   Clonenger  v. 
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Summit^  2  Jones  Eq.,  513.;  Cohen  v.  Chapman^  Phil.  Eq., 
94;  Hargrave  v.  King^  5  Ired.  Eq.,  430;  Jones  v.  Emrif^ 

115  N.  C,  158;  Thompson  v.  Ncwlin^  3  Ired.  Eq.,  338. 
But  where  the  grantor  by  a  mere  declaration  engrafts  upon 
his  own  deed  a  trust,  the  declaration  must  be  neither  prior 
nor  subsequent  to,  but  coteinporaneous  with  its  execution. 
Blount  V.  V^ashington^  108  N.  C,  230;  Smiley  v.  Pearce^ 
98  N.  C,  185.  It  is  also  settled  law  that  where  land  is 
bought  with  the  money  of  one  person  and  is  conveyed  to 
anotlier,  the  latter  becomes  i/^^o/a^^^^  a  trustee  tor  him  who 
furnished  the  money,  without  any  express  agreement 
between  them,  because  the  consideration  raises  a  trust  and 
the  law  will  not  permit  the  owner  of  the  legal  estate  to 
fraudulently  hold  and  enjoy  the  beneficial  interest  which 
rightfully  follows  the  consideration.    Holden  v.  Strickland^ 

116  N.  6.,  185;  Thurher  v.  LaRoque,  105  N.  C,  301  ;  Leg- 
gett  V.  Leggett^  88  N.  C,  108.  But  where  the  legal  estate 
is  not  conveyed,  a  trust  cannot  be  raised  by  a  parol  declara- 
tion even  though  founded  upon  a  valuable  consideration 
and  followed  by  nctual  occupancy  and  the  erection  of 
valuable  improvements.  Frey  v.  Ramsour^  66  N.  C.,466  ; 
Piitman  v.  Pittm^an^  supra. 

It  is  contended  for  defendant  that  if  there  is  evidence 
tending  to  prove  an  agreement,  it  is  not  sufticiently  strong 
or  sufficient  in  quantum  to  show  that  it  was  made  before 
or  rit  the  time  of  the  transmutation  of  the  legal  estate,  nor 
is  it  sufficiently  explicit  in  pointing  out  the  cestuis  que 
truxt  for  whom  the  purchase  was  made. 

Edward  C.  Cobb,  one  of  the  plaintiffs  testified  that  he 
was  about  19  years  old  when  he  heaal  his  brother  and 
co-plaintiff,  James  H.  Cobb,  who  had  been  appointed  by 
the  will  of  Devereux  Cobb  guardian  of  the  witness  and  the 
other  plaintiff,  his  brother  C.  E.  Cobb,  asked  W.  H.  Edwards 
if  he  would  buy  the  land,  and   that   Edwards  said    rather 
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than  see  it  go  for  nothing  he  would  buy  it,  and  thereupon 
agreed  to  purchase  and  hold  it  until  "we"  (which  was 
meant  for  the  owners  under  the  will)  could  redeem  it. 
J.  H.  Cobb  deposed  that  while  the  sale  was  being  made 
and  after  W.  H.  Edwards  had  bid  about  the  amount  of  the 
indebtedness  of  Devereux  Cobb's  estate,  J.  M.  Edwards 
raised  the  bid  once  or  twice.  Whereupon  W.  H.  Edwards 
approached  him  and  in  the  presence  and  hearing  of  the 
witness  "requested  him  not  to  bid  on  the  property  as  he 
was  bidding  it  for  witness  and  his  brother  E.  C.  Cobb." 
George  Warrel  testified  that  he  worked  with  W.  H. 
Edwards  and  was  in  the  habit  of  chopping  with  him  daily, 
and  that  he  heard  Edwards  say  that  "Mrs.  Edwards  and 
James  Cobb  had  asked  him  to  buy  the  land  for  them 
and  he  was  going  to  buy  it  for  them."  Mrs.  Edwards  and 
the  three  plaintiffs  were  the  tenants  in  common  of  the  land 
as  devisees  of  Devereux  Cobb  and  by  decent  from  a 
deceased  devisee,  holding  in  the  following  proportions, 
to-wit  :  J.  H.  Cobb  seventeen  forty-sixths,  J.  T.  Cobb 
eighteen  forty-sixths,  Smithey  Edwards  eight  forty-sixths, 
and  E.  C.  Cobb  three  forty-sixths.  Robert  Manuel  testi- 
fied that  W.  H.  Edwards  said  before  the  sale  "that  they 
had  asked  him  to  buy  it  and  he  was  going  to  buy  it  to  keep 
it  in  the  family. ^'^ 

Haywood  Edmundson  "thought  that  Edwards  told  him, 
before,  but  knew  he  told  him  after  the  sale  that  he  would 
be  willing  for  the  heirs  to  have  it  hack  if  they  would  pay 
his  money  and  interest."  Alfred  Sumner  testified  that 
Edwards  told  him  after  the  sale  that  James  Cobb  kept 
coining  to  him  to  buy  the  lan«l  and  he  finally  agreed  to  buy, 
and  if  they  xoould pay  the  tnoney  hack^  he  would  convey  the 
land  hack. 

Besides,  several  other  witnesses  not  only  testified  to  sub- 
sequent declarations  of  E  Iwards  that  he  had  bought  for 
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them,  but  that  he  had  turned  the  land  over  to  J.  H.  Cobb 
to  rent  out,  with  the  understand  ins;  that  the  rents  were  to  be 
paid  to  him  (Edwards,)  till  the  debt  for  the  purchase  money 
should  be  discharged.  The  possession  was  thus  put  in  J. 
H.  Cobb  who  according  to  the  testimony  of  his  brother 
afterwards  turned  it  over  to  him,  for  a  person  holds  pos- 
session either  by  himself,  his  servants  or  his  tenants. 
The  relation  of  landlord  and  tenant  was  certainly  created, 
if  we  are  to  believe  that  iu  consequence  of  the  declarations 
of  Edwards  the  occupants  leased  from  James  H.  Cobb  and 
placed  themselves  in  such  a  position  that  they  were 
estopped  to  denj^  the  tenancy  under  him  or  his  title. 

We  think  that  the  testimony  taken  as  a  whole  was  suffi- 
ciently explicit  (if  strong  enough),  to  show  on  the  part  of 
W.  H.  Edwards  as  well  as  on  the  part  of  J.  H.  Cobb  acting 
for  himself  and  his  two  wards,  an  understanding  that  the 
land  was  to  be  redeemed  or  bought  back  by  the  the  owners 
holding  under  the  will  according  to  their  several  interests. 
The  inference  might  be  plainly  drawn  that  J.  H.  Cobb 
always  spoke  for  himself  and  his  two  wards  as  it  was  his 
duty  to  do.  It  crops  out  also  in  the  testimony  that  the 
wife  of  Edwards  joined  her  brothers  in  the  request  to  buy 
and  that  the  object  was  to  keep  it  in  the  family.  When 
the  j)lan  of  paying  for  it  out  of  the  rents  was  adopted,  if 
we  believe  the  tt-stimony,  the  object  was  to  make  the  land 
relieve  the  incumbrance  with  the  obviously  just  result  of 
restoring  it  to  those  who  before  owned  it. 

Admitting  the  principle  contended  for  (1  Perry  on 
Trusts,  Sec.  77)  we  think  that  the  proof  tends  to  show  with 
sufficient  distirictness  who  were  to  be  beneficiaries  of  the 
trust,  if  created. 

In  addition  to  the  direct  evidence  that  there  was  a  prior 
agreement  to  buy  and  allow  the  owners  to  redeem,  the 
plaintiifs  offered   testimony  tending  to  show  subsequent 
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declaration  of  Edward?,  some  of  them  expressive  of  his 
willingness  at  the  time  of  making  them  to  reconvey  upoQ 
repayment  of  the  purchase  money,  but  others,  which 
amounted  to  a  clear  acknowledgement  that  he  had  agreed 
with  the  plaintiffs,  previous  to  the  sale,  to  reconvey. 

Without  further  recital  of  the  evidence  it  may  be  stated 
in  general  terms  that  there  was  testimony  tending  to  .-how 
an  agreement  made  by  Edwards  with  his  wife  and  her 
brothers  before  the  sale  and  that  the  terms  of-it  were  reit- 
erated in  a  declaration  made  to  James  Edwards  a  moment 
before  he  was  declared  the  highest  bidder.  The  fact, 
proved  by  several  witnesses  that  Edwards  stepped  aside 
and  had  some  conversation,  w^hile  the  crier  was  offering 
the  land,  and  that  James  had  made  one  or  more  bids 
before,  but  none*  afterwards,  tends  strongly  to  corroborate 
the  testimony  as  to  what  passed  between  them.  While 
his  subsequent  declarations  of  the  nature  of  the  mutu  il 
underrtanding  with  his  brothers-in-law  and  his  wife  would 
not  of  themselves  have  been  sufficient  to  engraft  the  trust 
on  the  deed  made  to  him,  thev  were  corroborative  of  the 
evidence  that  there  was  such  an  agreement  existing  at  the 
time  of  the  sale  and  therefore  en  forcible  in  equity.  Ham- 
ilton V.  Buchanan^  112  N.  C,  463.  The  testimony  that 
Edwards  acknowledged  the  possession  of  J.  H.  Cobb  for 
himself  and  co-tenants  in  common  by  directing  the  lessees 
of  the  land  to  apply  to  him  for  leases,  and  claiming  only 
that  the  rents  should  be  applied  to  the  discharge  of  the 
debt  and  that  he  suffered  J.  H.  Cobb  to  turn  over  the 
management  to  his  brother,  if  believed,  was  a  pregnant 
circumstance  outside  of  the  mere  declarations  tending  to 
show  the  existence  of  the  agreement  at  the  time  of  the 
sale.  The  act  of  exercising  dominion  by  the  persons  claim- 
ing to  be  the  beneficiaries  under  the  trust,  with  the  as-ent 
and  under  the  directions  of  the  alleged  trustee,   and   the 
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refusnl  of  the  latter  to  assert  any  right  except  that  to  apply 
the  rents  to  the  debt  (as  the  plaintiffs  contend  it  was  a 
part  of  the  agreement  to  do)  were,  if  believed,  acts  on  the 
part  of  Edwards  and  the  plaintiffs  not  only  consistent  with 
the  existence  of  such  an  understanding  and  the  mutual 
purpose  to  adhere  to  it,  but  inconsistent  with  a  claim  of 
absolute  and  unqualified  ownership  on  his  part.  But  this 
case  is  distinguished  by  both  Chief  Justice  Smith  and 
Pearson  {Shelton  v.  Sheltoi^^  supra^  and  Shields  v.  Whit 
aker^  82  N.  C,  51G)  from  that  class  of  suits  in  equity 
brought  "to  reform  and  correct  a  deed  upon  the  ground  of 
fraud,  ignorance,  mutual  mistake  or  undue  advantage'' 
where  evidence  of  mere  declarations  is  held  insufficient, 
and  proof  of  matters  dehors  the  deed  and  incompatible 
with  the  idea  that  it  embodies  the  intent  of  the  parties  is 
required  before  equity  will  interfere.  It  is  not  material 
whether  the  proof  in  this  case  does  or  does  not  come  up  to 
the  strict  requirement  in  that  class  of  cases,  since  a  differ- 
ent rule  is  applicable  where  the  plaintiff  simply  seeks  by 
evidience  of  a  previous  or  cotemporaneons  agreement  to 
engraft  upon  the  deed  of  a  purchaser  at  a  judicial  sale  a 
trust  to  hold  the  legal  estate  for  others  who  are  to  repay 
the  purchase  money  advanced  by  him.  In  such  cases  the 
proof  of  an  agreement  existing  at  the  time  of  the  sale  that 
the  purchaser  was  to  buy  for  the  benefit  of  the  clainmnts 
must  be  strong,  clear,  and.  convincing,  and  must  be  sup- 
ported by  evidence  equally  strong  of  facts  or  circumstances 
inconsistent  with  a  purpose  on  the  part  of  the  purchaser  to 
hold  the  land  for  himself,  but  the  latter  purpose  may  be 
manifested  by  conduct  subsequent  to  the  sale.  As  to  the 
quantum  of  proof  required,  the  rule  is  the  same  as  where  the 
equity  grows  out  of  furnishing  the  purchase  money  to 
another  who  takes  title  to  himself,  though,  as  already  stated, 
no  agreement  need   be  shown  in  the  latter  class  of  cases. 
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Williams  v.  Hodgts^  95  N.  C,  32  ;  Ferguson  v.  Uaas^  64 
N.  C,  772;  LinJc  v.  Link^  90  N.  C,  235  ;  Mulholland  v. 
York,  82  N.  C,  510;  Vestal  v.  /SZoaw,  76  N.  C,  127;  FaTinoy 
V.  Mortin^  6  Ired.  Eq.,  169. 

When  it  appears  to  the  court  that  teBtimony  has  been 
admitted  tending  to  prove  an  agreement  antecedent  to  and 
in  contemplation  of  the  sale  or  cotemporaneously,  so  that 
it  exists  when  purchase  is  made  and  that  testimony  has 
also  been  offerred  tending  to  prove  independent  acts  or 
admissions  on  the  part  of  the  purchaser  inconsistent  with 
the  claim  of  absolute  ownership,  it  is  not  the  province  of 
the  court  but  of  the  jury  to  weigh  the  testimony  and  deter- 
mine, as  in  other  cases,  where  the  quantum  of  evidence  is 
fixed  by  law,  whether  it  is  sufficient  according  to  the  require- 
ment of  the  law  as  stated  to  them  by  the  court.  The  court 
may  declare  that  there  is  not  evidence  of  the  kind  required 
by  law  to  entitle  the  plaintiff  to  the  relief  sought,  but 
were  the  judge  to  pass  upon  the  credibility  of  a  witness  on 
account  of  interest  or  intelligence  or  the  intrinsic  charac- 
ter of  his  testimony,  or  upon  the  weight  to  be  given  to  the 
evidence  of  one  or  all,  where  the  testimony  if  believed, 
might  be  sufficient  to  establish  a  right  to  the  relief  asked, 
he  would  invade  the  province  of  the  jury  since  the  Consti- 
tution confers  upon  the  courts  no  jurisdiction  to  pass  upon 
the  facts  in  any  such  case.  Where  the  Judge  is  not  at  lib- 
erty to  say  that  there  is  no  evidence  of  the  kind  required 
by  the  rule  of  law  prescribed  in  such  cases,  it  is  his  duty 
to  tell  the  jury  that  the  law  requires  clear,  strong  and  con- 
vincing proof  to  show  the  agreement  as  well  as  the  subse- 
quent acts  or  admissions  and  that  it  is  their  province  to  say 
whether  that  offered  does  so  convince  them  of  its  truth. 

In  Berry  v.  Hall^  105  N.  C,  154,  following  Ferral  v. 
Broadxoay^  95  N.  C,  551,  and  in  Helms  v  Green^  105  N. 
C,  251,  this  Court  has  declared  that  expressions  used  by 
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the  Judges  when  discuBsing  the  facts  as  Chancellors  in 
cases  where  it  was  proposed  to  impress  a  trust  on  deeds, 
were  not  to  he  considered  as  legal  directions  to  juries  exer- 
cising a  similar  province  under  the  new  system.  The  dis- 
cussions, which  indicate  what  convinced  the  minds  of  Chan- 
cellors in  the  opinions  in  Chancery  cases,  are  often  discus- 
sions of  the  facts  when  the  Chancellor,  performing  the  office 
now  devolving  on  a  juror,  was  endeavoring  to  reacli  his 
conclusions  upon  facts  as  distinguished  from  those  of  law 
founded  upon  them. 

The  Judge  has  no  more  right  when  the  testimony,  if 
believed,  is  sufficient  to  be  submitted  to  the  jury  to  deter- 
mine in  the  trial  of  civil  actions  what  is  strong,  clear  and 
convincing  proof,  than  he  has  in  the  trial  of  a  criminal 
action  to  express  an  opinion  as  to  whether  guilt  has  been 
shown  beyond  a  reasonable  doubt.  In  HeTnphill  v.  Hemp- 
hillj  99  N.  C,  436,  it  was  held  that  where  the  court  was 
not  asked  to  pass  upon  the  question  whether  there  was  evi- 
dence dehors  a  deed  such  as  would  warrant  its  submission 
to  the  jury  to  show  mistake  in  its  execution,  no  exception 
conld  be  afterwards  taken  to  its  sufficiency. 

If,  as  counsel  insisted,  there  is  any  language  used  in  the 
obiter  statement  of  the  rule  in  Harding  v.  Long^  103  N.  C, 
1,  or  in  Elyv.  Early ^  94  N.  C,  1,  repugnant  to  what  we 
have  said,  sueh  expressions  must  be  considered  so  far  modi- 
fied as  to  bring  those  cases  into  perfect  harmony  with  the 
law  as  it  has  been  formulated  in  this  case.     The  judgment 

of  the  court  below  is  affirmed. 

Affirmed. 
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JAMES  B.  JONES  et  al  v.  SAMUEL  JONES. 

Action  to  Recover  iMnd  and  Rents — Vendor  and  Vendee 
— Contract  to  Purchase — Default — Agreement  to  Pay 
Rent — Landlord's  Lien, 

,  1.  After  default  by  a  vendee  of  land  to  pay  the  purchase  money, 
the  vendor  may,  by  contract,  become  landlord  of  the  vendee 
so  as  to  avail  himself  of  the  landlord's  lien  given  by  Section 
1754  of  The  Code;  the  rent,  however,  to  go  an  a  credit  upon 
the  purchase  price  agreed  to  be  paid  for  the  land. 

2.  Such  a  contract  not  being  forbidden  by  statute  nor  contrary  to 
public  policy  nor  forbidden  by  equity,  the  courts  will  not 
abridge  the  freedom  of  contracting  by  declaring  it  void. 

Actions  to  recover  land  aud  certain  crops  grown  on  the 
land  for  1893,  begun  separately  between  the  parties,  and 
consolidated  by  order  of  the  Court,  before  Hoke^  Judge^  at 
February  Term,  1895,  of  Greenk  Superior  Court.  Defend- 
ant demurred  oretenus  to  the  complaint  to  recover  crops 
for  1893,  grown  on  the  land  in  controversy,  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  actior.  Demurrer  overruled.  Defendant 
excepted.     The  Court  sul)mitted  the  following  issues: 

'*(!).  Are  plaintiffs  the  owners  of  the  land  described  in 
complaint?  Ans.  Yes;  subject  to  defendant's  claim  under 
the  bond  for  title  from  J.    P.  Britt. 

''(2).  Is  defendant  in  the  wrongful  possession  of  the  land? 
Ans.    No. 

'*(3).  Is  defendant  in  possession  under  a  contract  to  pur- 
chase made  with  Britt,  deceased,  in  1886?    Ans.    Yes. 

"(4).  Has  defendant  been  in  continuous  possession  since 
the   execution  of  said  contract  ?     Ans.  Y'es. 

'*(5).  Did  defendant  at  any  time  during  such  possession 
agree  to  hold  the  land  as  plaintiff's  tenant,  and  for  what 
period  ?     Ans.    Yes;  for  two  years — 1892  and  1893. 
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''(0).  What  amount  and  value  of  property  has  been  seized 
and  held  by  court  process,  and  which  was  rent  under  said 
contract?     Ans.    Yes;  $67.50. 

"(7).  Has  defendant  abandoned  and  relinquished  his  right 
under  the  contract  of  purchase  from  Britt?     Ans.    No. 

"(8).  What  balance  is  due  and  owing  from  defendant  to 
plaintiffs  on  said  contract  of  purchase?  Ans.  The  amount 
of  the  notes,  subject  to  a  credit  of  550  pounds  of  cotton 
paid  J.  P.  Britt,  and  $67.50  property  seized,  by  estimating 
cotton  at  S  72-100  cents  per  pound,  with  interest  from  matur- 
ity of  each  note,  subject  to  above  credits  one  in  the  fall  of 
1886  and  second  in  the  fall  of  1893,  to  be  calculated,  by 
agreement,  by  the  clerk." 

By  consent,  B.  W.  Britt,  executor  of  J.  P.  Britt,  wjis 
made  a  party  plaintiff. 

It  was  in  evidence:  That  the  defendant  entered  into 
possession  of  the  land  in  the  year  1886  under  a  contract  of 
purchase  and  bond  for  title,  and  gave  his  note  or  cotton 
bonds  for  the  purchase  money.  That  the  bond  for  title 
was  regisiered  in  1886.  That  the  coutnict  of  purchase  was 
made  with  James  P.  Britt,  testator  of  the  plaintiff  B.  W. 
Britt.  That  he  died  in  the  year  18 — ,  leaving  a  will,  with 
B.  W.  Britt  as  executor,  which  will  was  duly  admitted  to 
probate.  The  bond  for  title  executed  by  James  P.  Br.tt 
to  Samuel  Jones  on  the  Ist  day  of  February,  1886,  was 
introduced  in  evidence,  and  is  set  out  in  the  case,  condi- 
tioned that  title  is  to  be  made  if  there  be  do  default  in  the 
payment  of  the  notes  or  cotton  bonds  given  for  the  pur- 
chase money. 

The  tenth  item  of  the  will  of  James  P.  Britt,  offered  in 
evidence,  is  as  follows:  "My  will  is  that  the  Lane  tract 
and  Turn  Jones  tract  of  land  be  sold,  and  proceeds  applied 
to  the  payment  of  my  debt,  also  the  money  collected  from 
m>  notes  and  accounts,  and  if  there  should  be  any  surplus 
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over  and  above  the  payment  of  debts,  that  such  surplus  be 
equally  divided,  and  paid  to  my  surviving  heirs."  That 
after  B.  W.  Britt  qualified  as  executor  he  advertised  the 
land  in  controversy  for  sale  under  power  of  the  will,  and 
plaintiffs  became  the  purchasers  and  tlie  same  was  conveyed 
by  the  executor.  That  defendant  had  been  in  possession 
continually  since  his  purchase,  in  1886,  and  had  in  his  pos- 
session the  bonds  for  title,  and  refused  to  surrender  the 
same  when  demand  was  made  upon  him  by  the  executor 
prior  to  the  sale  to  plaintiffs,  and  after  the  sale  of  the  land  to 
Jones  &  Herring  the  notes  were  delivered  to  them  by  exec- 
utor. That  the  notes  for  the  purchase  money  are  still  held 
by  plaintiffs,  and  were  introduced  in  evidence.  The  sale 
of  the  land  to  Jones  &  Herring  was  in  January,  1892. 
Plaintiffs  offered  evidence  to  show  a  renting  by  defendant 
from  Jones  &  Herring,  after  they  had  bought  at  the  execu- 
tor's sale,  for  the  years  1892  and  1893.  This  evidence  was 
objected  to  by  defendant  as  incompetent  to  confer  a  lien 
under  the  landlord  and  tenant  act.  Objection  overruled. 
Defendant  excepted.  It  was  admitted  that  the  value  of  the 
crops  seized  under  claim  and  delivery  proceeding  was 
$67.50,  and  they  were  grown  on  the  land  in  controversy  in 
1893,  and  claimed  by  plaintiffs  Jones  &  Herring  for  rent 
and  advances  for  that  vear.  It  was  in  evidence  that 
defendant  had  never  paid  any  rent  for  the  land. 

His  Honor  charged  the  jury  that,  if  they  believed  from 
the  evidence  that  defendant  agreed  to  |>ay  Jones  &  Herring 
rent  for  1893  to  the  amount  of  $100,  then  the  jury  should 
respond  to  the  fifth  issue,  '*Yes."  Defendant  excepted  to 
this  part  of  the  charge  on  the  ground  that  the  agreement 
to  rent,  under  the  facts  of  this  case,  would  not  confer  a 
lien  ;  and,  second,  that  the  issue  ^'as  a  question  of  law,  and 
was  immaterial  to  the  decision  of  the  case.  Defendant 
moved  for  judgment  upon  the  verdict  for  $67.50,  the  value 


N.  C]  SEPTEMBER  TEKM,  1895.  267 

JOKfeS  V.   JONBS. 

of  the  crop  seized,  and  costs  of  action.  Motion  overruled. 
Defendant  excepted.  Judgment  for  plaintiffs  for  amount 
of  contract  price,  less  a  payment  of  550  pounds  of  cotton, 
and  less  this  $67.5.0,  which  was  held  a  valid  credit  on  the 
contract  price;  the  Court  holding  that  after  forfeiture  the 
plaintiffs  could,  by  contract,  become  landlords  of  defend- 
ant, so  as  to  avail  of  landlord's  lien,  but  any  amount  received 
as  rent  must  go  as  a  credit  on  the  price.  Defendant  excepted 
to  so  much  of  the  judgment  as  awarded  to  plaintiffs  the 
crop  of  1893,  to  the  value  of  $67.50,  and  the  costs  of  the 
action,  and  the  defoDdant  appealed. 

Mr.  J.  B.  Batchelor^  for  plaintiff. 

Mr.  G.  M.  Lindsay^  for  defendant  (appellants). 

Clark,  J.:  By  the  verdict  on  the  several  issues  it  is 
found  that  the  defendants  being  in  possossion  of  the  1  tnd 
under  a  bond  to  make  title  executed  in  1S86  and  having 
defaulted  in  their  payments,  and  the  period  (1890)  within 
which  payments  were  to  be  made  having  expired,  entered 
into  an  agreement  in  1892  with  the  plaintiffs  (who  had 
acquired  the  interest  of  the  obligor  to  make  title)  that  they 
would  pny  rent  for  tlie  years  1892  and  1893.  Not  having 
done  so  this  is  an  attempt  to  subject  the  crop  of  1893  to 
the  lien  for  the  stipulated  rent  for  that  year. 

The  court  below  properly  held  that  "after  forfeiture,  the 
plaintiffs  could  by  contract  become  landlords  of  the  defend- 
ants so  as  to  avail  themselves  of  the  landlord's  lien,  the 
amount  of  rent  however  to  go  as  a  credit  upon  the  purchase 
pric**  agreed  to  be  paid  for  the  land."  This  is  substantially 
the  same  point  decided  in  Crinkley  v.  Egerton^  113  N.  C, 
444,  in  which  this  Court  sustained  a  similar  ruling  of  his 
Honor,  who  tried  the  present  case.     The  plaintiffs  having 

the  right  to  demand  possession  of  the  premises  it  was  com- 
117—17 
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petent  for  them  to  agree  with  the  defendants  that  for  the 
time  specified  the  latter  might  remain  in  possession  as 
tenants  paying  rent  and  if  such  contract  afforded  any 
opportunity  for  oppression  the  relief  the  defendants  are 
entitled  to  is  not  to  hold  the  contract  void  but  the  equitable 
order  (which  the  court  made)  directing  that  the  amount  of 
rents  so  paid  should  be  credited  on  the  notes  given  for  the 
purchase  money.  Had  the  parties  embraced  this  provision 
in  their  contract,  there  could  have  been  no  complaint. 
Crinkley  v.  Egerton^  supra. 

This  in  no  wise  conflicts  with  Taylor  v.  Taylor^  112  N. 
C,  27,  relied  on  by  the  defendant's  counsel  but  which  was 
noticed  and  distinguished  in  Crinkley  v.  Egerton^  supra.  In 
Taylor  v.  Taylor^  it  was  merely  held  that  a  vendee,  or 
mortgagor  in  default  was  not  ipso  facto  a  lessee  whose  crop 
vested  in  the  landlord  under  The  Code^  1754.  That  is  so 
in  the  absence  of  an  agreement  to  hold  as  tenant,  paying 
rent.  There  is  nothing  in  any  statute  forbidding  freed  m 
to  tljus  contract  when  the  parties  deem  it  to  their  mutual 
i Merest  to  do  so,  and  when  by  the  terms  of  the  contract 
itself  or  the  decree  of  the  court,  the  rent  is  applied  upon 
the  purchase  notes  there  is  no  ground  upon  which  equity 
can  intervene.  Taylor  v.  Taylor^  further  holds  that  while 
an  abandonjnent  of  a  contract  of  purchase  can  be  made  by 
parol,  the  vendee  thenceforth  remaining  in  possession  as  a 
tenant,  the  evidence  of  abandonment  must  be  po.Mtive, 
unequivocal  and  inconsistent  with  the  contract  of  purchase. 
That  has  no  application  here  for  it  is  not  contended  that 
the  contract  of  purchase  is  abandoned,  but  the  contract 
simply  is  that  the  plaintiffs  being  entitled  to  possession 
the  defendants  are  allowed  to  remain  in  possession,  paying 
rent.  Thereafter  the  parties  may  agree  to  rescind  the 
contract  of  purchase,  or  continue  the  renting  till  the  rents 
pay  off  the  purchase  money,  or  take  other  steps  as   niay 
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seem  good  to  them.  Such  contracts  as  that  herein  made, 
not  being  contrary  to  any  statute  nor  against  public  policy 
nor  forbidden  by  equity,  the  courts  are  not  authorized  to 
abridge  the  freedom  of  contracting  by  declaring  them  void. 

No  Error. 


J.  O.  W.  JONES,  Administrator  d.  b.  n.  of  O.  W.  JONES,  v.  R.  J. 
W.  BEAMAN,  Administrator  of  R.  C.  D.  BEAMAN. 

Practice — Referee^  Powers  of — Res  Judicata — Estoppel. 

1.  A  reference  of  a  cause  cannot  be  ordered  when  anything  is 

pleaded  in  bar  of  plaintiff^s  right  of  action,  until  such  plea  is 
tried. 

2.  A  referee  has  no  inherent  or  original  powers  and  can  only  do 

those  things  expressly  enumerated  in  The  Code^  and  such  as 
he  is  authorized  to  do  by  the  court  which  sends  him  the  case. 
While  he  may  * 'allow  amendments  to  any  pleadings'^  he  is 
not  authorized  to  allow  a  defendant,  who  has  not  previously 
done  so,  to  file  an  answer  except  by  consent. 

8.  Where  a  former  judgment  has  been  rendered  between  the  same 
parties  and  those  claiming  under  them  in  a  former  action 
and  is  pleaded  in  bar  of  a  second  action,  it  is. conclusive  and 
operative  as  a  bar  only  when  it  appears  upon  the  face  of  the 
record  or  is  shown  by  extrinsic  evidence  that  the  precise 
question  at  issue  was  raised  and  determined  in  the  former 
suits. 

4.  Where  there  is  uncertainty  in  the  record  of  a  former  action  as 

to  what  was  decided  therein,  the  whole  subject  may  be 
re-investigated,  unless  such  uncertainty  shall  be  removed  by 
other  evidence,  and  for  this  purpose  extrinsic  and  parol 
proof  is  admissible. 

5.  A  judgment  against  an  administrator  for  moneys  due  the  estate 

is  not  a  bar  to  a  subsequent  action  for  a  further  sum  not 
known  by  plaintiff,  at  the  trial  of  the  former  action,  to  be 
due. 

Civil  action,  heard  on  exceptions  to  report  of  a  referee, 
before  Orahamy  J.,  at  Fall  Term,  1895,  of  Geebne  Superior 
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*'  >iirf.  His  Honor  overruled  the  exceptions  and  affirmed 
'Tie  judgment  of  the  referee  for  the  defendant,  and  plaintiff 
.ippealed.  The  facts  appear  in  the  opinion  of  Ass-  ciate 
Justice  Avery. 

Jfos^rs.  Geo.  M.  Lindsay  and  J.  B,  Batchelor^  for  plain- 
tiff. 

No  counsel,  contra, 

FviRCLOTH,  C.  J. :  In  1879,  O.  W.  Jones  died  an  !  his 
widow  became  his  administratrix,  who  resigned  in  1880, 
and  R.  C.  D.  Beaman,  intestate  of  defen<lant,  beuaTiie 
administrator  d.  b.  n.,  and  he  died,  and  the  plaintiff 
became  administrator  d.  b.  n.  on  said  estate.  R.  C.  D. 
Beaman  made  no  final  settlement,  but  made  a  return  to 
the  clerk  showing  a  sum  in  his  hands  due  the  estate  at  his 
death,  for  which  the  plaintiff  brought- suit  and  recovered 
1^500,  the  amount  found  by  the  jury,  the  plaintiff  not 
knowing  that  a  greater  sum  was  then  due.  Afterwards 
the  plaintiff  brought  suit  against  the  defendant,  alleging 
that  a  greater  .amount  was  due  his  intestate's  estate  by  the 
defendant,  as  administrator  of  his  intestate,  and  demanded 
an  account  of  the  whole  administration.  At  February 
Term,  1894,  the  cause  was  reft-rred  b}^  consent  to  have  all 
issues  of  law  and  fact  found,  the  defendant  having  then 
tiled  no  answer.  Before  the  referee  the  defendant  was 
allowed  to  answer,  in  which  he  pleaded  the  judgment  in 
the  former  action  as  an  estoppel.  The  referee  held  that 
the  judgment  was  a  bar  to  this  action,  and  that  plaintiff 
could  not  recover  anything.  He  so  reported  and  his  Honor 
affirmed  the  ruling  of  the  referee  and  plaintiff  appealed. 

The  irregularity  of  these  proceedings  makes  it  necessary 
for  us  to  remand  the  case  to  the  end  that  the  errors  may 
be    corrected.     The    action    of  the    referee    was    without 
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authority,  and  the  judgment  of  the  court  was  erroneous. 
At  the  time  of  the  reference  no  issues  were  raised  by  the 
pleadings  and  the  plaintiff  was  entitled  to  a  judgment  by 
default  and  enquiry,  and  then  a  reference  was  in  order, 
by  the  court  or  by  consent,  to  state  an  account  to  ascer- 
tain the  amount  due  the  plaintiff.  The  referee  had  no 
authority  to  allow  the  defendant  to  file  an  answer  except 
by  consent,  and  when  he  did  so  and  allowed  him  to  plead 
the  judgment  in  the  former  action  as  an  estoppel^  he 
deprived  himself  of  jurisdiction  to  try  anything,  because 
under  our  practice  even  the  Court  cannot  order  a  refer- 
ence when  anything  is  pleaded  in  bar  of  plaintiff's  right 
of  action,  until  such  plea  is  tried.  The  reason  is  that  if 
such  plea  be  true,  that  is  an  end  of  the  action  and  no  ref- 
erence is  necessary.  These  pleas  are  such  as  statute  of 
limitations,  release,  full  settlement,  and  estoppel,  and  any 
plea  that  denies  the  plaintiff's  right  to  bring  and  maintain 
his  action.  This  has  been  repeatedly  decided  by  the 
Court.  Clark's  Code,  pp.  404  and  416,  inclusive.  Our 
statutes  {Code,  Sees.  420,  421,  and  422)  relating  to  trials 
by  referees,  serve  a  useful  purpose  and  must  be  liberally 
construed.  They  aid  and  simplify  the  work  which  would 
otherwise  fall  upon  the  court  and  jury,  and  often  expe- 
dite the  litigation  and  save  the  parties  from  trouble  and 
expensive  trials,  and  are  a  saving  in  time  to  witnesses 
and  attorneys.  Here,  we  might  rest  this  opinion,  but  as 
the  main  argument  before  us  was  in  effect  that  the  plea 
in  the  answer,  assuming  it  to  have  been  filed  in  apt  time, 
was  not  an  estoppel,  and  that  the  referee  exceeded  his 
power,  we  think  it  proper  to  give  our  opinion  on  this 
question  of  practice,  under  the  sections  of  The  Code 
referred  to,  and  others  bearing  on  the  same  subject. 

The  power  of  the  referee  is  given  in  section  422  of  The 
Code.     He  has  no  inherent  or  original  power,  but   it   is 
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delegated,  and,  like  all  subordinate  tribunals,  is  limited 
by  the  terms  of  the  statute,  conferring  his  jurisdiction. 
It  is  quite  liberal,  with  all  necessary  power,  to  preserve 
order,  compel  attendance,  grant  adjournments,  "and  to 
allow  amendments  to  any  pleadings  and  to  the  summons, 
as  the  court  upon  such  trial,  upon  the  same  terms  and 
"witli  like  effect."  And  yet,  upon  this  broad  language 
there  must  be  a  reasonable  limitation,  in  order  that  the 
referee's  proceedings  may  be  consistent  and  in  harmony 
with  the  records  of  the  court,  and  in  order  to  avoid  such 
inconvenience,  irregularties,  and  costs  as  we  have  before 
us  in  the  present  case.  The  Court  does  not  refer  the 
action  but  retains  it,  pending  the  reference,  with  its 
power  to  make  any  necessary  and  proper  order  desired  by 
the  parties.  McNeill  v.  Lawton^  97  N.  C,  16.  The  ref- 
eree can  exercise  only  the  powers  expressly  enumerated 
by  the  statute,  and  can  take  no  power  by  implication. 
The  theory  of  The  Code  is  that  the  referee  is  to  try  what- 
ever the  court  has  sent  to  him,  which  is  plainly  expressed, 
or  ought  to  be,  in  the  order  of  reference.  "To  allow 
amendments  to  any  pleadings"  (Section  422)  assumes 
some  pleading  to  be  in  existence,  and  means  or  implies  an 
improvement  of  it,  making  it  better,  and  making  good 
that  which  was  before  defective  in  its  form  of  statement, 
or  in  making  better  the  issues  presented  between  the 
same  parties,  but  it  does  not  mean  to  file  other  and  new 
pleadings,  raising  issues  unknown  to  the  court  when  it 
made  the  order  of  reference.  We  think  a  reasonable 
construction  of  the  statute  will  not  go  to  that  extent. 
If  other  persons  desire  to  become  parties,  or  some  of  those 
present  desire  to  have  their  names  stricken  out,  they  can 
apply  to  the  court,  or  the  referee  may  certify  the  applica- 
tion to  the  court,  as  was  done  in  Wkite  v.  Utley^  94  N. 
C,  511,  where  the  application  will  be  refused  or  allowed 
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on  the  hearing,  and  such  order  as  the  court  deems  proper 
may  be  made,  allowing  such  pleadinejs  to  be  made  as  are 
right  and  necessary  in  the  cause.  The  result,  then,  is 
that  the  referee  can  do  only  those  things  exprensly  enu- 
merated in  The  Code^  and  such  as  he  is  authorized  to  do  by 
the  court  which  sends  him  the  case. 

When  a  former  judgment  has  been  rendered  between 
the  same  parties  and  those  claiming  nnder  them  in  a 
former  action  and  is  pleaded  in  bar  of  a  second  action,  the 
question  arises,  to  what  extent  is  it  conclusive  betw^een  the 
same  parties,  that  is  to  say,  is  it  conclusive  only  as  to 
those  matters  actually  tried,  or  as  to  all  matters  which 
might  have  been  tried  on  the  pleadings  in  the  first  suit  ? 
That  question  has  frequently  been  considered  in  this  and 
the  courts  of  other  states,  and  decisions  are  conflicting  and 
cannot  well  be  reconciled.  Our  conclusion  is  that  the' 
true  and  correct  principle  is  that,  in  order  to  make  the 
former  judgment  conclusive  and  operative  as  a  bar,  it 
must  appear  either  upon  the  face  of  the  record  or  be  shown 
by  extrinsic  evidence  that  the  precise  question  was  raised 
and  determined  in  the  former  suit.  If  there  be  uncer- 
tainty on  this  question  in  the  record,  the  whole  subject 
will  be  open  to  a  new  investigation,  unless  this  uncertainty 
shall  be  removed  by  other  evidence  showing  the  precise 
point  involved  and  adjudicated,  and,  to  show  this,  extrin- 
sic and  parol  proof  is  admissible  as  evidence.  The  judg- 
ment can  be  conclusive  only  so  far  as  it  affects  rights  pre- . 
sented  to  the  court  and  passed  upon.  If,  upon  the  face  of 
the  record,  anything  is  left  to  conjecture  as  to  what  was 
decided,  and  it  is  not  explained  by  other  proof,  then  the 
judgment  as  evidence  is  no  estoppel.  Baugertv.  Blades^ 
decided  at  this  term  ;  Yates  v.  Yates,  81  N.  C,  397 ; 
Bryan  y.  Malloy,  90  N.  C,  508  ;  Temple  v.  Williams,  91 
N.  C,    82 ;    Williams  v.    Clouse,  Ihid,  322  ;   Armfield  v. 
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Moore^  Busbee,  157.  It  follows  then,  if  the  facts  shall  be  as 
they  now  appear  from  the  referee's  report,  that  the  first 
judgment,  set  out  in  the  record  between  plaintiff  and 
defendant,  will  not  prevent  the  former  from  having  an 
investigation  of  the  account  of  the  latter's  intestate.  Let 
this  opinion  be  certified  to  the  end  that  the  action  may 
proceed  in  the  Superior  Court. 

Error.     Remanded. 


M.  H.  CURRAN  v.  F.  W.  KERCHNER. 

Practice — Complaint  Containing  Two  Causes  of  Action^ 
One  Denied^  the  Other  Not — Judgment  hy  Default. 

Where  the  complaint  in  an  action  on  two  notes  set  out  each  note 
as  a  separate  cause  of  action  and  the  defendant  answered  as 
to  one  only,  it  was  error  to  refuse  judgment  on  the  note  to 
which  no  defence  was  interposed  and  from  such  refusal,  beingr 
a  denial  of  a  substantial  right,  an  appeal  was  properly  taken. 
In  such  case,  judgment  should  have  been  given  on  the  one 
note  and  the  cause  contiuued  as  to  the  other. 

Civil  a(^tion,  heard  at  September  Term,  1895,  of  New 
Hanover  Superior  Court,  before  Greene^  e/.,  on  a  motion  for 
judgment  by  default  final  tor  want  of  answer  to  the  first 
of  two  causes  of  action  arising  on  two  notes  set  out  in 
the  complaint,  an  answer  having  been  filed  to  the  second 
cause  of  action.  The  motion  was  refused  and  the  plain tiflT 
appealed.  The  facts  are  sufficiently  stated  in  the  opinion 
of  Associate  Justice  Furches.  ' 

Mr.   W,  R,  Allen^iK^^v  plaintiff' (appellant). 
No  counsel,  contra. 

FuRCHKs,  J.  :  This  is  an  action  to  recover  money,  brought 
on  two  notes,  one  for  two  thousand  dollars  and   the  other 
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for  five  thousand  dollars — each  note  set  out  and  alleged  as 
different  causes  of  action — first  cause  and  second  cause  of 
action. 

This  action  was  returnable  to  September  term,  1895,  of 
Nkw  Hanover  Superior  Court,  at  which  term  the  plaintiff 
filed  a  verified  complaint,  and  defendant  answered  as  to 
the  $5,000  note  set  out  as  the  second  cause  of  action  but 
made  no  answer  whatever  to  the  $2,000  note  set  out  as  the 
first  cause  of  action. 

Upon  this  state  of  pleadings  plaintiff  moved  for  judg- 
ment on  the  $2,000  note  and  the  court  denied  this  motion 
and  refused  to  grant  the  judgment  as  asked.  In  this  there 
was  error.'    Sections  382  and  385  of  The  Code. 

There  being  no  answer  as  to  the  $2,000  note  the  couit 
should  have  given  the  plaintiff  judgment  on  this  note 
and  retained  the  $5,000  note  for  trial  upon  the  issues 
raised  by  the  pleadings.  Parker  v.  Bledxoe^  87  N.  C, 
221.  This  refusal  to  allow  plaintiff's  motion  and  to  give 
judgment  on  the  $2,000  note  was  the  denial  of  a  substan- 
tial right  and  may  be  appealed  from  and  reviewed  by  this 
Court.     Griffin  v.  Light  Co.,  Ill  N.  C,  434. 

There  is  Error. 


BEVERLY  SCOTT  v.  S.  H.  FISHBLATE. 

Courts — Power  to  Fine  for  Contempt — Liability  of  Judi- 
cial Officer  For  Judicial  A  cts, 

1.  All  courts  exercising  Judicial  powers  have  the  inherent  right  to 

panish  for  contempt  and,  where  it  is  for  conduct  in  the  pres- 
ence of  the  court,  the  exercise  of  such  power  is  final  and  can- 
not be  reviewed  in  this  or  any  other  court. 

2.  A   civil  action  for  damages  cannot  be  maintained  against  a 

mayor  who,  while  sitting  as  Judge  of  a  Mayor's  Court* 
ordered  the  imprisonment  of  a  person  for  contempt  although 
the  order  was  erroneous  and  made  thr<ttigh  malice. 
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Action  for  damages  for  false  imprisonment  before  Hoke^ 
e/.,  at  April  Term,  1895  of  New  Hanover  SupiTior  Court. 

Issnes — Did  defendant  unlawfully  cause  the  imprison- 
ment of  plaintiif  as  alleged  ?  Ans.  No.  2.  What  damage 
is  plaintiff  entitled  to  recover? 

There  was  evidence  by  plaintiff  tending  to  show  that  in 
4nne,  1891,  he  was  arrested  for  unlawfully  bury  ng  night- 
soil  within  the  limits  of  the  city  of  Wilmington  and  taken 
before  defendant  Mayor  for  trial.  On  affidavit  the  cause 
was  removed  by  defendant  for  hearing  before  Clowe,  J.  P., 
who  proceeded  to  examine  the  case,  but  on  finding  the  jus- 
tice had  made  the  original  affidavit  on  which  the  warrant 
had  issued  he  declined  to  proceed,  and  thereupon  plaintiff 
expressed  his  satisfaction  at  the  decision  of  the  Justice 
so  rendered  in  the  case.  Defendant  who  was  standing  in 
the  court  room,  under  pretence  that  his  court  wa:^  in  ses- 
sion then  and  there  decided  that  plaintiff  had  committed  a 
contempt  in  presence  of  his  court  tending  to  obstruct  its 
business,  and  ordered  the  plaintiff  to  jail  therefor  and  by 
reason  of  said  order  and  in  pursuance  thereof  plaintiff  was 
wrongfully  imprisoned  for  several  days  in  the  common 
jail  suffering  much  damage.  The  mayor's  court  was  not  in 
session  at  the  time.  Plaintiff  did  not  even  know  defen- 
dant was  any  where  present,  and  the  conduct  of  plaintiff 
in  no  way  tended  to  obstruct  the  court  or  impair  the 
respect  due  to  its  authority.  There  was  evidence  tending 
to  show  that  defendant  was  the  Mayor  and  at  the  time  of 
the  judgment  complained  of,  the  mayor's  court  with 
defendant  presiding  was  regularly  and  properly  in  session 
engaged  in  transacting  business  of  the  court  and  while  so 
engaged  the  defendant  broke  out  in  a  loud  and  boisterous 
noise  calculated  and  intended  to  interrupt  the  transaction 
of  business  and  that  it  did  interrupt  such  proceedings,  and 
defendant,  in  exerCise  of  his  authority  as  Mayor,  then  and 
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there  adjudged  plaintiff  guilty  of  contempt  and  ordered 
hiin  to  jail  and  plaintiff  was  imprisoned  by  virtue  of  such 
order  for  contempt  committed  in  presence  of  court  when 
same  was  regularly  and  properly  in  session. 

Howell,  witness  for  plaintiff:  Am  clerk  ;  docket  present 
is  the  docket  of.  criminal  cases  tried  before  mayor.  This 
was  found  in  oflSce  when  he  went  into  office  and  is  only  one 
used. 

Plaintiff  testified  in  his  own  behalf  as  follows  :  Some- 
time in  June,  1894,  he  was  arrested  on  a  false  warrant  for 
burying  night-soil  in  city  limits.  Charge  was  false.  He 
was  taken  before  mayor  at  city  hall  and  knowing  that 
mayor  had  great  prejadice  againt  plaintiff  made  affidavit 
and  asked  for  removal.  Defendant  tried  one  or  two  cases 
and  then  called  plaintiff's  case.  Examined  two  or  three 
witnesses  on  it  and  said  "Alderman  Clowe  can  try  your 
case,  sir."  Got  up  and  went  away.  This  was  the  last  case. 
Defendant  went  off  to  one  side  in  city  hall.  Mr.  Clowe 
went  on  to  hear  the  case  and  said  "  Scott,  I  will  turn  your 
case  to  Esquire  McGowan,  I  see  that  I  made  the  affidavit 
for  your  arrest."  He  then  rose  and  I  said  "  I  thank  you  sir, 
I  thank  you  ;  I  am  sure  I  can  get  justice  before  Esquire 
McUowan  "  and  bowed.  Then  Mr.  Fishblate,  (the  Mayor) 
called  out  from  wav  back  where  he  was  standing  and  said 
in  an  angry  voice  :  *'Clowe,  send  that  fellow  to  jail  for  con- 
tempt." Clowe  said  "I  can't  do  that,  I've  adjourned  the 
court."  Fishblate  then  came  walking  from  where  he  was 
standing  and  said  "If  you  don't,  Clowe,  I  will.  lean  do  it. 
I  will  send  him  to  jail  till  he  rots."  He  spoke  in  a  very 
angry  tone.  Plaintiff  begged  and  said  to  Fishblate  he  was 
sick  and  had  fever,  and  not  to  send  him  to  jail.  Fishblate 
wrote  out  a  mittimus  and  said  "I'll  try  you  right  here  myself, 
you  can't  move  it  anywhere."  He  told  him  he  had  nine 
children  and  one  of  them  was  then  about  to  die.     Plaintiff 
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went  to  jail  and  tho  child  died,  he  got  there  just  as  he  was 
dying,  intended  no  contemj^t  and  did  not  know  Fishblate 
was  in  the  house  when  he  spoke.  He,  Fishblate,  has  had 
feelings  against  him  because  he  was  active  two  years  ago 
against  him  for  mayor  and  has  been  mad  ever  since,  caused 
his  arrest  several  times.  Plaintiff  was  taken  off  to  jail  on 
defendat's  warrant  for  this. 

Cr.»8s-examined  :  He  has  been  dealt  with  several  times 
andputinjair  by  him  several  times,  has  not  been  con- 
victed before  other  Mayors.  Fishblate  when  he  finished 
other  cases  said  ''I  adjourn  court  and  turn  his  case  over  to 
Alderman  Clowe.  I'll  put  him  in  jail  till  he  rots,''  and 
wrote  out  mittimus.  White  came  and  turned  plaintiff  out 
several  davs  after  arrest. 

Evans  was  introduced  for  plaintiff  anti  testified  he  w^as 
present  at  Mayor's  court  in  suit  against  Beverly  Scott  bury- 
ing night-soil.  Scott  having  made  aflidavit,  Fishblate 
turned  over  the  case  to  Clowe,  walked  across  to  the  water- 
cooler  and  said,  ''Scott  didn't  seem  to  think  I  could  give 
him  justice."  Clowe  after  hearing  evidence  stopped  and 
said,  '*I  see  I  issued  paper  and  cannot  try  case.  I  there- 
fore turn  papers  over  to  McGowan,  J.  P."  Then  Scott  broke 
out  in  a  loud  and  boisterous  laugh  and  said  "I  am  so  glad." 
Fishblate  called  out  "Clowe,  fine  that  man  $50,  for  con- 
tempt and  put  him  in  jail  30  days  for  contempt  of  court." 
Clowe  replied  "There  is  no  court  in  session  now.  I've  turned 
the  case  over  to  McGowan."  Fishblate  then  resumed  the 
chair,  called  court  to  order  and  said — "Scott,  I'm  tired  of 
this — people  swearing  they  can't  get  justice  before  me  ;  it 
is  a  city  offence  and  I  have  a  right  to  try  and  intend  to  do 
it."  Scott  was  put  on  stand  and  asked  when  and  who  told 
him  to  put  night  soil  at  certain  places  and  was  answered. 
Fishblate  said  "I  fine  you  $50,  and  imprison  you  30  days  for 
contempt  of  court."     Scott  broke  down  crying,  begged  not 
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to  be  put  in  jail.  This  was  the  last  case  and  Fishblate 
didn't  take  up  this  case  till  he  resumed  his  chair  second 
time.  DeRosset,  witness  for  plaintiff  said — "When  Clowe 
said  he  turned  case  over  to  McGowan,  Scott  broke  out  in  a 
laugh — Fishblate  called  to  Clowe  to  fine  him  $50  for  con- 
tempt. Clowe  replied  to  Fishblate,  "I  have  no  jurisdiction." 
Mayor  hurriedly  went  back  to  the  chair  and  said  he  would 
try  the  case  himself.  He  did  go  on  and  hear  some  of  the 
case  and  said,  "I'll  put  him  in  jail,  &c.,"  and  plaintiff  broke 
out  in  a  cry  that  he  had  nine  childien  dependent  on  him, 
&c.  Mayor  said  he  wished  to  put  a  stop  to  the  impudence 
in  court  room,  spoke  in  an  irritated  voice.  The  laugh  of 
Scott  was  very  insulting. 

Defendant's  evidence  :  Charter  of  city  introduced.  Ordi- 
nance 21  for  quiet  and  protecion  of  town.  R.  B.  Clowe 
was  introduced  and  said  on  4th  of  June  last  was  Chief  of 
Police,  term  having  begun  March,  1893 — was  also  clerk  to 
Mayor  on  occasion  when  plaintiff  was  dealt  with  for  con- 
tempt, case  called,  affidavit  made,  Mayor  transferred  case 
to  him  w^ho  was  a  justice,  went  out  for  his  docket  and  got 
it,  and  put  do^^^n  the  case  and  discovered  he  had  made  affi- 
davit and  said  he  couldn't  try  the  case  as  he  had  made 
affidavit.  Mayor  left  the  court  and  went  over  to  the  water- 
cooler — had  been  off  the  bench  some  two  minutes.  He, 
Clowe,  had  intended  this  remark  for  Fishblate  who  was 
coming  back,  when  he  said  he  couldn't  try  case.  Scott 
broke  out  in  a  loud,  boisterous  and  insulting  laugh,  very 
insulting  to  court,  did  not  transfer  or  otherwise  dispose  of 
case.  Fishblate  had  case  and  dismissed  it,  fined  plaintiff 
$50,  and  to  be  imprisoned  30  days  for  contempt.  Charac- 
ter of  Scott  is  bad.  There  was  no  regular  docket  while  he 
was  acting  as  clerk.  Cross  examined.  Fishblate  turned 
case  over  to  him — found  he  had  made  affidavit  and  could 
not  proceed— did  not  put  his  hat  on  when  he  made  the 
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announcement — went  out  the  court-railing,  and  went 
around  the  railing  where  the  water  was — no  other  case  to 
be  tried  that  day — this  was  the  last  matter  for  the  day — 
papers  were  on  table  and  he  had  them  in  his  possession. 
He  made  this  remark  to  Mayor  or  intended  that  way  ''that 
he  bad  no  jurisdiction"  ;  Scott  may  have  said  he  was  much 
obliged  to  him.  Fishblate  testified  he  was  elected  Mayor 
in  1898,  had  no  feeling  against  plaintiff,  was  not  even 
aware  that  he  had  opposed  him  politically  till  he  said  so 
this  morning.  Scott  swore  he  could'nt  get  justice  and  he 
turned  the  case  over  to  Clowe  and  started  to  water-cooler — 
had  not  adjourned  court  and  was  returning  to  Mayor's  seat 
when  Clowe  said  he  had  no  jurisdiction,  and  the  negro 
guffawed  out  in  a  loud  laugh,  and  he  called  to  Clowe  as 
Clerk  of  Mayor'^  court  to  fine  him  $50  for  contempt,  he 
fined  him  as  Mayor,  and  liberated  him  on  pleadings  of  his 
wife,  he  resumed  and  tried  the  case  saying  he  was  tired  of 
criminals  removing  their  cases  because  they  knew  he  knew 
their  character,  and  being  advised  he  had  a  right  to  try 
them  proceeded  to  try  and  dismiss  the  case.  He  did'nt 
have  a  docket  and  no  one  had  told  him  that  was  the  end 
of  the  cases.  Cross-examined — case  was  not  in  Clowe's 
hands  when  he  stated  he  had  no  jurisdiction.  Plaintiff 
had  been  very  boisterous  before  in  hi^  court  and  he 
thought  the  offence  deserved  the  punishment.  He  once 
threatened  a  witness's  life  in  this  court — told  Clowe 
to  put  fine  on  him  as  clerk  when  he  went  over  to 
water-cooler,  and  turned  back  and  was  going  to  Mayor's 
seat.  Bellamy,  a  witness,  testified  that  Scott's  character 
not  good  in  some  respects,  bad  as  a  quarrelsome,  boisterous 
man.  Character  of  Fishblate  good.  Plaintiff  contended 
in  his  argument.  1.  Plaintiff  requested  the  court  to 
charge  that  Superior  Courts  and  Courts  superior  to  those 
were  courts  of  general  jurisdiction,   and  their  jurisdiction 
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over  any  subject  matter  was  presumed,  but  that  courts  of 
justices,  mayor,  &c.,  were  inferior  courts  whose  jurisdiction 
was  not  presumed,  but  when  questioned  the  burden  rested 
upon  said  courts  to  show  they  had  jurisdiction  and  there- 
fore the  burden  rested  on  defendant  to  satisfy  jury  he  had 
jurisdiction  over  the  subject  matter  as  well  as  the  person 
in  this  case,  and  that  his  court  was  in  session  when  the 
alleged  contempt  was  committed,  and  unless  he  did  so, 
they  must  find  the  first  issue  in  favor  of  jp  lain  tiff.  Court 
refused  this  instruction.  2.  The  plaintiff  requested  court 
to  charge  that  the  defendant  having  admitted  in  his 
answer  that  the  plaintiff  was  arrested  upon  a  warrant 
issued  by  him  upon  a  charge  for  burying  night-soil  and 
there  being  no  such  offence  under  the  laws  of  North  Caro- 
lina or  the  charter  of  the  City  of  Wilmington,  that 
defendant  had  unlawfully  arrested  plaintiff  and  was  guilty 
of  false  imprisonment  and  jury  must  find  first  issue  yes. 
Court  declined,  plaintiff  excepted.  3.  Plaintiff  requested 
court  to  charge  that  it  appearing  from  defendant's  answer 
that  he  admits  that  plaintiff  made  an  affidavit  for  the 
removal  of  his  case  upon  the  ground  that  he  could  not  get 
justice  before  the  defendant,  and  that  notwithstanding  the 
affidavit  the  defendant  proceeded  to  try  the  charge  against 
plaintiff  instead  of  turning  the  case  over  to  some  other 
Justice,  w^as  an  unlawful  detention  of  plaintiff's  person,  a 
violation  of  law  and  false  imprisonment  and  jury  must  find 
first  issue  yes.  Declined,  plaintiff  excepted.  4.  The  plain- 
tiff requested  the  court  to  charge  that  it  appearing  there 
was  no  record  made  of  the  facts  constituting  the  alleged 
contempt,  either  appearing  upon  record  or  upon  warrant 
of  commitment,  the  law  required  before  one  could  be 
imprisoned  for  contempt  that  the  facts  constituting  the 
alleged  contempt  should  be  set  forth  on  the  record  or  on 
the  warrant  of   commitment ;  that    the    order    made    by 
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defend&nt  (;ommitting  plaintiff  to  jail  for  alleged  <onten>pt 
was  void  and  that  plaintiff  waa  imprisoned  contrary  to  law 
and  the  jury  iniist  answer  tho  first  issue  yes.  Refused, 
plaintiff  excepted.  Plaintiff  filed  written  prayer  tor 
instructions  as  to  the  first  of  the  above  positions.  Court 
has  no  distinct  recollection  as  to  any  written  paper  for  the 
others,  and  the  prayers  themselves  have  been  misplaced 
by  counsel  or  soine  one  in  clerk's  office,  but  all  of  the 
positions  were  contended  for  by  counsel  and  tendered  on 
appeal  in  apt  time.  Plaintiff  filed  exceptions  because  the 
same  were  not  given  in  charge  to  the  jury.  Court 
explained  naturt!  of  the  action,  and  among  other  matters 
not  excepted  to  cliarged  the  jury  that  the  law  clothed 
judicial  officers,  sitting  as  a  court,  with  power  to  protect 
themselves  by  pnnisliing  for  contempt  committed  in  their 
presence,  and  this  applies  to  all  courts;  and  if  the  jury 
are  satisfied  from  the  weiglit  of  evidence  that  defend:int  at 
the  time  of  holding  court  as  mayor  and  his  court  being 
then  regularly  in  session  for  business  and  while  so 
engaged  the  defendant  was  then  and  there  iti  the  presence 
of  the  conrt  guilty  of  disorderly  conduct  tending  to  obstruct 
the  business  and  to  impair  the  respect  due  the  court,  and 
was  adjudged  guilty  of  contempt  and  committed  tlierefor 
and  suffered  imprisonment  by  reason  of  such  judgment, 
the  judgment  would  protect  the  defendant  in  this  action 
and  jury  should  answer  first  issue  no.  But  if  said  court 
was  not  in  session  but  had  adjourned  temporarily  or  for 
the  day,  and  defendant  assuming  jurisdiction  of  plaintiff 
for  his  conduct  when  the  court  was  not  in  session,  adjudged 
him  guilty  of  contempt,  such  acts  of  the  mayor  would  be 
void  for  want  of  power  and  jurisdiction.  The  order  would 
no  more  protect  him  than  if  he  were  a  private  individual, 
and  in  such  case  defendant  would  be  responsible  to  plain- 
tiff and  the  jury  should  answer  the  issue  yes.     The  court 
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then  minutely  and  in  detail  applying  the  evidence  defined 
and  explained  to  the  jury  under  what  circumstances  the 
court  would  be  considered  in  session  and  when  adjourned, 
and  to  this  portion  of  the  charge,  as  to  when  in  session  and 
not,  there  was  no  exception.  PlaintiflF  excepted  to  the 
failure  of  the  court  to  charge  as  requested  above  and  as 
stated  by  exceptions  in  the  case  on  appeal  and  motion  for 
new  trial.  Plaintiff  further  moved  for  new  trial  because 
he  was  forced  to  accept  as  juror  one  Sol.  Bear  who  was  a 
regular  juror  for  the  term.  He  had  been  excused  in  the 
afternoon  of  the  day  before  for  one  day  at  his  own  request 
for  reasons  personal  to  himself.  Plaintiff's  peremptory 
challenges  were  all  exhausted  and  sheriff  was  considering 
the  call  of  another  talisman.  Court  per(;eiving  that  Bear 
was  still  in  court,  having  completed  his  business  sooner 
than  expected  and  had  returned,  directed  sheriff  to  call 
him  into  the  box  and  plaintiff  challenged  him  for  cause 
and  no  cause  being  shown  he  was  empaneled  as  one  of  the 
jury  to  try  the  case,  plaintiff  alleging  that  he  had  exhausted 
his  peremptory  challenges  under  the  impression  that  Bear 
had  been  excused.  Motion  overruled.  No  cxcepti(m  was 
noted  or  asked  at  the  time,  but  in  case  (^i  appeal  plaintiff 
filed  this  as  an  exception  for  cause  in  proceedings  against 
him.  Verdict  and  judgment  for  defendant,  appeal  by 
plaintiff. 

Mr.  T,  W,  Strange^  for  plaintiff  (appellant). 

Messrs.  W.  R.  Allen  ^r\A  Rieaud  (k  ]^6^7Z,  for  defendant. 

FuROHES,  J.:     This  is  an  action  of  false  imprisonment. 

At  the  time  of  the  act  complained  of,  the  defendant  was 

mayor  of  the  city  of  Wilmington  and  plaintiff  was  under 

arrest  upon  a  warrant  issued  by  defendant  upon  a  charge 

of  ^'burying  night-soil"  within  the  limits  of  the  city.     The 
117—18 
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gravamen — the  act  complained  of — is  an  order  for  contempt 
of  court,  made  by  defendant,  under  which  plaintiff  was 
imprisoned  in  the  common  jail  of  New  Hanover  county  for 
a  number  of  days. 

Sufficient  appears  in  the  history  of  this  case,  as  contained 
in  the  record,  to  satisfy  us  that  defendant  acted  badly  on 
the  occasion  of  making  this  order;  and  that  he  was  lack- 
ing in  that  respect  for  the  position  he  occupied,  that  is 
usually  found  in  those  occupying  such  positions,  and  as 
should  have  governed  his  conduct  on  that  occasion.  And 
it  seems  to  us  that  the  testimony  of  DeRosset  and  others 
strongly    tended    to  establish    plaintiff's    contention    that 

defendant's  court  was  not  in  session  when  this  order  was 

* 

made;  that  it  was  made  hastily  and  in  bad  temper;  that 
defendant  resumed  the  chair  and  took  control  of  plaintiff's 
case;  that  he  had  just  before  made  an  order  to  remove, 
for  the  purpose  of  carrying  into  effect  an  order  he  had  no 
riglit  to  make,  when  he  did  make  it.  And  that  the  claim 
of  defendant,  as  a  reason  why  he  told  Clowes  (who  seems 
to  occupy  the  conve  lient  positions  of  Justice  of  the  Peace, 
Chief  of  the  City  Police  and  Clerk  of  the  Mayor's  court) 
to  fine  plaintiff  for  contempt  of  court,  was  his  order  given 
to  Clowes,  as  his  clerk,  was  an  after- thought.  But  this 
was  defendant's  testimony,  and  he  introduced  other  testi- 
mony tending  to  sustain  his  contention  that  his  court  was 
in  session  at  the  time  the  order  was  made.  But  his  case 
presents  for  our  consideration  a  very  grave  proposition  of 
law,  in  which  the  suffering  and  damage  of  plaintiff,  and 
the  bad  conduct  of  defendant  must  be  subordinated  for  the 
present  to  a  discussion  of  the  individual  rights  of  the  citi- 
zen and  the  independence  of  the  judiciary. 

All  courts  exercising  judicial  powers  have  the  inherent 
riirht  to  punish  for  contempt.  This  power  is  necessary  to 
their  existence,  and  where  it  is  for  conduct  in  the  presence 
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of  the  court  it  is  fiaal  and  cannot  be  reviewed  by  this  or 
any  other  court.  Bradley  v.  Fisher^  13  Wallace,  335  ; 
Pratt  V.  Oardner^  2  Cush.  (Ma^s.)  63 ;  Cook  v.  Bangs,  31 
Fed.  Rep.,  640 ;  State  v.  Motty  4  Jones,  449;  In  re  Beaton, 
105  N.  C,  59.  As  we  have  said,  this  power  exists  in  all 
courts  having  and  exercising  judicial  functions — mayor's 
courts  and  justice's  courts  as  well  as  high;Br  courts  having 
and  exercising  greater  jurisdiction.  Cook  v.  Bangs,  and 
In  re  Beaton,  supra.  The  defendant  then  had  the  right — 
the  powcF — to  make  the  order  of  contempt  if  he  was  sit- 
ting and  his  court  was  open  for  the  transaction  of  business 
when  he  made  the  order.  And  if  it  was  made  then,  it  was 
in  the  exercise  of  a  judicial  power  and  was  a  judicial  act — 
a  judgment  of  the  court;  and  a  civil  action  cannot  be 
maintained  by  the  plaintiff  against  the  defendant  for  dam- 
ages, though  the  order  complained  of  was  erroneous,  and 
made  through  malice.  Pratt  v.  Gardner,  Cook  v.  Bangs 
and  Bradley  v.  Fisher,  supra. 

This  seems  to  be  a  wrong  without  a  remedy,  which  is  said 
to  be  contrary  to  the  spirit  of  our  institutions.  "That 
where  there  is  a  wrong  there  is  a  remedy".  But  if  this 
is  so,  it  IS  neccessarily  so  ;  and  it  must  be  taken  that  the 
plaintiff  has  agreed  that  it  shall  be  so. 

But  for  the  government,  of  which  he  is  a  part,  there 
would  be  no  law,  nor  would  there  be  any  courts  to  right 
public  wrongs,  none  to  whicii  the  citizen  (  the  plaintiff) 
could  appeal  to  have  his  private  rights  declared  and 
enforced.  But  for  the  law  and  the  courts  to  declare  and 
enforce  the  law,  the  plaintiff  would  be  without  remedy  for 
any  grievance,  and  the  law  of  course  might  prevail.  To 
have  this  legal  protection,  it  is  necessary  to  have  courts — 
judges,  justices  of  the  peace,  including  the  courts  of  mayors 
of  towns  and  cities.  And  it  is  the  experience  and  wisdom 
of  our  country  that  these  courts  cannot  exist,  or  at  least 
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cannot  discharge  their  judicial  functions,  unless  they  are 
made  free  from  pecuniary  liability  for  their  judgments 
while  so  acting.  This  does  not  protect  them  from  impea^'h- 
ment  nor  from  indictment  for  misconduct,  fraud,  or  cor- 
ruption in  office,  because  these  are  public  wrongs  commit- 
ted against  the  government   whose  servants  they  are. 

This  brings  us  to  the  real  issue  in  this  case,  and  that  is, 
whether  the  defendant's  court  was  open  for  the  transaction 
of  business  when  he  made  the  order  imprisoning  the  plain- 
tiff for  30  days  for  laughing  in  his  court.  And  the  jury 
has  settled  this  question,  if  there  are  no  errors  in  the 
rulings  and  instructions  of  the  court. 

There  are  no  exceptions  to  evidence,  and  thi  re  is  no 
exception  to  the  charge  of  the  court  upon  the  question  as 
to  whether  the  defendant's  court  was  in  session  or  not, 
when  the  order  committing  plaintiff  for  contempt  was 
made.  It  is  expressely  stated  that  there  was  no  exception 
to  this  part  of  the  charge.  Nor  do  we  find  any  exception 
to  the  charge  of  the  court,  "except  that  the  court  did  not 
give  the  prayers  asked  by  plaintiff."  We  have  examined 
these  prayers  with  care,  and  can  see  no  error  in  the  refusal 
of  the  court  to  give  them  to  the  jury.  The  first  is  princi- 
pally as  to  whether  the  "burying  night-soil"  was  an  offence 
under  the  ordinances  of  the  city  of  Wilmington  or  not,  and 
whether  the  defendant  would  not  be  liable  for  issuing  the 
original  warrant  of  arrest.  If  this  had  been  the  gravamen 
declared  on  in  the  complaint,  it  would  have  presented  a 
very  interesting  question.  Cook  v.  Bangs^  supra.  But  it 
is  not,  and  we  do  not  feel  called  upon  to  discuss  this  ques- 
tion. The  gravamen,  as  we  have  before  stated,  is  the  order 
for  contempt.  The  only  part  of  this  prayer  applicable  to 
the  case  in  hand  is  the  closing  paragraph,  and  this  was 
given  in  substance,  accompanied  with  the  statement  that 
there  was  no  exception  to   this  part  of  the   charge.     The 
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other  prayers,  if  asked,  and  we  are  treating  them  as  if 
asked  in  writing,  are  subject  to  the  same  reasons  given  for 
not  giving  the  first,  and  we  find  no  error  in  the  court's 
refusing  thera. 

There  is  another  exception  as  to  the  juror,  Solomon 
Bear.  And  we  can  very  well  see  from  the  conflicting  evi- 
dence as  to  whether  defendant's  court  was  in  session  or 
not,  and  the  surroundings,  why  the  plaintiff  should  not 
want  Bear  on  the  jury.  But  we  are  unable  to  see  any 
legal  error  in  the  court  made  in  calling  him  into  the  jury 
box.  It  seems  to  be  one  of  the  many  incidents  which  takes 
place  in  the  progress  of  a  trial,  by  which  a  ])arty  is  pre- 
judiced, and  for  which  the  only  relief  is  in  the  discretion 
of  the  Judge.  This  was  asked  and  refused,  and  there  can 
be  no  review  of  his  ruling,  in  this  court.  After  a  careful 
investigation  of  the  case  we  find  no  error  entitling  the 
plaintiff  to  a  new  trial.  .   The  judgment  of  the  court  below 

is  aflBrraed. 

Affirmed. 
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J.  T.  MEDLIN  AND  WIFE  v.  MARY  BUFORD  et  al. 

Action  to  Foreclose  Mortgage —  Valid  Mortgage — Forged 
Note — Fraud  of  Mortgagor"^ s  Agent — Rights  of  Mort- 
gagee. 

1.  Where,   in  the  trial  of  an  action  to  foreclose  a  mortgage,  it 

appeared  that  plaintiffs^  attorney  with  whom  defendant's 
agent  negotiated  a  loan  to  be  secured  by  mortgage  on 
defendant's  property,  examined  the  title,  prepared  the  note 
and  mortgage,  and  directed  that  the  latter  should  be  exe- 
cuted and  acknowledged  before  a  reputiible  and  honest  pro- 
bate officer,  which  was  done  ;  and  it  also  appeared  that  the 
note  was  forged  and  that  the  defendant  was  induced  to  sign 
the  mortgage  by  the  fraudulent  representation  of  her  agent; 
and  that  the  defendant  received  no  part  of  the  money ;  and  it 
further  appeared  that  plaintiffs'  attorney  suspected  defend- 
ant's agent,  with  whom  he  was  dealing,  to  be  a  forger;  Held, 
that  the  plaintiffs'  attorney  exercised  all  due  diligence  and 
prudence  in  the  transaction,  and  the  trial  Judge  properly 
directed  the  jury  to  find  that  the  plaintiffs  made  the  loan 
without  notice  or  knowledge  of  the  fraud  practiced  on 
defendant  by  her  agent. 

2.  A  mortgage,   if  duly  executed  to  secure  a  loan  made  by  the 

mortgagee,  can  be  foreclosed,  although  the  note  mentioned 
in  the  mortgage  be  forg«'d. 

This  was  an  action  brought  by  the  plaintiffs  to  foreclose 
a  mortgage  executed  by  the  defendants  to  the  feme  plain- 
tiff Sallie  Medlin  and  tried  upon  certain  issues  at  the  April 
Term,  A.  D.  1895,  of  New  Hanover  Superior  Court,  before 
Soke,  Judge.     The  following  are  the  issues  : 

"First.  Did  the  defendant,  Mary  E.  McGirt,  execute  the 
note  described  in  the  complaint  \ 

"Second.  Were  the  defendants  induced  to  execute  the 
mortgage  by  the  false  and  fraudulent  representations  of 
John  C.  Davis  % 

"Third.  Did  the  defendants  or  any  one  of  them  receive 
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any  of  the  money  at  all  received  by  John  C.  Davis  from 
the  plaintiffs'  attorney,  Cutlar,  for  the  note  and  mortgage 
sued  on  ? 

"Fourth.  Did  plaintiffs  advance  the  $1,000  to  John  C. 
Davis  on  the  mortgage  as  a  present  cash  loan  and  on  the 
terms  and  conditions  specified  in  the  mortgage  ? 

"Fifth.  Was  said  loan  so  made  without  notice  or  knowl- 
edge of  the  fraud  practised  on  the  defendants  by  John  C. 
Davis?" 

It  was  agreed  that  the  first  and  third  issues  should  be 
answi-red  "no,"  and  the  second  and  fourth  should  be 
answered  "ves." 

Mr:  DuBrutz  Cutlar,  a  witness  for  the  plaintiffs,  testified 
as  follows: 

"The  note  in  controversy  is  in  my  handwritin*g,  the 
amount  of  the  note  is  one  thousand  dollars  and  it  purports 
to  be  signed  by  M.  E.  McGirt,  one  of  the  defendants.  The 
mortgage  is  of  same  date,  August  12th,  1891.  The  mort- 
gage is  signed  and  acknowledged  by  all  the  parties  before 
the  clerk  and  registered  on  August  I3th,  1891.  Only  Mrs. 
McGirt  was  required  to  sign  fhe  note.  All  the  defendants 
signed  the  mortgage  because  they  were  interested  in  the 
land.  John  C.  Davis  applied  to  borrow  this  $1,000  for 
Mrs.  McGirt.  I  examined  the  title  and  required  the  execu- 
tion of  this  mortgage.  I  found  the  title  good  and  gave 
him  the  $1,000  in  cash  on  the  note  and  mortgage  now  pre- 
sented. An  insurance  policy  was  also  procured  by  Davis, 
as  stipulated  for,  and  handed  to  me  as  agreed  upon.  I  had 
money  to  lend  for  the  plaintiff,  Mrs.  Sallie  Medlin,  and  the 
same  was  her  money  and  she  owns  the  claim.  I  have  had 
much  experience  in  comparison  of  handwritings  and  can 
form  an  opinion.  I  think  the  signature  to  the  mortgage 
and  note  are  by  one  and  the  same  person.  There  is  Pome 
little  difference,  one  being  larger  than  the  other,  but  not 
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more  than  the  usual  difference.  I  had  nothing  to  do  with 
Mrs.  McGirt  in  the  matter  but  dealt  with  Davis  as  her 
agent.  I  had  no  id»^a  of  anj  fraud.  The  signatures  were 
the  same  and  there  was  no  reason  why  any  fraud  should  be 
suspected.  I  had  not  the  slightest  noti'ie  of  an}^  fraud. 
J.  C.  Davis  was  a  man  of  the  highest  charactor  at  the  time 
and  I  supposed  it  was  all  right.  I  never  thought  anything 
about  it  until  some  months  afterwards  when  J.  C.  Davis' 
character  had  been  exposed  and  his  transactions  were  being 
looked  into.  I  saw  Mrs.  McGirt  about  it  just  before  bring- 
ing suit  and  she  seemed  to  think  that  I  should  have  known 
that  J.  C.  Davis  was  a  rascal  and  protected  her.  I  thought 
he  was  borrowing  money  for  Mrs.  McGirt  for  a  proper  pur- 
pose. Mrs.  Medlin,  the  plaintiff  and  owner,  was  not  here 
at  the  time  and  knew  nothing  of  it.  The  matter  was  con- 
ducted entirely  by  me." 

On  cross  examination  the  witness  said  : 

"In  July,  1891,  Mrs.  Medlin  put  into  my  hands  a  mort- 
gage for  $1,000.00  purporting  to  be  made  by  R.  H.  Smith  to 
her,  and  at  the  same  time  a  mortgage  for  collection  was  put 
into  my  hands  purporting  to  be  made  by  one  Long  to  Mrs. 
E.  T.  Hancock,  who  is  a  sister  to  Mrs.  Medlin  plaintiff,  and 
about  the  same  time  a  mortgage  was  also  given  to  me  to 
collect  purporting  to  be  made  by  one  George  Hall  to  Mrs. 
M.  E.  Grafflin,  the  mother  of  the  plaintiff,  and  at  the  same 
time  a  mortgage  and  note  for  $400.00  by  J.  R.  Parker  to 
M.  E.  Grafflin  and  one  for  $1,500.00  by  R.  Williams  to  E. 
T.  Hancock.  I  can't  recollect  that  these  mortgages  were 
witnessed  by  John  C.  Davis,  but  they  may  have  been. 
These  mortgages  and  notes  were  all  in  my  hands  before  the 
mortgage  in  this  suit  was  executed.  I  recall  having  a  con- 
versation with  Mr.  Junius  Davis  and  saying  I  couldn't  find 
any  of  these  men  in  town,  and  couldn't  find  on  the  records 
any  conveyances  to  them  for  the  land  which  purported  to 
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be  in  tlie  city  of  Wilmington,  and  I  said  to  Mr.  Junius 
Davis  that  I  suspected  they  were  for<]cerie8.  I  told  the 
plain tiflFs  brother-in-law,  Mr.  R.  li.  Berry,  that  I  believed 
the  notes  and  mortgages  were  fictitious.  I  did  not  know  it 
but  told  Mr.  Berry  I  supposed  them  to  be  fictitious.  Berry 
had  the  matter  in  charge  for  the  plaintiff  and  her  sister, 
Mrs.  Hancock,  and  her  mother  Mrs.  Grafflin,  and  placed 
tbese  mortgages  with  me  for  them.  This  was  all  done 
before  the  execution  of  the  note  and  mortgage  in  contro- 
versy in  this  action.  I  recollect  the  time  I  spoke  to  Mr. 
Junius  Davis.  He  said  he  had  three  mortgages,  which  he, 
Mr.  Davis,  also  suspected.  The  mortgages  which  I  had, 
and  that  Mr.  Junius  Davis  had,  were  all  by  single  persons 
and  not  acknowledged  but  proved  by  John  C.  Davis  as 
witness.  I  know  this  now,  but  I  do  not  rC'  all  that  the 
last  matter  was  mentioned  in  my  tallf  with  Mr.  Junius 
Davis;  the  conversation  was  before  rhe  execution  of  the 
mortgage  in  controversy.  I  directed  that  the  mortgage  in 
controversy  should  be  examined  and  acknowledged  before 
Col.  Taylor,  the  Clerk  of  the  Superior  Court,  who  is  a  con- 
scientious man  and  does  it  well,  and  I  am  in  the  habit  of 
having  Col.  Taylor  do  this.  I  was  fond  of  John  C.  Davis 
and  did  not  think  he  would  put  up  a  job  on  me.  I  had 
every  confidence  in  him  and  did  not  think  he  would  do  me 
a  wrong  whatever  he  might  do  to  other  people.  I  did  sus- 
pect him  at  the  time  as  to  the  other  mortgages,  and  spoke 
to  Mr.  Junius  Davis  about  it  in  confidence.  I  collected 
the  jnoney  on  the  Parker  note  and  the  others.  The  whole 
five  were  paid  to  me  by  John  C.  Davis.  The  money  on 
the  R.  H.  Smith  mortgage  was  paid  to  me  by  John  C.  Davis 
on  the  day  before  the  mortgage  in  controversy  from  the 
defendants  was  taken  and  was  lent  the  following  day  to 
John  C.  Davis  on  the  mortgage  in  controversy.  I  think  it 
was  the  next  day,  certainly  shortly  afterwards.     When    I 
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called  on  Mrs.  McGirt  to  collect  the  money  she  told  me 
that  she  had  never  seen  the  note  before  nor  had  she  exe- 
cuted it.  I  did  not  see  Mrs.  McGirt  before  the  mortgage 
was  taken  but  relied  upon  what  John  C.  Cavis  had  told  rae 
and  the  examination  of  the  Clerk." 

On  re-direct  examination  the  witness  said  : 
"When  the  five  mortgages  were  put  in  my  hands  I  did 
not  know  any  of  th-j  mortgagors  and  went  to  John  C.  Davis 
and  told  him  I  could  not  find  any  of  the  parties  on  the 
records  and  did  not  know  them  and  could  find  no  titles  on 
the  records.  John  C.  Davis  expressed  surprise  at  this  and 
said  that  the  reason  I  did  not  know  them  was  because  they 
were  all  strangers  here ;  that  they  were  laboring  men  he, 
John  C.  Davis,  had  brought  down  here  to  work  on  the 
Fifth  Street  Methodist  Church ;  that  they  were  brought  by 
him  from  Wilson  aiid  were  then  at  work  up  the  road.  I 
supposed  John  C.  Davis  and  the  defendant,  Mrs.  McGirt, 
understood  each  other,  and  lent  the  money.  I  told  John 
C.  Davis  in  talking  about  the  other  mortgages  that  I  would 
look  to  him  to  straighten  them  up,  that  it  was  then  very 
unsatisfactory,  that  he  had  transacted  the  business  and  I 
looked  to  him  to  straighten  it  out.  He  was  very  plausible 
about  it  and  said  he  would  get  it  all  straight  very  soon, 
and  assumed  to  do  it.  He  did  do  it  and  paid  me  $2,600, 
the  amount  due  on  those  five  morttJrasces.  John  C.  Davis' 
reputation  was  then  very  good  and  this  was  the  first  matter 
that  ever  led  me  to  suspect  him.  It  was  not  long  after  this 
before  he  was  exposed  and  his  matters  all  came  out.  I 
suspected  J.  C.  Davis,  but  was  reassured  by  his  statements. 
I  told  him  I  was  uneasy  and  unhappy  about  it  and  sus- 
pected they  were  forged.  After  paying  me  the  $2,500  John 
C.  Davis  applied  to  borrow  this  money  for  Mrs.  McGirt  on 
the  mortgage  in  controversy  and  the  other  was  lent  out  to 
parties  suggested  by  John  C.  Davis." 
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Thomas  Evans,  an  attorney  and  expert  accountant, 
examined  the  papers  and  testified  that  the  note  and  mort- 
gages were  written  by  one  and  the  same  person — that  they 
were  the  same  signature. 

Mrs.  M.  E.  McGirt,  one  ot*  the  defendants,  testified  that 
she  lives  in  Wilmington.  Note  and  mortgage  being  shown 
to  her  she  testified  that  she  had  seen  both  before ;  that  she 
saw  the  note  for  the  first  time  one  year  after  it  bears  date ; 
never  saw  it  till  Mr.  Cutlar  brought  it  to  her  house  ;  never 
signed  the  note ;  the  signature  resembles  hers  ;  was  struck 
at  the  resemblance.  She  did  sign  the  mortgage.  She 
never  saw  Mr.  Cutlar  till  after  or  near  the  time  suit  was 
brought, 

Mrs.  Buford,  one  of  the  defendants,  testified  that  she  is 
the  mother  of  Mrs.  McGirt,  and  she  was  present  when  the 
mortgage  was  signed.  "I  and  my  daughter  then  signed  the 
mortgage  and  there  was  only  one  paper  signed.  I  first  saw 
the  note  when  Mr.  Cutlar  brought  it  to  the  house." 

Mr.  Junius  Davis,  a  witness  for  the  defendants,  testified 
as  follows : 

"I  knew  John  C.  Davis  prior  to  Auv/ust,  1891.  It  was 
in  the  latter  part  of  July,  1891,  and  before  the  execution 
of  the  mortgage  in  controversy  that  Mr.  Cutlar  mentioned 
to  me  that  he  bad  several  mortgages  for  Mrs.  Graftlin  and 
her  family.  I  don't  recall  how  many  mortgages  Mr.  Cutlar 
said  he  had.  Mr.  Cutlar  said  he  could  not  find  any  of  the 
parties  who  executed  the  mortgages  anywhere  in  Wilming- 
ton and  that  he  was  very  much  worried  about  it.  He 
showed  me  the  papers  and  I  called  Mr.  Cutlar's  attention 
to  the  strong  similarity  between  the  signatures  to  the  mort- 
gages and  John  C.  Davis'  handwriting.  Mr.  Cutlar  said 
either  that  he  suspected  that  they  were  forged  or  that  he 
believed  that  they  were.  I  then  procured  three  mortgages 
held  by  Mrs.  Oakley,  who  was  a  client  of  mine  to  examine 
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them,  Buspecting  that  they  were  also  wrong.  I  examined 
them  and  conld  not  find  the  grantors  anywhere  in  town 
nor  the  titles  on  the  records.  I  also  fonnd  that  the  pro- 
perty conveyed  in  the  mortgages  was  all  city  property  and 
was  the  property  of  other  people.  I  told  Mr.  Cutlar  about 
this  and  also  that  I  could  not  find  the  parties  in  town  and 
that  my  examination  satisfied  me  that  they  were  all  forged. 
I  discussed  with  Mr.  Cntlar  the  fact  also  that  all  the  mort- 
gages I  held  and  all  that  he,  Mr.  Cutlar,  held  were  exe- 
cuted by  men  alone  and  that  John  C.  Davis  was  the  wit- 
ness. I  think  that  the  mortgages  held  by  me  were  exam- 
ined by  Mr.  Cutlar.  I  am  certain  that  I  informed  Mr. 
Cutlar  about  it.  The  mortgages  were  all  forged  as  it 
turned  out  and  admitted  to  be  so  by  J.  C.  Davis.  It  was 
not  at  that  time  known  positively. 

The  defendants  then  put  in  evidence  Book  Number  6  of 
the  records  of  the  Register  of  Deeds  oflSce  of  the  county  of 
Kew  Hanover,  which  contained  at  pages  408  and  409  the 
mortgage  of  R.  H.  Smith  to  the  plaintiff  Sallie  Medlin, 
referred  to  by  plaintifi^s  witness,  Mr.  Cutlar,  in  his  exami- 
nation, which  record  showed  that  the  said  mortgage  was 
satisfied  and  cancelled  on  the  13th  day  of  August,  1891, 
the  same  day  on  which  the  mortgage  in  controversy  \vas 
recorded. 

The  defendants  in  apt  time  and  in  writing  asked  the 
court  to  charge  :  "If  the  jury  believe  that  Mr.  Cutlar,  the 
agent  and  attorney  for  the  plaintiiT,  Sallie  Medlin,  for  sev- 
eral weeks  prior  to  the  execution  of  the  mortgage  described 
in  the  complaint,  had  in  his  posession  for  collection  five 
promissory  notes  and  mortgages,  all  of  which  he  had  good 
reason  to  believe,  and  did  suspect,  were  fictitious  and  had 
been  forged  by  John  C.  Davis,  that  he  knew  these  mort- 
gages had  been  admitted  to  probate  on  the  oath  and  exami- 
nation of  John  C.  Davis,  who  was  the  subscribing  witness 
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to  all  of  thein,  that  he  had  told  the  brother-in-law  of  the 
plaintiff  that  he  believed  the  notes  and  mortgages  to  be 
fictitious  and  told  him  to  tell  the  plaintiff  so,  that  he  knew 
that  Mr.  Junius  Davis  had  in  his  possession  for  collection 
several  notes  and  mortgages  which  John  C.  Davis  had  given 
to  Mrs.  Oakley  and  which  he  had  been  told  were  forged 
and  fictitious,  that  John  C.  Davis  asked  him,  Cutlar, 
immediately  upon  the  payment  of  the  $1,000  if  he  would 
lend  it  out  to  him  again,  that  Cutlar  said  he  would,  that 
John  C.  Davis  brought  the  mortgage  sued  upon  in  this 
action  to  him  soon  after  and  got  from  him,  Cutlar,  the  very 
identical  money  he,  John  C.  Davis,  had  paid  him  a  day  or 
two  before  in  settlement  of  the  mortgage  purporting  to 
have  been  executed  by  R.  H.  Smith  to  the  plaintiff,  then 
Mr.  Cutlar  had  notice  of  facts  sufficient  to  put  him  upon 
inquiry  and  the  plaintiff  had  notice  of  the  fraud  practiced 
by  Davis  upon  the  defendants  and  the  jury  must  answer 
the  fifth  issue  'no.' "  His  Honor  declined  to  give  the 
instructions,  to  which  the  defendant  excepted,  and  his 
Honor  stated  that  there  being  no  conflict  of  testimony,  the 
facts  being  admitted  as  to  the  circumstances  under  which 
Mr.  Cutlar  advanced  the  money,  and  the  precautions  taken 
by  him  in  the  preparation  of  the  note  and  mortgage,  the 
delivery  of  them  to  John  C.  Davis  with  directions  to  have 
them  executed  before  the  clerk  of  the  Court,  and  their 
return  to  him  by  Davis  duly  probated,  and  the  other  facts 
detailed  by  him  wap  all  the  prudence  he  was  ruquired  to 
exercise  and  made  the  question  of  notice  one  of  law  for  the 
Court,  and  that  he  would  take  that  issue  from  the  jury  and 
would  answer  it  as  a  matter  of  law  "yes,"  which  he  did,  to 
which  the  defendants  excepted. 

There  was  judgment  for  the  plaintiff  on  the  verdict,  and 
defendants  appealed. 
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Mr.  J,  D,  Bellamy^  Jr,^  for  plaintiff. 

Messrs.  Shepherd  &  Busbee^  for  defendants  (appellantfi). 

Montgomery,  J.  :  If  it  be  conceded  (and  it  seems  to 
appear  clearly  so  from  the  testimony  )  that  Cutlar  knew, 
at  the  time  of  the  execution  of  the  mortgage  by  the  defend- 
ants, that  he  was  making  a  loan  of  money  to  Mrs.  McGirt, 
one  of  the  defendant  mortgagors,  through  a  person  who, 
he  believed,  was  the  agent  and  attorney  of  the  borrower 
and  which  agent  he  believed  and  suspected  to  be  a  forger 
of  other  mortgages  and  notes,  yet  upon  the  facts  brought 
out  in  the  evidence  the  plaintiff  is  entitled  to  have  fore- 
closure of  the  mortgage  for  the  satisfaction  of  her  debt. 
It  appears  from  the  testimony,  undisputed,  that  Cutlar, 
bef<»re  he  loaned  the  money  for  his  client,  the  plaintiff, 
examined  the  title  to  the  property  conveyed  in  the  mort- 
gage, prepared  the  note  and  the  mortgage,  and  delivend 
them  to  the  person  who  appeared  to  be  acting  for  the 
defendants,  at  the  tiame  time  directing  that  the  mortgage 
should  be  proved  by  the  acknowledgement  of  the  mortga- 
gors themselves  before  the  clerk  of  the  Superior  eoart  of 
New  Hanover,  who  as  the  testimony  shows  was  a  man  of 
integrity  of  character  and  of  business  qualfications;  and 
the  mortgage  was  returned  to  him  with  the  probate  in 
proper  form  certified  by  that  officer.  This  was  a  proper 
decree  of  prudence  on  the  part  of  plaintiff's  attorney  to 
protect  her  interests  and  was  all  that  was  required  of  him, 
in  law.  His  Honor  therefore  committed  no  error  in  his 
ruling,  and  in  answering  "no"  as  a  matter  of  law,  the 
fifth  issue, — "was  said  loan  so  made  without  notice  or 
knowledge  of  the  fraud  practiced  on  the  defendants  by 
John  C.  Davis?"  (a  person  shortly  afterwards  declared  to 
be  insane  by  the  proper  authorities).  The  note  was  by  the 
verdict  of  the  jury  found  to  be  a  forgery;  but   that  cannot 
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help  the  defendants,  as  the  mortgage  can  be  foreclosed  for 
the  satisfaction  of  the  plaintiff's  debt  notwithstanding  such 
finding.  This  case  was  before  us  at  the  September  term, 
1894,  and  is  reported  in  115  N.  C,  260.  The  principles 
of  law  applicable  to  the  facts,  which  are  about  the  same  in 
both  trials  below,  are  fully  discussed  in  that  oppinon. 

No  Error, 


W.  J.  BROWN  V.  THE  CATAWBA  LUMBER  COMPANY. 
Contract — Breach^    Waiver    of —  Consideration  —  Trial. 

1.  An  executory  contract  of  employment  may,  before  the  perform- 

ance of  any  part  of  the  service  or  the  payment  of  any  money, 
be  discharged  by  simple  agreement  or  a  new  agreement  may 
be  substitated  for  it,  without  consideration  other  than  the 
mutual  acquittance  of  each  other  from  the  old  promise ;  but 
after  the  performance  of  any  service  or  the  payment  of  any 
part  of  the  promised  price,  the  contract  can  only  be  discharged 
by  a  promise  either  under  seal  or  supported  by  a  consider- 
ation. 

2.  An  inconsistent  verdict  or  one  that,  in  connection  with  the  plead 

ings,  requires  explanation  to  make  it  harmouize  with  the 
pleadings  and  evidence,  and  support  a  judgment,  ought  to 
be  set  aside  when  too  late  to  have  ii  reformed  by  the  jury  ; 
therefore, 

8.  Where,  in  the  trial  of  an  action  for  breach  of  contract  of  em- 
ployment, the  contract  was  admitted  but  defendant  claimed 
that  pinintiff  had  waived  its  performance  and  that  a  new 
agreement  had  been  made  and  two  issues  were  submitted,  one 
as  to  the  existence  of  the  contract  (which  the  jury  according 
to  instructions  answered  in  the  aiBrmative)  and  the  other- 
was  *'Did  the  defendant  wrongfully  violate  the  contract,  the 
plaintiff  being  in  no  default,^'  to  which  the  jury  answered 
**no^^ ;  Heldy  that  the  second  issue,  with  the  response,  not 
being  clear  or  intelligible,  the  verdict  should  have  beeu  set 
aside  and  a  new  trial  granted  on  new  issues. 
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Civil  action,  to  recover  damages  for  breach  of  contract, 
tried  before  Hoke^J,^  and  a  jury,  at  April  Term,  1895,  of 
New  Hanover  Superior  Couut.   The  issues  submitted  were : 

"(1)  Did  defendant,  on  or  about  June  5,  1894,  contract 
and  agree  to  give  plaintiif  employment  as  a  band  sawyer? 
Answer:  Yes. 

"(2)  Did  defendant  wrongfully  violate  such  contract, 
the  plaintiff  himself  being  in    no  default?     Answer:   No. 

"(3)  What  damage  is  plaintiff  entitled  to  recover?  [No 
response  to  this  issue.]" 

The  plaintiff  testified  as  follows  : 

"On  May  28,  1894,  I  was  sawyer  at  the  Parmelee  mills, 
at  Jacksonville,  N.  C„  at  $3  per  day,  straight  time  ;  that 
is,  not  to  be  docked  for  sickness.  On  June  1,  189 J,  I 
resigned  ray  place,  and  went  to  Hickory,  N.  C.  Was  induced 
to  do  this  by  letter  from  defendant  company,  offering  me 
employment  at  $4  per  day.  This  letter  was  written  tome 
in  answer  to  a  telegram  which  I  sent  to  the  defendant, 
offering  my  services  as  a  band  sawyer.  Telegram  was  as 
follows:  'Will  take  the  band  for  $4  per  day.'  The  letter, 
dated  May  30,  1894,  is  as  follows  :  'Your  message  of  the 
28th  received.  We  would  not  agree  to  pay  you  $4  a  day, 
unless  you  would  guarantee  an  average  of  35M  of  I  boards 
per  day.  We  have  an  A  1  filer.  Our  mill  is  run  by  water 
power.  The  mill  is  speeded  up  to  its  full  capacity,  and,  if 
you  are  the  man  your  telegram  makes  out  to  be,  you  can 
earn  $4  per  day.  If  the  mill  will  average  30  M  per  day, 
we  will  pay  you  $3,  if  25  M,  $2.50.  If  you  wish  to  come 
under  these  conditions,  and  have  had  experience  in  white 
pine  and  poplar  sawing,  all  right.  We  now  have  over  five 
million  feet  of  logs.  If  you  expect  to  come,  wire  answer, 
as  there  are  a  good  many  applicants  for  the  place.  [Signed] 
Catawba  River  Lumber  Co.,  F.  R.  Whiting,  Sec'  I  wired 
answer  that  I  would  be  there  on  the   4th   or  5th  of  June. 
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Went  to  Hickory,  and  reached  there  about  1  p.  m.  Mon- 
day, 5th.  Went  out  to  the  mill.  Didn't  see  Whiting. 
While  there  I  saw  there  were  no  logs  at  the  mill. 
On  returning  I  met  Whiting  on  the  road,  and  he  said  he 
would  go  to  the  hotel  to  see  me  at  9 :30  that  night.  He  did 
not  come.  Next  day  I  went  to  the  mill,  saw  Whiting,  and 
AVhiting  said  :  ^How  long  do  you  want  to  wait ;  ten  days?' 
Isaid^No  ;I  didn't  come  here  to  loaf;  and  he  said  'We 
haven't  any  logs  here  to-day,  and  will  pay  you  $1.50  until 
the  logs,  come.  That  is  as  much  as  I  have  paid  any  other  saw- 
yer.' Ireplied  :  'I  came  here  on  the  terms  of  your  letter,  and 
those  are  the  terms  I  will  work  upon,  and  no  other.'  Whi- 
ting replied :  'Have  you  had  experience  in  white  pine  and 
poplar  sawing?'  I  said  that  I  had  cut  some  white  pine, 
but  not  much,  but  had  a  great  deal  of  experience  in  poplar 
sawing.  Whiting  then  said  :  'I  will  pay  you  $2  per  day, 
which  is  more  than  I  overpaid  any  other  sawyer.'  I  then 
told  Whiting  that  I  had  left  a  $3  job  in  Jacksonville,  had 
been  in  business  for  15. years,  was  a  competent  sawyer,  and 
could  cut  35  M  if  the  mill  could  produce  that  result.  I 
have  had  large  experience  in  mills,  and  am  capable  of  tell- 
ing what  a  mill  can  cut,  and,  on  seeing  the  machinery 
and  mill  of  the  Catawba  Lumber  Co.,  I  am  sure  that  it 
could  not  be  made  to  produce  to  exceed  30  M  feet.  It 
could  not  be  made  to  cut  35  M  per  day  wnth  first-class 
timber.  There  were  no  logs  there  when  I  arrived.  Whi- 
ting said  they  would  have  plenty  of  logs  within  ten  days 
when  the  river  rose,  and  became  in  a  condition  to  float  them 
down.  I  had  a  contract  with  the  Parmelee-Eccleston  Co., 
at  $3  per  day,  and  they  promised  me  that,  whenever  the 
band  sawyer's  place  became  vacant,  I  should  have  it,  at  $5 
per  day.  At  that  time  I  acted  as  band  sawyer  when  the 
band  sawyer  was  sick  or  absent.  That  is  a  very  responsi- 
ble place.  The  band  sawyer's  position  in  the  Parmelee 
117—19 
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Co.  did  become  vacant  within  sixty  days  after  I  left.  When 
Whiting  proposed  to  pay  me  $2  per  day  if  I  would  stay 
thereuntil  they  got  logs,  I  declined  to  take  the  place,  and 
I  borrowed  the  money  with  which  to  return  to  Wilming- 
ton. I  spent  in  cash,  as  expenses  in  going  to  and  from 
Hickory,  $40.  Upon  my  return  to  Wilmington  I  imme- 
diately spoke  to  the  manager  of  the  Parmelee  Company, 
and  sought  employment,  telling  them  why  I  left  Hickory  ; 
also  other  companies,  but  without  success;  and,  although 
I  have  endeavored  to  get  employment  since  that  time,  I 
have  not  been  able  to  earn  more  than  $35.  Have  had 
experience  in  sawing  poplar,  and  some  in  sawing  white 
pine.  I  sawed  some  white  pine  at  Taylor's  mill,  and  two 
or  three  spars  at  Northrop's  mill."  Several  witnesses  were 
introduced  to  corroborate  the  above  statements,  and  to 
show  that  the  pi  mi  u  tiff's  character  was  good. 

There  was  testimony  as  to  the  competency  of  plaintiff  as 
a  sawyer,  and  as  to  the  custom,  among  mill  men,  of  pay- 
ing employees  when  mills  were  idle, — that  some  paid  full 
wages,  others  half  wages. 

Defendant  then  introduced  Whiting,  secretary  of  defend- 
ant company,  who  testified  as  follows  :  "I  wrote  to  Jack- 
sonville, to  one  Ellis,  saying  that  I  wanted  a  band  sawyer. 
Received  telegram  from  plaintiff.  Brown,  saying  he  would 
accept  the  position  at  $4.  I  replied  by  letter  [above  set 
our].  Brown  came  on  the  5th  or  6th  of  June.  I  saw  him, 
and  offered  him  $1.50  per  day  until  the  lumber  could  get 
down,  which  was  what  the  old  sawyer  was  paid  when  the 
mill  was  idle,  and  he  said  he  would  stay  at  $2  per  day,  and 
that  was  satisfactory.  I  told  the  superintendent  to  put 
him  to  work  at  once.  We  could  have  started  upon  logs  we 
had,  and  run  from  three  to  four  weeks.  This  was  about 
10  o'clock  in  the  morning.  Brown  returned  about  11 
o'clock  that  day,  Hud  said  he  would   like  to   cancel   agree- 
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mtiit.  I  asked  why.  He  said  he  could  do  better  in  Wil- 
mington. 1  then  said  it  would  inconvenience  us  very 
much,  but  finally  consented  that  he  might  return  to  Wil- 
mington, and  he  did  go.  In  a  month  or  two  we  heard  that 
this  suit  was  started,  and  wrote  to  plaintiff,  asking  him  to 
explain  his  suit,  l^o  reply  came.  A  reply  came  from  Mr. 
Strange,  his  attorney.  When  the  letters  were  written 
between  Strange  and  the  company,  the  company  was  with- 
out a  sawyer,  and  unable  to  get  one,  and  in  a  letter  to 
Strange,  written  in  August,  I  think,  we  again  offered  the 
place  to  plaintiff.  We  never  hired  by  the  year;  only  by 
the  day.  Brown  was  to  be  paid  $4  per  day  when  the  logs 
arrived,  if  he  could  turn  out  35,000  feet  per  day.  Brown 
said  practically  he  had  no  experience  in  sawing  poplar, 
and  never  sawed  any  white  pine.  The  reason  we  had  no 
logs  when  Brown  came  was  that,  subsequently  to  writing 
Brown,  on  May  30th,  an  accident  had  occurred  to  one  of 
our  dams,  and  we  were  thereby  delayed  in  floating  our  logs 
down.  The  custom  among  mill  men  is  for  sawyers  to  get 
half  pay  when  mill  is  shut  down.  The  capacity  of  our 
mill  was  reckoned  at  40,000  per  day,  but  prior  to  that  time 
we  had  not  exceeded  33,000.  Our  present  sawyer  turns 
out  35,000  feet  per  day."  Defendant  supported  testimony 
of  Whiting  by  introducing  deposition  of  Wilson,  which  is 
substantially  as  follows  :  "I  live  in  Asheville.  My  occu- 
pation is  that  of  saw  filer.  Have  known  defendant  about 
8  years.  Knew  plaintiff  when  he  came  to  Hickory.  I  was 
residing  on  premises  of  defendant  company  at  Hickory  in 
June,  1894,  and  was  saw  filer  and  assistant  foreman  of 
defendant  company.  I  saw  Brown  about  that  time  at 
Hickory,  and  he  said  something  about  having  resigned  a 
job  to  accept  this  one,  because  he  could  get  better  pay  with 
defendant.  He  engaged  board  with  me,  and  said  he 
understood  the  mill  had  logs,  but  had  found  it  had  none, 
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and  that  he  had  made  arrangements  to  work  at  reduced 
rates  until  the  logs  arrived.  Mj  recollection  is  he  said  he 
agreed  to  work  at  $2  per  day  until  they  got  logs  He 
boarded  with  me  only  one  day  and  night,  and  said  he  had 
made  up  his  mind  not  to  work  at  that  pay,  and  was  going 
home,  and  did  go  away.  Under  Whiting's  instructions,  I 
told  Brown  to  begin  work,  but  he  refused,  and  did  no  work 
at  all.  His  reason  for  not  working  was  that  he  ^ad 
received  a  letter  from  Whiting  about  his  having  a  lot  of 
logs,  and  that  they  did  not  have  them,  and  he  was  going 
home,  and  sue  the  company  for  expenses  and  salary." 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  "That  both  plaintiif  and  defendant  agree  as  to  sub- 
stance of  contract.  Defendant  agreed  to  employ  plaintiff 
at  $4  per  day  as  band  sawyer,  provided  plaintiff  was  able 
to  secure  a  product  from  the  mill  of  35,000  feet  of  lumber 
per  day,  guaranteeing  that  the  mill  would  produce  that 
result.  '  You  will  therefore  find  the  first  issue,  'Yes.'  The 
next  issue  then  is,  did  defendant  violate  his  contract,  plain- 
tiff not  being  in  default?  The  question  is,  who  broke  the 
contract?  If  the  defendant,  you  will  answer  the  issue, 
'Yes';  if  the  plaintiff,  you  will  answer,  'No.'  Plaintiff 
says  he  left  because  there  was  no  machinery,  and  the  mill 
was  inadequate  to  produce  35,000  feet  per  day,  and  that 
there  were  no  logs  to  work  upon.  Defendant  says  the 
machinery  and  mill  were  adequate,  and  plaintiff  waived 
the  agreement.  If  plaintiff  was  ready  and  able  to  perform 
his  contract,  and,  not  having  agreed  to  wait,  left  because 
the  machinery  was  not  adequate,  or  because  there  was  no 
present  prospect  to  obtain  the  logs,  you  will  answer  the 
issue,  'Yes.'  If  the  machinery  was  adequate,  and  plaintiff 
agreed  to  wait  for  logs  at  reduced  wages  of  $2  per  day, 
and  voluntarily  left,  you  will  answer  the  second  issue, 
'No.'     If  both  parties  agreed  to  set  aside  the  contract, 
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there  was  an  abandonment  by  consent,  and  you  will 
answer  the  second  issue,  'No.'  If  you  so  answer,  you  need 
not  respond  to  the  third  issue.  But,  if  you  answer  the 
second  issue  'Yes,'  the  plaintiff  is  entitled  to  some  dam- 
age ;  that  which  was  in  reasonable  contemplation  of  the 
parties,  as  to  the  matters  within  their  knowledge  at  the 
time  the  contract  was  made,  to  wit :  the  cost  of  the  trip  to 
Hickory  and  return,  and  compensation  to  plaintiff  for  loss 
of  time,  at  a  fair  rate  of  wages,  since  the  injury  occurred 
up  to  the  time  of  the  trial ;  but  you  mu&t  not  go  beyond 
the  time  of  the  trial."  The  jury  found  the  issues  as  above 
set  forth.  The  plaintiff  thereupon  made  a  motion  for  a 
new  trial,  upon  the  grounds  (1)  that  the  verdict  was  con- 
trary to  the  weight  of  evidence ;  (2)  for  newly  discovered 
testimony ;  (3)  for  misdirection  on  the  part  of  the  court,  in 
that — "First.  The  court  erred  in  charging  that  if  plaintiff 
left  because  there  was  no  adequate  machinery  for  logs,  or 
that  the  mill  would  not  produce  the  number  of  feet  guar- 
anteed, the  jury  must  find  tlie  issue,  'Yes';  and  insisted  that 
the  court  should  have  charged  that,  even  if  the  machinery 
was  in  proper  shape,  and  that  the  mill  was  adequate,  and 
that  the  logs  were  present,  if  defendant  refused  to  pay  the 
contract  price  of  $4  per  day,  the  j'»ry  must  find  the  second 
issue,  'Yes.'  Second.  The  court  erred  in  charging  that  if 
plaintiff  was  readv  and  able  to  perform  his  contract,  and 
left,  not  having  agreed  to  wait,  because  the  machinery  was 
not  adequate,  and  there  was  no  present  prospect  of  obtain- 
ing logs,  they  must  answer  the  second  issue,  'Yes,;  and 
insisted  that  the  court  should  not  have  inserted  in  the 
instructions  the  qualification  'not  having  agreed  to  wait,' 
and  contended  that  whether  the  plaintiff  agreed  to  wait  or 
not  had  nothing  to  do  with  the  breach  of  contract  on  the 
part  of  defendant,  and  there  was,  therefore,  error  in  insert- 
ing that  qualification.     Third.  The  court  erred  in  instruct- 
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ing  the  jury  that  if  the  mill  and  machinery  were  adequate, 
and  plaintiff  agreed  to  wait  for  logs  at  reduced  wages  of 
$2  per  day,  and  voluntarily  left,  they  must  find  the  second 
issue,  'No';  and  contended  that  the  alleged  contract  to 
work  for  $2  per  day  was  either  a  new^  contract,  made  after 
the  first  contract  was  broken,  or  that  it  was  a  modification 
of  the  contract  in  question  ;  that  if  it  was  a  new  contract, 
the  old  contract  was  broken,  and  plaintiff  was  entitled  to 
damages  for  the  breach,  and  that  whether  there  was  a  new 
contract  or  not  could  not  effect  the  old  contract,  or  deprive 
the  plaintiff  of  damages;  that  if  plaintiff  broke  the  new 
contract,  he  was  liable  to  defendant  for  damages,  but  this 
could  not  deprive  him  of  his  remedy  for  breach  of  first 
contract.  If,  however,  it  was  a  modification  of  the  contract 
in  question,  then  it  was  without  consideration,  and  void, 
and  being  vcid,  the  parties  stood  upon  the  same  footing 
that  they  did  before  the  modification  was  inade,  to  wit:  a 
breach  of  contract  on  the  part  of  defendant,  and  plaintiff 
was  entitled  to  damages.  Fourth.  That  the  court  eired  in 
charging  the  jury  that  if  both  parties  agreed  to  set  aside 
the  contract,  this  was  an  abandonment  of  it,  and  they  must 
answer  the  second  issue,  'No';  and  contended  that  there 
was  no  evidence  to  support  the  contention  that  there  had 
been  any  abandonment  of  the  contract  by  the  plaintiff." 
The  motion  for  a  new  trial  was  overruled,  and  the  court 
gave  judgment  upon  the  verdict  for  the  defendant,  and  the 
plaintifl'  appealed. 

Mr.  W,  T.  Strange^  for  plaintiff,  (appellant). 
Messrs.  Shepherd  &  Busbee^  for  defendant. 

Avery,  J. :  The  plaintiff  brought  suit  to  recover  for  a 
breach  by  the  defendant  of  a  mutual  agreement  theretofore 
made  between  them,  by  the  terms  of  which  the  defendant 
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was  to  pay  the  plaintiflT,  ae  bandsawyer  at  its  mill  accord- 
ing to  the  number  of  feet  of  boards  sawed  per  day,  $4.00  if 
the  product  should  be  35,000  feet  per  day,  13.00  if  not 
more  than'30,000,  and  $2.50  if  not  more  than  25,000  feet, 
and  assured  the'  plaintiff  that  it  had  on  hand  over  five  mil- 
lion feet  of  logs,  and  that  if  the  mill  should  be  speeded  up 
to  its  full  capacity  it  would  enable  the  plaintiff  to  earn 
$4.00  per  day,  which  of  course  involved  producing  35,000 
feet  of  boards.  When  the  plaintiff  arrived  and  preferred 
to  carry  out  his  agreement,  he  was  told  by  the  defendant's 
manager  that  the  company  had  no  logs  there  that  day  and 
an  offer  first  of  $1.50  per  day  and  subsequently  of  $2.00 
per  day  was  made  plaintiff  till  a  new  supply  of  logs  could 
be  floated  down  the  river. 

Leaving  out  of  view  for  the  present  the  question  whether 
the  contract  was  subsequently  waived  by  the  plaintiff,  it  is 
certain  that  at  this  stage  the  defendant  was  guilty  of  a 
breach  of  it,  as  it  then  stood,  in  failing  to  furnish  the  logs 
and  give  the  plaintiff  the  opportunity  to  show  his  skill  and 
proficiency  as  a  sawyer,  by  turning  off  the  maximum  num- 
ber of  feet  in  contemplation  of  the  parties  when  the  agree- 
ment was  made.  But  there  was  no  issue  directly  involv- 
ing the  question  whether  such  a  breach  had  been  com- 
mitted. The  first  was  as  follows.  "Did  the  defendant,  on 
or  about  June  5th,  1894,  contract  and  agree  to  give  plain- 
tiff employment  as  a  band-sawyer  ?"  To  this  inquiry,  which 
was  too  indefinite  to  determine  the  specific  terms,  the  court 
instructed  the  jury  to  respond  in  the  aflirmativr,  because 
both  parties  testified  that  there  was  an  agreement  made  by 
the  telegrams  and  the  letter  introduced  in  evidence.  The 
second  issue  was  as  follows :  "Did  the  defendant  wrong- 
fully violate  such  contract,  the  plaintiff  himself  being  in 
no  default?"  The  plaintiff*'s  counsel  contended  that  the 
court  erred  in  inserting  in  the  second  issue  the  qualifying 
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words  "the  plaintiff  himself  being  in  no  default,"  and  that 
two  issues  ought  to  have  been  submitted  to  the  jury,  the 
one  involving  the  inquiry  whether  the  plaintiff  had  been 
guilty  of  a  breach  of  the  agreement,  and  the  other  raising 
the  question  whether  there  had  been  a  waiver.  It  was 
contended  that  there  was  an  admitted  breach  by  the  plain- 
tiff and  that  the  fact  should  have  been  distinctly  and  sepa- 
rately found,  but  that  at  all  events  the  two  questions 
should  not  have  been  confused  in  one  issue  so  as  possibly  to 
mislead  the  jury. 

When  the  jury  responded  "No"  to  this  issue  with  a 
double  aspect,  did  they  mean  to  answer  in  the  negative  to 
the  inquiry  whether  the  plaintiff  had  been  without  fault  ? 
Or,  did  thev  mean  to  find  that  the  defendant  had  been 
guilty  of  no  breech  of  contract  ?  The  defendant  had  failed 
to  comply  with,  his  contract  in  the  first  instance  and  it 
would  seem  that  the  court  might  have  so  told  them  with 
the  same  propriety  that  he  instructed  them  that  there  had 
been,  according  to  any  view  of  the  evidence,  a  contract 
made. 

The  well  established  rule  is  that  an  inconsistent  verdict, 
or  one  that  in  connection  with  the  pleadings  requires 
explanation  to  make  it  harmonize  completely  with  the 
pleadings  and  evidence  and  support  a  judgment  will  be 
set  aside,  if  it  is  too  late  to  have  it  reformed  by  the  jury. 
Allen  V.  Salliiiger^  105  N.  C,  339:  Turrentine  v.  Railroad^ 
92  N.  C,  642 ;  Porter  v.  Railroad,  97  N.  C,  66 ;  Mitchell 
V.  Brown,  88  N.  C,  156. 

If  the  jury  intended  to  find  in  response  to  this  issue  that 
the  defendant  d  d  nor  violate  its  contract,  the  finding  was 
in  conflict  with  any  aspect  of  the  evidence  including  the 
testimony  of  the  defendant's  agent  Whiting,  and  the 
plaintiff  had  just  ground  to  complain  when  the  oppor- 
tunity was  given  to  pass  upon  that  question  and  specially 
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in  this  mixed  issue.  If,  being  misled  and  confused  by  the 
language,  the  jury  meant  to  declare  that  the  plaintiff  had 
been  in  no  default,  then  it  is  plain  that  if  the  opportunity  had 
been  afforded  them  to  give  intelligible  expression  through 
the  issue  to  their  true  findings  of  fact,  the  plaintiff  would 
have  been  entitled  to  a  judgment.  This  being  an  executory 
contract  and  not  performed  in  whole  or  in  part  by  either, 
the  parties  might  without  a  new  consideration,  other  than 
the  mutual  acquittance  of  each  other  from  the  old  promise, 
substitute  a  new  agreement  for  it.  Clark  on  Contracts,  p. 
137.  If  one  person  agrees  to  render  service  to  another  at 
a  stipulated  price  the  contract  may  be  discharged  by  sim- 
ple agreement  at  any  time  before  the  performance  of  any 
service  or  the  payment  of  money  under  its  terms.  But 
after  the  performance  of  any  service  or  the  pay- 
ment of  any  part  of  the  promised  price  the  con- 
tract can  be  discharged  only  by  a  promise  either  under 
seal  or  supported  by  a  consideration.  Clark  on  Con- 
tracts, p.  609.  But,  while  we  c<»ncede  that  such  is  the 
law  without  citation  of  numerous  authorities  adduced  bv 
counsel  in  support  of  the  principle,  it  must  be  recollected 
that  the  testimony  was  conflicting  upon  this  point?  If 
the  plaintiff  was  believed,  he  did  not  agree  to  waive  the 
orginal  agreement  till  the  defendant  should  get  an  addi- 
tional supply  of  logs,  and  it  could  be  abrogated  only  by 
mutual  consent.  If  the  jury  gave  credit  to  Whiting,  the 
defendant's  agent,  there  was  a  mutual  understanding  that  a 
new  arrangement  should  be  substituted  for  it.  It  being 
clearly  possible  that  the  jury  might  have  been  misled  and 
the  issue  with  the  response  not  being  clear  or  intelligible, 
we  think  it  was  the  duty  of  the  judge  to  have  set  aside  the 
verdict  so  that  a  new  trial  could  be  had  upon  issues  that 
would  enable  the  court  to  see  plainly  that  they  had  under- 
stood and  discharged  their  duty  and  found  a  verdict  clearly 
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entitling  one  of  the  parties  to   a  judgment.      We  think 
thv^re  was  error  which  entitled  the  plaintiif  to  a  new  trial. 

New  Trial. 


J.  L.  LOCKHART  v.  SOLOMON  BEAR. 
A  ction  for  Damages  for  Unlawful  A  rrest — A  buse  of  Legal 

m 

Process — Pleading —  Personal  Property  Exemption 
— Arrest  and  Bail, 

1.  The  personal  property  of  a  resident  debtor  to  the  value  of  S500 

is  exempt  from  any  and  all  process  for  the  collection  or  the 
enforcement  of  payment  of  debt,  and  such  right  to  the  exemp- 
tion exists,  not  by  virtue  of  the  allotment,  but  by  virtue 
of  the  Constitution  which  confers  it  and  attaches  the  pro- 
tection to  the  debtor  before  the  allotment  or  appraisal. 

2.  Where,  in  an  action  for  abuse  of  legal  process  by  the  defendant 

in  causing  the  arrest  of  the  plaintiff  for  the  purpose  of  com- 
pelling him  to  pay  defendant's  claim,  out  of  property  exempt 
from  execution,  the  complaint  alleged  that  defendant's 
affidavit,  on  wliich  the  warrant  of  arrest  was  issued,  stated 
that  plaintiff  was  about  to  ^'remove"  himself  from  the  State ; 
Held^  that  it  sufficiently  appeared  from  the  complaint  that 
plaintiff  was  a  resident  of  the  State  at  the  time  the  warrant 
*  of  arrest  was  isbued. 

3.  Admissions  in  an  answer  of  a  fact  necessary  to  be  stated  in  the 

complaint  will  be  considered,  for  jurisdictional  purposes,  in 
aid  of  the  complaint  which  does  not  state  such  fact  directly, 
but  only  by  implication  ;  hence,  where  it  was  necessary  to 
state  in  the  complaint  in  an  action  that  the  plaintiff  was,  at 
the  time  of  his  arrest,  a  resident  of  the  State  and  entitled  to 
his  personal  property  exemption,  a  statement  in  the  answer 
that  defendant  sent  a  person  to  the  place,  within  the  State, 
where  plaintiff  did  business,  and  where  he  lived,  supplied 
the  omission  of  the  direct  statement  in  the  complaint  of  the 
fact  of  residence. 

4.  The  arrest  of  a  debtor,  in  arrest  and  bail  proceedings,  to  com- 

pel the  payment  of  a  debt  out  of  property  exempt  from  exe- 
cution, is  an  abuse  of  legal  process,  which  renders  the  credi- 
tor liable  to  the  debtor  in  an  action  for  damages. 
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6.  An  action  for  damages  for  the  abuse  of  legal  process  may  be 
maintained  before  the  action  in  which  such  process  was 
issued  is  terminated. 

Civil  action  for  malicions  abuse  of  process,  in  which 
plaintiff  sued  for  damages,  compensatory  and  punitive, 
tried  before  Hohe^  e/.,  at  January  Term,  1895,  of  New 
Hanover  Superior  Court.  The  defendant  answered,  but 
at  the  trial  demurred  ore  tenus  upon  the  ground  that  the 
complaint  did  not  state  a  cause  of  action.  The  demurrer 
was  sustained,,  and  plaintiff  appealed. 

Mr.  Thomas  W,  Strange^  for  plaintiff  (appellant). 
Messrs.  Shepherd  tfe  Bushee^  for  defendant. 

FuRCHES,  J.  :  The  plaintiff  brings  this  action  and  files 
the  following  complaint : 

"1st.  That  on  or  about  the  1st  day  of  June,  1893,  the 
defendant,  Solomon  Bear,  with  the  -purpose  and  intent  of 
extorting  from  the  plaintiff  an  order  upon  one  J.  M.  Wright 
for  the  payment  to  him  of  the  sum  of  two  hundred  and 
sixty-four  and  85-100  dollars,  claimed  hy  him  to  be  due  and 
owdng  to  him  by  plaintiff,  but  which  plaintiff  denied,  out 
of  the  proceeds  of  an  insurance  policy  assigned  by  plaintiff 
to  the  said  Wright,  threatened  the  plaintiff  with  arrest 
and  imprisonment  unless  he  gave  him  said  order,  and  upon 
his  refusing  to  do  so  made  an  affidavit  in  which  he  falsely 
alleged  that  plaintiff  was  about  to  remove  himself  and 
property  from  this  State  with  intent  to  defraud  his  creditors 
and  sued  out  writ  of  arrest  and  bail  for  the  alleged  pur- 
pose of  detaining  the  plaintiff  in  this  State  to  answer  such 
a  judgment  which  he  the  defendant  might  obtain  in  a  suit 
then  instituted  by  him  to  recover  the  alleged  debt  before 
stated,  and  which  as  aforesaid  was  denied  ;  and  upon  said 
writ  he  had  the  defendant  arrested,  deprived  of  his  liberty 
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entitling  one  of  the  parties  to   a  judgment.      We  think 
thvire  was  error  which  entitled  the  plaintiff  to  a  new  trial. 

New  Trial. 


J.  L.  LOCKHART  v.  SOLOMON  BEAR. 

Action  for  Damages  for  Unlawful  Arrest — Abuse  of  Legal 
Process — Pleading —  Personal  Property  Exemption 
— Arrest  and  Bail. 

1.  The  personal  property  of  a  resident  debtor  to  the  value  of  $500 

is  exempt  from  any  and  all  process  for  the  collection  or  the 
enforcement  of  payment  of  debt,  and  such  right  to  the  exemp- 
tion exists,  not  by  virtue  of  the  allotment,  but  by  virtue 
of  the  Constitution  which  confers  it  and  attaches  the  pro- 
tection to  the  debtor  before  the  allotment  or  appraisal. 

2.  Where,  in  an  action  for  abuse  of  legal  process  by  the  defendant 

in  causing  the  arrest  of  the  plaintiff  for  the  purpose  of  com- 
pelling him  to  pay  defendant's  claim,  out  of  property  exempt 
from  execution,  the  complaint  alleged  that  defendant's 
affidavit,  on  wliich  the  warrant  of  arrest  was  issued,  stated 
that  plaintiff  was  about  to  ^'remove'' himself  from  the  State; 
Held^  that  it  sufficiently  appeared  from  the  complaint  that 
plaintiff  was  a  resident  of  the  State  at  the  time  the  warrant 
•  of  arrest  was  issued. 

3.  Admissions  in  an  answer  of  a  fact  necessary  to  be  stated  in  the 

complaint  will  be  considered,  for  jurisdictional  purposes,  in 
aid  of  the  complaint  which  does  not  state  such  fact  directly, 
but  only  by  implication  ;  hence,  where  it  was  necessary  to 
state  in  the  complaint  in  an  action  that  the  plaintiff  was,  at 
the  time  of  his  arrest,  a  resident  of  the  State  and  entitled  to 
his  personal  property  exemption,  a  statement  in  the  answer 
that  defendant  sent  a  person  to  the  place,  within  the  State, 
where  plaintiff  did  business,  and  where  he  lived,  supplied 
the  omission  of  the  direct  statement  in  the  complaint  of  the 
fact  of  residence. 

4.  The  arrest  of  a  debtor,  in  arrest  and  bail  proceedings,  to  com- 

pel the  payment  of  a  debt  out  of  property  exempt  from  exe- 
cution, is  an  abuse  of  legal  process,  which  renders  the  credi- 
tor liable  to  the  debtor  in  an  action  for  damages. 
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5.  An  action  for  damages  for  the  abuse  of  legal  process  may  be 
maintained  before  the  action  in  which  such  process  was 
issued  is  terminated. 

Civil  action  for  malicious  abuse  of  process,  in  which 
plaintiff  sued  for  damages,  compensatory  and  punitive, 
tried  before  Hdke^  eA,  at  January  Term,  1895,  of  New 
Hanover  Superior  Court.  The  defendant  answered,  but 
at  the  trial  demurred  ore  tenus  upon  the  ground  that  the 
complaint  did  not  state  a  cause  of  action.  The  demurrer 
was  sustained,,  and  plaintiff  appealed. 

Mr,  Thomas  W.  Strange^  for  plaintiff  (appellant). 
Messrs,  Shepherd  cfe  Busbee^  for  defendant. 

EuRCHES,  J.  :  The  plaintiff  brings  this  action  and  files 
the  following  complaint : 

"1st.  That  on  or  about  the  1st  day  of  June,  1893,  the 
defendant,  Solomon  Bear,  with  the  -purpose  and  intent  of 
extorting  from  the  plaintiff  an  order  upon  one  J.  M.  Wright 
for  the  payment  to  him  of  the  sum  of  two  hundred  and 
sixty-four  and  85-100  dollars,  claimed  by  him  to  be  due  and 
owing  to  him  by  plaintiff,  but  which  plaintiff  denied,  out 
of  the  proceeds  of  an  insurance  policy  assigned  by  plaintiff 
to  the  said  Wright,  threatened  the  plaintiff  with  arrest 
and  imprisonment  unless  he  gave  him  said  order,  and  upon 
his  refusing  to  do  so  made  an  affidavit  in  which  he  falsely 
alleged  that  plaintiff  was  about  to  remove  himself  and 
property  from  this  State  with  intent  to  defraud  his  creditors 
and  sued  out  writ  of  arrest  and  bail  for  the  alleged  pur- 
pose of  detaining  the  plaintiff  in  this  State  to  answer  such 
a  judgment  which  he  the  defendant  might  obtain  in  a  suit 
then  instituted  by  him  to  recover  the  alleged  debt  before 
stated,  and  which  as  aforesaid  was  denied ;  and  upon  said 
writ  he  had  the  defendant  arrested,  deprived  of  his  liberty 
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and  incarcerated  in  the  common  jail  of  New  Hanover 
County  for  the  period  of  six  days  and  nights. 

"2nd.  That  at  the  time  the  defendant  made  said  affidavit 
and  sued  out  said  writ  he  well  knew  that  plaintiff  was 
insolvent  and  that  he  could  not  collect  this  debt  even  if  it 
existed  or  any  other  debt  by  a  judgment  against  him  and 
by  detaining  him  here  for  that  alleged  purpose,  and  that 
the  only  way  he  could  collect  the  said  disputed  debt  was 
by  forcing  this  plaintiff  through  fear  of  arrest  to  give  the 
said  order  which  plaintiff  had  refused  to  do,;  and  plaintiff 
alleges  and  so  charges  that  the  defendant  sued  out  said 
writ  and  used  it  not  for  the  purpose  set  forth  therein  or 
commanded  by  the  exigency  of  the  writ,  but  for  the  illegal 
and  malicious  purpose  of  compelling  him,  the  plaintiff,  as 
aforesaid  through  the  fear  of  imprisonment  either  to  pay 
the  amount  of  a  disputed  debt  to  him  in  cash  or  to  give 
him  the  said  order  upon  the  said  J.  M.  Wright.  And  the 
plaintiff  charges  that'by  so  doing  he  perpetrated  a  fraud 
upon  the  court,  and  abused  its  process  to  the  discredit  of 
the  court  and  the  law,  and  to  the  great  wrong  and  injury 
of  the  plaintiff. 

"3rd.  That  the  plaintiff  was  arrested  at  night  and  when 
taken  to  the  jail  found  there  awaiting  him  the  defendant 
Bear  who  told  him  that  if  he  would  give  the  said  order  to 
him  he  would  have  him  released,  but  otherwise  he  must  be 
locked  up  for  the  night.  And  upon  plaintiff's  refusing  to 
do  this,  the  defendant  directed  the  sheriff  to  proceed  and 
the  plaintiff  was  locked  up  in  a  common  cell  used  to 
imprison  criminals  and  other  violators  of  the  law. 

"4th.  That  instead  of  ordering  said  arrest  in  the  day  time 
when  plaintiff  might  have  sought  for  some  one  to  bail  him 
and  prevent  his  going  to  jail,  the  defendant  waited  to  order 
the  arrest  until  late  at  night  when  he  knew  plaintiff,  being 
a  stranger,  could  not  procure  a  bond  and  would  therefore 
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be  compelled  either  to  comply  with  his  demand  or  spend 
the  night  in  a  fqlon's'cell.  And  plaintiff  alleges  that  he 
could  not  procure  any  bail  that  night  nor  until  the  expira- 
tion of  six  days  and  nights  thereafter,  being  a  comparative 
stranger  in  the  city  of  Wilmington,  and  having  few  friends 
there ;  and  that  for  the  space  of  six  days  and  nights  he  was 
compelled  to  endure  the  pain,  mortification  and  mental 
anguish  of  the  disgrace  of  imprisonment  in  a  common  jail 
and  the  deprivation  of  his  liberty. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant, 

J^irat.  For  five  thousand  dollars  damages  for  the  wrong 

and  injury  done  to  him  by  defendant's  illegal  and  nefarious 

acts. 

Second.  For  five  thousand  dollars  punitive  damages  for 

his  violation  and  abuse  of  the  law. 

Third.  For  the  costs  of  this  suit. 

(Verification  in  New  York.) 

The  defendant  demurred  ore  tenus.  The  court  below 
sustained  the  demurrer  upon  the  ground  that  it  did  not 
state  a  cause  of  action,  and  plaintiff  appealed.  In  this 
ruling  there  is  error. 

The  demurrer  admits  the  allegations  of  the  complaint  to 
be  true.  And  it  was  admitted  by  defendant's  counsel  on 
the  argument  that  the  money  in  Wright's  hands  was  all 
that  defendant  knew  Qf  plaintiff's  having,  and  that  this 
sum  was  less  than  $500.  Article  1,  Sec.  16,  of  the  Con- 
stitution of  the  State,  declares,  "There  shall  be  no  impris- 
onment for  debt  in  this  State,  except  in  cases  of  fraud." 
Article  X,  Section  1,  declares,  "The  personal  property  of 
any  resident  of  this  State  to  the  value  of  $500  shall  be 
and  is  hereby  exempted  from  sale  under  execution  or  other 
final  process  of  any  court  issued  for  the  collection  of  any 
debt."  The  words  "personal  property"  shall  include 
monies,  goods,  chattels,  choses  in  action,  and  evidences  of 
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debt,  including  all  things  capable  of  ownership The 

word  'property'  shall  include  all  property  both  real  and 
personal."  Code,  Ch.  59,  Sec.  3765,  sub-Sec.  6.  And, 
tho'igh  it  is  not  as  distinctly  stated  as  it  might  have  been, 
we  think  it  siifliciontly  appears  from  the  complaint  that 
piaintifF  was  a  resident  of  the  State  at  the  time  the  warrant 
was  sued  out  and  plaintiff  arrested.  It  states  that  defend- 
ant's aflidavit  alleged  "that  plaintiiF  was  about  to  remove 
himself  and  property  from  the  State,"  This,  we  think, 
clearly  implies  that  plaintiif  was  a  resident  of  the  State. 
The  term,  "remove  himself  from  the  State,"  wonld  have 
bein  improperly  used  had  he  not  been  at  that  time  a  resi- 
dent. 

Besides,  the  admissions  in  defendant's  answer  ehonld 
have  been  considered  for  jurisdictional  purposes  in  aid  of 
plaintiff's  complaint.  Wilson  v.  Si/kes,  8i  N.  C,  21.T  ; 
Johnson  v.  Finch,  93  N.  C,  205 ;  Pufer  v.  Ltwas,  101  X. 
C,  281.  And  the  answer  ftates,  "that  on  one  occasion 
one  of  the  parties  (that  defendant  sent  to  collect  his  debt) 
went  to  the  store  where  the  plaintiff  did  business  and 
where  he  lived.  So,  if  there  was  any  doubt  left  in  the  state- 
ment of  the  complaint  as  to  the  plaintiff's  being  a  resident 
of  the  State  at  the  time  of  the  warrant  and  arrest,  we  think 
that  is  supplied  by  the  defendant's  answer. 

Whatever  conflicts  there  niay  appear  to  be  in  the  opin- 
ions of  this  Court  as  to  when  the*  homestead  exemption 
commences,  what  is  an  abandonment,  and  when  it  termi- 
nates, can  have  no  influence  on  this  question.  They  are 
as  to  the  homestead,  real  estate. 

But  as  to  personal  property,  under  Article  X,  Section  1, 
of  the  Constitution,  ^iiOO  worth  is  absolutely  free  from  any 
and  all  process  for  the  collection  or  the  enforcement  of 
payment  of  debt.  The  creditor  has  no  lien  upon  this 
amount  of  his  debtor's  personal  property ;  nor  can  he  have 
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unless  it  is  created  by  the  debtor  himself.  There  is  no 
judgment  lien  that  attaches  ;  there  is  no  lien  by  execution 
until  levy,  and  there  can  be  no  levy  on  this.  So,  it  is 
absolutely  free  from  all  process  for  debt. 

It  may  be  claimed,  and  is  claimed,  that  plaintiff  was  not 
entitled  to  this  protection  until  it  is  laid  off  and  allotted 
and  assigned  to  him.  We  do  not  think  so.  It  is  not  the 
allotment  of  the  appraisers  that  gives  the  debtor  this  pro- 
tection, but  the  vigor  and  force  of  the-  Constitution.  And 
if  it  should  be  levied  before,  the  debtor  is  still  entitled  to 
have  it  laid  off  and  assigned  to  him. 

This  doctrine  may  ijot  apply  in  matters  of  attachment, 
where  it  is  alleged  the  defendant  has  left  the  State,  and 
lost  his  right  of  protection,  for  the  reason  that  it  is  personal, 
attaches  to  and  follows  the  person  wherever  he  may  wish 
to  take  it  and  he  may  dispose  of  it  as  he  pleases  free  from 
any  and  all  claims  of  creditors. 

But  we  are  now  considering  and  treating  the  case  before 
us,  and  not  what  may  be  exceptions.  And  as  it  is  admit- 
ted this  insurance  money  in  the  hands  of  Wright,  amount- 
ing to  less  than  $500,  was  all  that  plaintiff  had,  so  far  as 
defendant  Bear  knew,  it  is  manifest  that  an  assignment 
would  have  been  a  vain  and  useless  thing,  as  there  was  less 
than  $500,  and  one  that  the  law  would  not  require,  as  it 
never  recjuires  vain  and  useless  things  to  be  done. 

Then  it  is  manifest  from  the  allegations  of  the  complaint 
that  the  defendant  was  trying  to  force  the  plaintiff  by 
means  of  the  extraordinary  process  of  the  court  and  the 
fear  of  imprisonment  to  compel  the  plaintiff  to  pay  him  out 
of,  or  giva  him  an  order  upon,  a  fund  which  the  Constitu- 
tion has  declared  shall  be  free  from  the  exigencies  of  all 
process  and  for  the  debt  of  Solomon  Bear  or  any  one  else. 

This  being  so,  we  must  declare  that  the  complaint  aided 
by   the   answer  states  a  cause  of  action  which  should  have 
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been  tried  bj  a  jury.  Sneeden  v.  Harris^  109  N.  C,  349; 
Hewit  7.  Woolen^  7  Jones,  182;  Grainier  v.  Hill^  33  Eng. 
Com.  Law  Kep.,  333;  Myer  v.  Walter^  64  Pa.  St.,  283; 
2  Greenleaf  Ev.,  p.  752;  Wood  v.  Graves^  44  Mass.,  365, 
59  American  Reports,  95.  Onr  judgment  in  this  case  we 
think  is  fullv  sustained  in  Sneeden  v.  Harris,  and  Hewit 
V.  Woolen^  in  our  own  Reports.  But  the  leading  case  on 
this  subject,  in  which  it  is  probably  more  fully  discussed 
than  any  other,  is  Grainger  v.  Hill^  supra.  In  that  case 
TiNDALL,  C.  J.,  said  :  "The  complaint  being  that  the  pro- 
cess of  the  law  has  been  abused  to  effect  an  object  not  within 
the  scope  of  the  process,  it  is  immaterial  whether  the  suit 
which  that  process  commenced  has  been  determined  or, not, 
or  whether  or  not  it  was  founded  upon  reasonable  and 
probable  cause." 

Defendant  contended  that  this  action  was  like  an  action 
for  false  imprisonment,  could  not  be  maintained  until  the 
action  under  which  plaintiff  was  arrested  had  ended.  But 
the  case  of  Grainger  v.  Hill  is  authority  for  saying  it  was 
not  necessary  to  the  action  that  the  action  of  Bear  v.  Lock- 
hart  should  have  ended. 

Justice  Sharswood,  in  Myer  v.  Walter^  64  Pa.  St.,  283, 
discussing  this  question  says  "An  abuse  of  process  is  where 
the  party  employs  it  for  some  unlawful  object,  not  the 
purpose  which  it  is  intended  by  the  law  to  effect;  in  other 
words,  a  perversion  of  it." 

Mr.  Gbeenleaf  (Vol.  2,  p.  752)  uses  the  following  lan- 
guage: "But  the  action  is  for  abusing  the  process  of  law, 
in  order  illegally  to  compel  a  party  to  do  a  collateral  act, 
such  as  to  give  up  his  property,  it  is  not  necessary  to  aver 
and  prove  that  the  process  improperly  employed  is  at  an 
end,  nor  that  it  was  sued  out  without  reasonable  or  proba- 
ble cause." 

Battle,  J.,  for  the  Court,  in  Hewit  v.  Wooten^  7  Jones, 
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182,  says:  "If  it  appears  that  the  present  defendant  sued 
out  the  writ  mentioned  in  the  bill  of  exceptions  against 
the  present  plaintiff  for  the  purpose  of  extorting  money 
from  him  by  reason  of  his  arrest,  then  the  case  would  be 
within  the  principle  sanctioned  by  the  Court  of  Common 
Pleas  in  Grainger  v.  Hill^  supra? 

In  Wood  V.  Graves^  144  Macs.,  365;  59  Am.  Reports, 
95,  the  Court  uses  the  following  language:  "There  is  no 
doubt    an    action    lies    for  the    malicious    abuse  of  lawful 

process,  civil  or  criminal Perhaps  the  most  frequent 

form  of  such  abuse  is  by  working  upon  the  fears  of  the 
person  under  arrest,  for  the  purpose  of  extorting  money  or 
other  property  or  compelling  him  to  sign  some  paper,  to 
give  up  some  claim  or  to  do  some  other  act  in  accordance 
with  the  wishes  of  those  who  have  control  of  the  prosecu- 
tion." 

Therefore,  after  ascertaining  the  fact  that  defendant 
Bear  had  no  right,  by  any  process  of  law,  to  have  the  funds 
in  the  hands  of  Wright  appropriated  to  the  payment  of 
his  debt,  we  are  of  the  opinion  that  the  authorities  cited 
clearly  show  that  plaintiff  has  a  cause  of  action  that  should 
be  submitted  to  a  jury  under  proper  instructions  from  the 
court  as  to  the  law  arising  upon  the  pleadings  and  evi- 
dence. We  have  gone  somewhat  out  of  our  usual  course, 
in  writing  opinions,  of  simply  citing  the  case  we  rely  upon, 
and  have  in  this  case  quoted  them  at  some  length.  But 
we  do  this  as  we  regard  it  as  an  important  question  and 
as  it  was  ably  and  earnestly  argued  on  both  sides.  There 
is  error  and  the  non-suit  should  be  set  aside  and  the  case 
restored  to  the  docket  for  trial.  Error. 

Clark,  J.  (dissenting) :  If  the  action  brought  by  defend- 
ant against  Lockhart,  and  the  ancillary  remedy   of  arrest 

and   bail  obtained  therein,  were  not  prosecuted  hona  fide 
117—20 
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but  were  instituted  fictitiously,  for  purposes  of  oppression 
or  malice,  Lockhart  would  be  entitled  to  an  action  for 
malicious  prosecution,  but  only  after  the  first  action  had 
terminated  adversely  to  Bear.  To  permit  Lockhart  to 
bring  an  action  for  malicious  prosepution  while  Bear's 
action  is  still  pending  against  him  would  be  to  try  "an 
action  within  an  action,"  for  while  the  merits  of  the  action 
of  Bear  v.  Lockhart  is  still  pending,  Lockhart  could  not 
get  along  in  an  action  against  Bear  for  malicious  prosecu- 
tion without  trying  the  very  issues  to  be  determined  in  the 
first  action.  But  it  is  claimed  that  this  can  be  maintained 
as  an  action  for  "abuse  of  process"  while  the  former  action 
of  Bear  v.  Lockhart  is  still  pending.  If  so,  the  cause  of 
action  must  be  something  outside  of  the  matter^s  to  be 
determined  in  Bear  v.  Lockhart^  and  not  dependent  upon 
the  merits  in  that  case.  In  other  words,  it  must  be  admit- 
ted, for  the  purposes  of  this  action,  that  Bear's  action  against 
Lockhart  is  properly  brought  and  that  whatever  has  been 
done  within  the  scope  of  that  action  was  rightly  done, 
otliervvise,  the  same  question,  the  merits  of  Bear's  action 
against  Lockhart,  would  be  pending  in  both  cases,  at  the 
same  time. 

Now,  it  is  within  the  scope  of  Bear's  action  against  Lock- 
hart to  allege  Lockhart's  indebtedness  and  upon  proper 
aflidavit  hold  him  in  arrest  and  bail.  This  was  all  Bear 
did.  That  he  oifered,  for  a  consideration,  to  release  Lock- 
hart from  the  arrest  and  bail  is  not  outside  the  scope  of 
the  action.  If  it  turns  out  that  the  action  was  brought 
for  j)urposes  of  extortion  and  malice,  that  can  be  enquired 
into  by  an  action  for  malicious  prosecution  after  the  first 
action  is  terminated,  but  neither  the  suing  out  an  order  in 
arrest  and  bail,  nor  the  ofi^er  to  dismiss  it  upon  paying  or 
securing  the  debt,  are  outside  the  scope  of  the  action. 
They  are  within  its  very  purview  and  object.     Nor  did  the 
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fact  that  the  defendant  was  worth  nothing  above  his  exemp- 
tion exempt  him  from  liability  to  arrest  and  bail  upon  the 
same  affidavit  as  would  have  made  anyone  else  liable  thereto. 
It  was  simply  Lockhart's  misfortune  that  he  was  unable  to 
give  bail.  It  would  seriously  limit  the  value  and  use  of 
the  ancillary  remedy  of  arrest  and  bail,  if  a  party,  resort- 
ing to  it  in  gooi  faith  in  the  cases  justified  by  statute, 
should  become  liable  whenever  the  party  arrested  is  unable 
to  give  bond.  The  liability  of  the  plaintiflT  in  such  cases 
depends  upon  the  good  faith  in  the  action  he  is  prosecu- 
ting and  not  upon  the  pecuniary  ability  of  the  defendant 
therein  to  give  bail. 

Neither  Sneeden  v.  Harris^  109  N.  C,  349,  nor  Hewit 
V.  Wooteriy^b^  N.  C,  182,  nor  'the  cases  cited  from  other 
States,  sustain  the  plaintiff's  cause  of  action.  In  Hewit  v. 
Wooten^  it  was  luld  that  an  agreement  that  the  sheriff 
might  accept  a  sum  of  money  in  lieu  of  a  bail  bond,  could 
not  be  considered  in  any  other  light  than  an  action  for 
malicious  arrest  or  malicious  prosecution  which  could  not 
be  brought  till  the  first  action  was  terminated.  In  Snee- 
den V.  Harris^  Harris  maliciously  sued  out  an  order  of 
arrest  and  hail  against  Sneeden  for  alleged  slander  of  title, 
not  for  the  purposes  embraced  in  the  scope  of  that  action 
but  that,  while  Sneeden  was  under  arrest,  Harris  might  get 
into  possession  of  certain  real  estate  held  by  Sneeden  with- 
out resorting  to  an  action  of  ejectment.  And  all  the  other 
cases,  permitting  an  action  to  be  brought  for  "abuse  or  pro- 
cess," show  that  the  wrong  complained  for  was  something 
done  outside  of,  and  distinct  from,  the  acts  which  could  be 
done  within  the  scope  of  the  first  action.  But  the  wrong 
here  complained  of  is  that  Bear  sought  by  his  action,  which 
was  not  decided  when  this  action  begun,  to  collect  a  sum 
of  money  which  Lockhart  denied  he  owed,  that  Lockhart 
was  insolvent  and  could  not  give  bond,  and  therefore  Bear 
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expected  to  force  him  to  pay  the  debt  and  offered  to  release 
him  upon  securing  part  of  the  debt.  This  is  all  within 
the  very  scope  and  purport  of  the  proceedings  in  arrest 
and  bail.  If  the  debtor  is  solvent,  why  resort  to  arrest  and 
bail?  It  is  when  it  is  doubtful  whether  the  judgment  can 
be  collected  and  upon  the  state  of  facts  authorizing  an 
arrest  and  bail  that  this  process  is  resorted  to.  It  must  be 
remembered  that  if  the  arrest  and  bail  was  issued  upon  a 
state  of  facts  justifying  a  judgment  the  defendant  therein 
is  not  entitled  to  his  homestead  and  personal  property 
exemption  against  such  judgment.  Fertilizer  Co,  v.  Orubhs^ 
114  N.  C,  470 ;  State  v.  Williams,  97  N.  C,  414.  If  it 
turn  out  that  it  was  resorted  to  maliciously  and  for  pur- 
poses of  extortion,  then  after*  the  termination  of  the  action 
in  favor  of  the  defendant  therein  (and  not  before)  he  can 
in  turn  become  plaintiff  in  an  action  for  malicious  prose- 
cution. But  when  every  act  alleged  in  the  complaint,  not 
the  inferences  argumentatively  alleged  therein,  is  done 
within  the  scope  of  the  action,  as  in  this  case,  an  action 
for  "malicious  abuse  of  process"  does  not  lie.     The  Judge 

below  properly  sustained  the  demurrer. 

No  Error. 


WILLIAM  H.  STRAUSS  v.  CAROLINA  INTER-STATE  BUILD- 
ING AND  LOAN  ASSOCI  \TION. 

Building  and  Loan  Association,  Insolvency  of — Stock- 
holders—Borrowing and  If  on- Borrowing  Memhers^  rights 
of — Mortgages — Power  of  Sale — Receivers — Distribu- 
tion of  Fund  of  Insolvent  Building  and  Loan  Associor 
tions. 

1.  In  case  of  the  Insolvency  of  a  Building  and  Loan  Association, 
every  person  having  stock  therein,  whether  as  creditor  or 
debtor,  must  be  considered  a  corporator,  and  every  member 
indebted  to  it  must  be  treated  as  a  debtor. 
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2.  In  winding  up  the  affairs  of  a  Building  and  Loan  Association 

every  borrowing  member  indebted  to  it  must  be  charged 
with  the  amount  actually  received  by  him,  with  interest  at 
6  per  cent,  from  the  time  the  money  was  received,  and  must 
be  credited  with  all  amounts  paid  by  him,  whether  as  fines, 
penalties,  interest,  or  weekly  dues ;  and  every  non-borrow- 
ing member,  must  be  credited  with  the  sums  paid  in  by  him, 
with  interest  at  6  per  cent,  from  the  dates  of  such  payments. 

3.  The  appointment  of  a  receiver  for  an  insolvent  Building  and 

Loan  Association  causes  the  debts  due  to' it  by  borrowing 

.  members  immediately  to  mature,  and  they  can  be  collected 

at  once — a  rule  which  is  applicable  only  to  such  associations. 

4.  The  power  of  sale  in  a  mortgage  to  a  corporation  cannot  be 

exercised  by  a  receiver  of  such  corporation  ;  to  foreclose  the 
mortgage  recourse  must  be  had  to  an  order  of  the  court  con- 
trolling such  receiver. 

5.  The  courts  will  not  advise  a  receiver  of  an  insolvent  Building 

and  Loan  Association  as  to  the  mode  of  distributing  its  assets 
until  they  are  in  court. 

Civil  action,  pending  in  New  Hanover  Superior  Court, 
heard,  by  consent,  before  Graham,  «/.,  at  OhamberSj  on  the 
11th  day  of  October,  1895,  on  application  of  the  receivers 
of  the  defendant  corporation  for  instructions  as  to  the 
method  they  should  adopt  in  the  collection  and  distribu- 
tion of  its  assets. 

The  material  parts  of  the  petition  and  the  judgment  of 
his  Honor  are  set  out  in  the  opinion  of  Associate  Justice 
FuBCHES.  From  the  judgment  of  his  Honor,  the  receivers 
and  non-borrowing  members  of  the  defendant  Association 
appealed. 

Messrs.  E,  S.  Martin  and  Ricaud  &  Weill,  for  appel- 
lants. 

Messrs.   W.  H.  Allen  and  Jacob  Battle,  for  appellees. 

FuROHES,  J.  :  The  defendant  is  what  is  called  a  Build- 
ing and  Loan  Association,  organized  as  a  corporation  under 
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the  laws  of  North  Carolina.  Defendant  becoming  insol- 
vent, the  plaintiff  brought  an  action  in  the  Superior  Court 
of  New  Hanover  county  to  close  out  and  wind  up  the  con- 
cern. The  petitioners  Iredell  Meares  and  P.  B.  Manning 
were  appointed  receivers,  and  filed  their  petition  and  asked 
instructions  from  the  court,  in  which  they  say  : 

"Your  receivers  respectfully  report  to  the  Court  that,  in 
the  attempt  to^collect  the  debts  due  to  the  defendant  Asso- 
ciation by  its  members,  they  are  met  with  the  difficulty 
of  how  to  adjust  the  balances  that  may  be  due  the  Associa- 
tion, between  the  amount  of  the  debt  and  the  amount 
which  may  have  been  paid  in  by  the  borrowing  members 
on  their  shares  of  stock.  The  complication  arises  from  the 
fact  that  the  borrowers,  who  are  indebted  to  the  Associa- 
tion, are  likewise  stockholders  therein,  and  as  stockhold- 
ers, liable  for  their  j:>r6>  rata  share  of  whatever  losses  that  may 
have  been  incurred  in  the  failure  of  the  Association.  If 
the  relationship  between  the  borrower  and  the  Association 
was  simply  that  of  debtor  and  creditor,  the  balance  could 
be  easily  ascertained.  The  Association,  however,  under 
its  plan,  loaned  , money  only  to  its  members,  and  these 
members  made  monthly  payments  on  their  stock,  which 
when  amounting,  with  accruing  profits,  to  the  par  value  of 
their  stock,  were  expected  to  be  applied  to  the  extinguish- 
ment of  their  loan,  the  stock  being  then  cancelled.  The 
failure  of  the  Association,  however,  eliminates  the  possi- 
bility of  maturing  the  stock,  and  necessitates  an  equitable 
adjustment  between  its  members  for  the  collection  and  dis- 
tribution of  the  assets." 

Upon  the  hearing  Judge  Graham  made  the  following 
order  : 

"This  action  coming  on  to  be  heard  before  his  Honor  A, 
W.  Graham^  Judge  presiding  in  the  sixth  Judicial  District, 
at  Chambers^  at  Clinton,  North  Carolina,  on  the  11th  day 
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of  October,  1895,  by  consent  of  all  parties  thereto,  upon 
the  petition  of  Iredell  Meares  and.  P.  B.  Manning, 
Receivers  of  the  defendant  the  Carolina  Inter-State  Build- 
ing and  Loan  Association,  praying  the  court  for  direction 
and  instruction  as  to  the  winding  up  and  settlement  of  the 
affairs  of  said  corporation,  with  and  among  the  members 
and  shareholders  thereof,  and  the  same  being  argued  by 
Counsel  for  said  Receivers  and  borrowing  members  of  said 
defendant  corporation,  respectively,  and  considered  by  the 
Court ; 

"The  court  rejects  all  of  the  plans  of  settlement  sug- 
gested in  the  Petition  of  said  Receivers,  and  now  orders, 
adjudges  and  decrees,  and  the  said  Receivers  are  hereby 
advised  and  directed  to  wind  up,  adjust  and  settle  the 
affairs  of  said  corporation  defendant  and  distribute  the 
assets  thereof  among  the  respective  members  or  sharehold- 
ers of  said  corporation  upon  the  principles  and  in  the  man- 
ner following,  that  i.  to  say:  In  the  settlement  with 
members  of  said  corporation  who  have  borrowed  money 
therefrom  and  secured  the  said  loan  either  by  a  pledge  of 
stock  or  by  pledge  of  stock  and  mortgage  on  property  and 
who  are  now  indebted  to  said  Association,  the  said  Receiv- 
ers shall  charge  the  said  borrowing  member  with  the 
amount  of  money  loaned  to  him  by  said  Association, 
charging  interest  thereon  from  the  date  of  said  loan  to  the 
24:th  day  of  July,  1895,  at  the  rate  of  6  per  cent,  per 
annum.  And  said  member  shall  be  credited  with  all  sums 
of  money  paid  in  by  him,  whether  paid  as  dues,  fines, 
premiums  or  in  any  other  manner,  and  also  with  interest 
on  all  of  said  payments  from  the  respective  dates  thereof 
until  the  said  24th  da}  of  July,  1895,  and  the  sum  so  ascer- 
tained shall  be  deducted  from  the  amount  of  the  loan  to 
said  member  by  the  Association,  and  the  balance  remain- 
ing shall  be  the  debt  due   and   owing  by  said   member  to 
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the  said  Association,  and  shall  bear  interest  from  the  said 
24th  day  of  July,  1895,  until  paid  at  the  rate  of  6  per 
cent,  per  annum,  and  be  secured  by  the  mortgage  executed 
by  said  member  to  the  Association  securing  the  original 
loan.  And  upon  the  payment  of  said  balance  so  ascer- 
tained, with  all  interest  thereon,  the  mortgage  given  as 
aforesaid  shall  be  released  and  discharged  by  said  Receiv- 
ers according  to  law. 

"That  the  said  Receivers  shall  ascertain  as  aforesaid  the 
amount  due  by  each  and  every  member  or  shareholder  of 
said  Association,  and  shall  notify  him  in  writing  of  the 
same  and  demand  payment  thereof,  and  if  the  said  amount 
due  by  such  member  shall  not  be  paid  within  thirty  days 
after  service  of  said  notice,  the  said  Receivers  shall  in  their 
discretion  proceed,  either  under  the  power  of  sale  con- 
tained in  said  mortgage  or  by  proceedings  in  the  proper 
Court  having  jurisdiction,  to  foreclose  said  mortgage  and 
sell  the  property  conveyed  thereby  upon  such  terms  as  to 
said  Receivers  shall  seem  best  or  said  Court  may  prescribe. 
And  in  those  cases  where  only  a  pledge  of  stock  was  made 
as  security  for  the  loan,  upon  such  default  the  said 
Receivers  shall  in  their  discretion  bring  suit  against  said 
member  personally  to  recover  the  bala'nces  due  said  Asso- 
ciation by  him.  Upon  the  ascertainment  in  the  manner 
aforesaid  of  the  balance  due  by  the  borrowing  members  to 
the  Association  and  the  payment  thereof,  such  borrowing 
member  shall  cease  to  be  a  member  of  said  Association  and 
shall  b(i  discharged  from  all  further  liability  to  said  Asso- 
ciation eiiher  as  debtor  or  stockholder  and  shall  ha^e  no 
right  to  participate  in  the  distribution  of  the  assets  of  said 
Association,  but  \iU  stock  shall  be  deemed  cancelled  and 
surrendered. 

"All  sums  of  money  collected  from  borrowing  members 
a:^  hereinbefore  directed  shall  be  held  by  said  Receivers  and 
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applied  by  them,  with  all  other  assets  of  said  Association, 
first,  to  the  pajment  of  costs,  charges  and  expenses  of 
executing  the  trust  of  said  Receivership  ;  secondly,  to  the 
pajiment  of  the  creditors  of  said  Association  in  full ;  and 
the  residue  thereof  shall  be  distributed  equally  and  rat- 
ably among  the  non-borrowing  members  of  the  Association 
in  proportion  to  the  amounts  paid  in  by  them  respectively 
upon  the  shares  of  stock  held  by  them  including  the  inter- 
est upon  said  several  payments  from  the  average  date 
thereof  until  the  said  24th  day  of  July,  1895. 

"And  the  court  doth  retain  this  cause  for  further  direc- 
tion." 

To  the  order  of  tludge  GrahaTn,  the  receivers   and   non- 
borrowing  stockholders  excepted  and  appeah^d. 

This  is  a  new  question  to  us.  But  it  seems  to  us  that 
the  parties  have  applied  too  much  refinement  to  their 
theories  of  settlement,  when  one  more  simple,  based  on 
plain  business  methods,  would  be  better.  The  receivers  say, 
in  their  application  for  instructions,  that  the  whole  trouble 
grows  out  of  the  fact  that  all  the  parties  interested  are 
both  stockholders  and  debtors  to  the  concern  ;  that  if  the 
debtors  were  not  stockholders  there  would  be  no  trouble  in 
adjusting  the  matter.  This  being  so,  it  seems  to  us  to  be 
of  easy  solution,  by  first  considering  every  one,  having 
stock  in  the  concern,  whether  as  creditor  or  debtor,  as  a 
corporator.  Endlich  on  B.  &  L.,  Sec.  527.  Then,  consider 
each  member,  indebted  to  the  concern,  as  a  debtor,  and 
you  have  the  condition  of  things  that  the  receivers  say,  if 
it  existed,  there  would  be  no  trouble  in  adjusting  the 
whole  matter.  It  seems  to  us  that  there  can  be  no  trouble 
in  the  mind,  separating  the  parties  interested  upon  the  line 
we  have  indicated.  And  if  this  is  so,  it  would  seem  that 
the  greatest  trouble  iu  the  way  of  a  settlement  has  been 
removed. 
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But  there  are  other  matters  to  be  considered.  On  the 
24th  of  July,  the  fiist  receiver  was  appointed,  and  the 
corporation  ceased  at  that  time.  Endlich,  supra^  Section 
528.  This  date  is  when  the  receivers'  work  commenced, 
and  will  be  the  dividing  line  between  the  work  of  the  cor- 
poration and  that  of  the  receiver.  Every  one  who  held 
stock  in  the  concern  on  that  day,  whether  as  a  borrowing 
or  non-borrowing  member,  is  a  corporator,  and  must  so 
remain  until  the  concern  is  closed  out,  and  will  be  subject 
to  the  burdens  and  entitled  to  the  benefits  according  to  his 
amount  of  stock.     Endlich,  supra. 

The  capital  of  the  concern  will  be  the  shares  of  stock  it 
has  issued,  and  which  have  not  been  redeemed.  When 
redeemed  in  part,  then  only  as  to  that  part,  unredeemed, 
and  any  other  available  assets  it  may  have.  Its  assets 
will  be  what  money  and  effects  it  had  on  hand  on  the  24th 
of  July,  1895,  including  of  course  what  debts  w^ere  then 
owing  to  the  corporation.  In  making  collections  of  the 
borrowing  members,  they  should  only  be  charged  with  the 
amounts  they  have  received.  Endlich,  supra^  Sec.  527, 528. 
And  under  our  statutes,  as  construed  in  Rowland  v.  B.  <& 
L.  A,,  115  N.  C,  825  (116  N.  C,  877);  Meroney  v. 
B,  &  L.  J..,  116  N.  C,  882,  these  borrowing  members  can 
only  be  charged  six  per  cent,  interest  on  the  amounts  they 
received  from  the  time  they  received  them,  and  are  entitled 
to  credits  on  the  amount  for  all  they  have  paid  into  the 
concern  since  they  borrowed  the  money,  whether  it  w^as 
called  fines,  penalties,  weekly  dues,  or  by  any  other  name. 
The  non-borrowing  members  will  be  entitled  to  have 
interest  computed  on  the  amounts  due  them  at  the  rate  of 
6  per  cent.  The  receivers  should  be  fully  empowered  by 
order  of  court  to  proceed  to  collect  in  the  funds  of  the  con- 
cern, and  to  do  any  other  necessary  act  for  the  benefit  of 
the  concern,  to  employ  attorneys  if  necessary,   whose  pay 
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mnst  be  fixed  by  the  court.  The  appointment  of  the 
receivers  of  this  insolvent  corporation  caused  the  debts 
and  mortgages  due  the  concern  to  mature,  and  they  may 
be  collected  at  once.  Endlich,  supra^  Sec.  523.  This  rule 
only  applies  to  insolvent  Building  &  Loan  Associations,  so 
far  as  we  have  been  able  to  see.  But  we  know  of  no  law 
that  will  authorize  the  receivers  to  foreclose  under  the 
power  of  sale  contained  in  the  mortgages,  as  we  see  they 
were  made  to  the  corporation,  and  the  corporation  alone  is 
empowered  to  foreclose  by  sale. 

At  first  we  entertained  some  doubt  as  to  whether  we 
should  review  the  judgment  of  the  court  below,  and  give 
instructions  to  the  receivers.  But  as  it  seemed  material, 
if  not  necessary  to  their  work,  we  have  gone  as  far  as  we 
thought  we  were  authorized  in  doing.  Beach  on  Receivers, 
Sec.  259.  But  we  must  decline  to  give  any  instruction  as 
to  the  distribution  of  the  funds,  until  the  receivers  have 
them  in  court.  This  we  think  is  the  well  settled  rule  of 
equity.  Therefore,  the  order  appealed  from  will  be  modi- 
fied and  reformed  in  accordance  with  this  opinion. 

Judgment  Modified. 


R.  M.  NIMOCKS  v.  JOSIAH  POPE  et  al. 

Conditional  Judgment — Replevin  Bond — Liability  of 
Surety — Coinproraise  hy  Defendant — Judgment  Against 
Surety. 

1.  A  judgmeDt,  entered  by  conseot,  and  containing  a  provision 
that,  if  defendant  would  file  within  a  certain  time  well 
secured  notes  equal  in  amount  to  the  amount  of  the  judg- 
ment, the  judgment  should  be  cancelled  by  the  plaintiff «  is 
not  a  conditional  judgment  {Strickland  v.  Cox^  102  N.  C, 
411,  cited  and  distinguished.) 


316  IN  THE  SUPREME  COURT.  [117 

NiMOCKS  V.  Pope. 

2.  A  surety  on  a  replevin  bond,  given  for  the  return  of  property  in 
an  action  of  claim  and  delivery,  by  signing  such  bond  makes 
the  defendant  principal  his  agent  to  compromise  plaintiflTs 
claim  for  damages  and  upon  a  compromise  being  made  by 
such  defendant,  without  the  knowledge  or  consent  of  the 
surety,  the  court  is  authorized  to  enter  up  judgment  against 
the  defendant  and  his  surety  in  accordance  with  such  com- 
promise. 

Motion  to  set  aside  the  judgment,  heard  before  Norwood^ 
e/.,  at  May  Term,  1895,  of  Cumberland  Superior  Court. 

The  plaintiff  sued  defendant  Pope  in  a  civil  action  on  a 
money  demand  to  Cumberland  Superior  Court,  November 
Term,  1891,  and.  at  that  term  filed  his  complaint,  contain- 
ing paragraphs  I,  II,  III  and  IV.  Date  of  Summons  11th 
July,  1891. 

The  defendant  Pope  filed  his  answer  at  the  same  term, 
controverting  the  allegations  of  this  complaint,  but  admit- 
ting some  indebtedness. 

At  November  Term,  1892,  there  was  a  consent  Order  of 
Reference  to  take  and  state  an  account  between  the  parties 
and  report  to  next  term,  which  was  done  accordingly ;  and 
to  the  report  the  defendant  Pope  filed  exceptions,  at  May 
Term,  1893,  which  were  never  passed  upon. 

On  31st  October,  1892,,  Nimocks  commenced  Claim  and 
Delivery  Proceedings  against  Pope  before  the  Clerk  of 
Cumberland  Superior  Court  for  two  mouse  colored  mules, 
the  summons  being  returnable  to  November  Term,  1892, 
but  it  was  not  served  until  29th  April,  1893.  Pope  replevied 
the  mules  by  giving  bond,  with  H.  A.  Hodges  as  his  surety, 
in  the  penal  sum  of  $400,  conditioned  as  the  law  required. 
There  was  no  complaint  filed  in  the  Claim  and  Delivery 
Proceedings,  but  at  November  Term,  1893,  the  plaintiff,  by 
leave  of  the  Court,  amended  his  complaint  in  the  Civil 
Action  by  adding  thereto  paragraphs  V,  VI  and  VII,  alleg- 
ing the  seizure  of  the  two  mules  under  Claim  and  Delivery 
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Proceedings,  their  replevy  by  Pope  with  H.  A.  Hodges  as 
surety,  and  their  value  at  $250 ;  also  his  ownership  by  rea- 
son of  Pope's  mortgage  to  him  ;  and  praying  judgment 
against  defendant  Pope  and  his  bondsman,  H.  A.  Hodges. 

The  answer  of  defendant  Pope,  filed  at  same  term,  con- 
troverted the  ownership  of  the  mules,  and,  setting  forth 
certain  irregularities  in  the  Claim  and  Deliver}'  Proceed- 
ings, asked  for  a  dismissal  thereof. 

At  May  Term,  1894,  the  "consent  judgment"  signed  by 
Judge  Bryan  was  agreed  to  by  plaintiff's  attorney  and  by 
defendant  Pope's  attornies — H.  A.  Hodges,  who  resides  in 
Johnston  county,  not  being  represented  by  counsel  and 
not  being  present  at  the  Court,  and  without  his  knowledge 
and  consent.  The  judgment  is  in  favor  of  plaintiff  against 
Pope  and  Hodges,  his  surety,  for  $275  with  8  per  cent, 
interest  until  paid  ;  adjudges  the  title  and  right  of  posses- 
sion in  the  mules  to  be  in  plaintiff;  directs  their  sale  by  a 
Commissioner  named  and  the  application  of  the  proceeds 
to  the  payment  of. the  $275  and  costs  of  this  action,  and 
winds  up  with  a  condition  that  the  judgment  is  to  be 
marked  satisfied  and  settled,  provided  Pope,  by  the  1st 
June,  1894,  executed  two  notes  of  $137.50  each,  endorsed 
by  solvent  persons  and  to  be  entirely  satisfactory  to  said 
Nimocks. 

The  two  mules  were  surrendered  by  Pope  to  the  plain- 
tiff and  were  advertised  and  sold  by  the  Commissioner  on 
December  8th,  1894,  at  public  sale,  and  brought — one  $38 
and  the  other  $28 — netting,  less  cost  of  sale,  $60.70,  which 
was  credited  on  the  judgment. 

On  27th  March,  1895,  the  plaintiff  sued  out  execution 
on  the  "consent  judgment"  to  the  sheriff  of  Johnston 
county,  where  Hodges  resides,  for  the  sum  of  $275  with 
interest  from  7th  May,  1894,  and  costs  $22.95,  with  credit 
endorsed  of  $60.70,  returnable  to  May  Term,  1896.  Under 
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this  execution  the  homestead  of  Hodges  was  laid  off  and 
a  levy  made  upon  the  excess,  161  acres. 

Thereupon  Hodges,  upon  his  own  and  supporting  affi- 
davits, applied  to  and  obtained  irom  his  ^ouor  Judge  Hoke 
a  restraining  order  in  the  case,  with  order  upon  plaintiff 
to  show  cause  why  the  injunction  asked  should  not  be 
granted  and  the  judgment  set  aside  as  to  Hodges,  return- 
able before  his  IB^onor,  Judge  JVorwood,  holding  May  Term, 
1895.  At  May  Term,  1895,  the  motion  of  Hodges  to  set 
aside  the  judgment  as  to  him  and  for  an  injunction  was 
heard  by  Judge  Norioood  upon  affidavits,  on  both  sides, 
and  both  motions  were  refused  by  his  Honor,  who  rendered 
the  judgement  of  record,  from  which  ruling  and  judgment 
H.  A.  Hodges  appealed  to  the  Supreme  Court. 

Messrs.  li.  P.  JBuxton  and  MacRae  cfe  Day^  for  Hodges 
(appellant). 

Messrs.  Robinson  cfe  Bidgood^  for  appellee. 

FuRCHES,  J.:  This  was  a  motion  made  at  May  Term, 
1895,  to  set  aside  a  judgment  rendered  at  May  Term,  1894, 
of  the  Superior  Court  of  Cumberland  County.  The  judg- 
ment which  the  court  is  asked  to  set  aside  was  rendered  in 
an  action  pending  in  the  Superior  Court  for  debt  secured 
by  a  chattel  mortgage,  in  which  proceedings  in  claim  and 
delivery  had  been  sued  out  for  a  part  of  the  property  secured 
by  the  chattel  mortgage,  and  two  mules  were  seized  by  the 
sheriff,  which  the  defendant  Pope  replevied  by  entering 
into  bond  in  the  sum  of  $400  with  the  defendant  Hodges 
as  surety.  At  May  Term,  1894,  the  plaintiff  and  defend- 
ant Pope  entered  into  a  compromise  and  judgment  was 
entered  thereon,  signed  by  counsel  for  plaintiff  and  defend- 
ant, for  the  sum  of  $275.  There  is  no  allegation  of  fraud, 
but  defendant  alleges  that  the  judgment  is  irregular  for 
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the  reason  it  was  taken  against  him  when  he  was  not  a 
party  of  record,  and  for  the  reason  that  it  is  a  conditional 
judgment,  and  cites  Strickland  v.  CoXj  102  N.  C,  411,  for 
this  position.  But  upon  examination  wo  find  this  not  to  be 
a  conditional  but  an  absolute  judgment.  It  is  true  the 
judgment  contains  an  agreement  of  counsel  that  if  Pope 
will  file  two  well  secured  notes  amounting  together  to  the 
amount  of  the  judgment  by  a  certain  time,  plaintiff  will 
take  them  as  payment  instead  of  requiring  the  money,  and 
will  mark  the  judgment  satisfied.  But  this  does  not  make 
it  a  conditional  judgment.  Plaintiff  only  agrees  to  take 
other  payment  in  satisfaction,  than  money,  if  defendant 
wished  to  paj'  in  this  way.  But  defendant  could  have 
satisfied  it  at  any  time  with  the  money.  So  Sti'ickland  v. 
Cox  does  irot  apply. 

The  defendant's  other  ground  is  eqiially  untenable. 
Hodges  was  bound  for  the  return  of  the  property  and  for 
the  damage  sustained  by  plaintiff  on  account  of  the  deten- 
tion and  deterioration.  And  it  must  be  presumed  that 
these  matters  were  considered  in  the  compromise,  and  when 
they  speak  of  interest  they  considered  that  the  equivalent 
for  detention.  But  be  that  as  it  may,  the  defendant  Hodges 
by  signing  Pope's  bond  as  surety  and  thereby  taking  the 
property  out  of  plaintiff's  possession,  in  law  made  Pope  his 
agent  to  compromise  plaintiff's  claim  for  damages ;  and 
upon  Pope's  doing  so  the  court  was  authorized  to  enter  up 
judgment  against  Pope  and  the  defendant  Hodges  upon  his 
bond.  Council  v.  Averetty  90  N.  C,  168  ;  Hobbins  v.  Kille- 
hrewj  95  N.  C,  19  and  24 ;  Harker  v.  Arendell^  74  N.  C, 
85 ;  McDonald  v.  McBryde^  at  this  term.  There  is 
nothing  that  Hodges  could  complain  of,  that  the  two  mules 
were  surrendered  up,  after  this  judgment,  and  after  the 
time  had  expired  in  which  he  might  have  satisfied  the 
judgment  by  filing  the  two  notes,  and  were  sold  (admitted 
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fairly)  and  the  proceeds  of  sale  applied  in  part  payment  of 
plaintiff's  judgment. 

Defendant  Hodges  has  shown  no  ground  for  setting  aside 
and  vacating  the  judgment  against  him.  Stump  v.  Long^ 
84  N.  C,  616  ;  McDonald  v.  McBryde^  supra.  The  judg- 
ment appealed  from  is  affirmed. 

Affirmed. 


LEE  FORMEYDUVAL  V.  R.  A.  ROCKWELL. 

Homestead — Allotment  to  Widow  and  Children — Irregu- 
larity of  Allotm^ent — Collaterel  Attach — Statute  of  Lim- 
itations. 

• 

1.  The  fact  that  an  assignment  of  a  homested  was  made  to  '*the 

widow  and  minor  children^^  of  decedent  does  not  make  it 
void,  since  it  will  be  considered  surplusage  as  to  the  widow. 

2.  While  the  allotment  of  a  homestead  to  one  not  entitled  to  it  is 

void,  it  cannot  be  collaterally  attacked  by  the  debtor  or  any 
one  claiming  under  him,  their  remedy  being  under  Section  519 
of  The  Code  providing  that  objections  to  the  allotment  shall 
be  filed  with  the  Clerk  and  placed  on  the  Civil  Docket  for 
trial. 

3.  The  homestead  right,  being  a  right  vested  by  the  Constitution, 

cannot  be  destroyed  by  any  irregularity  in  the  proceedings 
for  its  allotment ;  therefore. 

4.  Where,  in  proceedings  for  the  allotment  of  a  homestead  to  the 

minor  children  of  a  decedent,  the  main  purposes  was  accom- 
plished under  the  direction  of  the  Court  having  jurisdiction 
of  the  parties  and  the  subject  matter,  and  neither  party 
excepted  to  what  was  done  until  after  the  full  benefit  of  the 
constitutional  provision  had  been  enjoyed  by  those  entitled 
to  it,  the  allotment  will  not  be  declared  void  so  as  to  permit 
the  statute  of  limitations  to  run  against  a  judgment  the  col- 
lection of  which  has  been  stayed  by  the  existence  of  such 
allotment. 

5.  The  statute  of  limitation  does  not  run  against  a  judgment  during 

the  existence  of  the  homestead. 
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Action  tried  at  July  Term,  1895,  of  Coltjmbu6  Superior 
Court,  before  JSoiinsonj  Judge, 

Proceedings  to  sell  land  for  assets  to  pay  debts  of  intes- 
tate of  plaintiif.  A  jury  trial  was  waived,  and,  by  consent, 
the  Judge  found  the  facts  as  follows  : 

"That  H.  C.  Rockwell  died  intestate,  in  the  year  1874, 
and  that  J.  W.  Ellis  qualified  as  administrator  on  the  estate 
of  the  said  Rockwell,  March  4th,  1874.  That  said  Ellis 
died  on  the  10th  May,  1883,  and  the  plaintiff  qualified  as 
administrator  de  bonis  non  on  the  5th  September,  1893. 
That  at  Spring  Term,  1876,  in  the  Superior  Conrt  of 
Columbus  County,  the  following  judgments  were  rendered 
and  docketed  against  J.  W.  Ellis,  as  the  administrator  of 
said  H.  C.  Rockwell,  viz.:  One  in  faver  of  R.  G.  W. 
Gressett,  for  the  sum  of  $500,  with  interest  and  cost;  one 
in  favor  of  Warren  Baldwin  for  $253.88,  with  interest  and 
cost;  one  in  favor  of  S.  J.  Formeyduval  for  $334.79,  interest 
and  cost.  That  on  the  31st  April,  1878,  the  said  J.  W. 
Ellis,  as  administrator  of  Rockwell,  filed  his  petition  in  the 
Superior  Court  of  Columbus  County,  before  the  Clerk, 
against  Willie  Rockwell,  Lucy  Rockwell,  Chester  Rock- 
well and  Robert  A.  Rockwell,  and  J.  C.  Powell,  general 
guardian  of  said  defendants,  who  were  at  that  time  infants, 
to  sell  land  to  create  assets.  The  defendants,  by  their 
guardian,  filed  an  answer  admitting  the  allegations  of  the 
petition,  and  asking  that  a  homestead  be  assigned  to  them. 

The  Clerk  on  the day  of.—, ,1878,  made  an  order 

granting  license  to  sell  the  lands,  after  the  laying  oflT  and 
assigning  homesteai  and  dower  to  the  widow  and  heirs-:it- 
law.  That  on  the  25th  November,  1878,  a  homestead  was 
laid  off  in  said  proceedings,  under  said  order,  to  the  widow 
and  children,  the  return  was  filed  in  the  Clerk's  oflSce  with 
the  papers  in  said  proceeding.  That  said  original  home- 
stead return  was  registred  in  oflSce  of  the  Register  of  DSeds 
117—21 
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on  the  7th  April,  1892,  but  no  note  was  ever  made  on  the 
judgment  docket  of  said  return  in  said  cause.  That  on  the 
6th  January,  1879,  the  said  Ellis,  administrator,  sold  the 
lands  of  said  estate,  outside  of  said  homestead,  and  reported 
the  same,  which  was  duly  confirmed  bj  the  Clerk  and 
approved  by  the  Judge  of  the  District. 

"The  widow,  and  the  heirs-at-law,  of  said  H.  C.  Rock- 
well, continued  to  occupy  the  house  and  lot  of  the  said 
H.  C.  Rockwell,  assigned  as  a  homestead  in  said  proceed- 
ing, from  the  death  of  said  Rockwell  up  to  the  present 
time.  That  R.  A.  Rockwell,  the  youngest  child  of  said  H.C 
Rockwell,  deceased,  arrived  at  the  age  of  21  years  on    the 

day  of_ 1S[}2.     This  action  was  begun    on  the 

6th  September,  1893.  No  dower  was  ever  laid  off  and 
assigned  to  said  widow;  that  said  widow  died,  before  the  com- 
mencement of  this  action.  That  the  judgments  above  set 
out  have  not  been  paid;  that  the  homestead  return,  herewith 
sent,  and  the  order  of  the  Clerk  and  Judge,  herewith  sent, 
are  the  only  papers  in  the  proceeding  relating  to  the  home- 
stead, except  the  petition  and  answer  in  said  cause.'' 

Upon  the  finding  of  the  foregoing  facts,  the  defendant 
asked 'the  Court  to  hold  that  the  said  judgments  were  bar- 
red by  the  Statute  of  Limitations. 

The  Court  declined  to  so  hold,  and  the  defendant  excepted. 
The  defendant  asked  the  Court  to  hold  that  no  homestead 
had  ever  been  laid  off  and  assigned  according  to  law,  and 
that  the  return  made   in  said  proceeding,   is  void. 

The  Court  declined  to  so  hold,  and  the  defendant  excepted. 
The  Court  adjudged  that  the  Statutes  of  Limitation  did 
not  bar  the  claim  sued  on,  and  that  the  homestead  relied 
on.  to  prevent  the  bar  of  the  statute  was  valid  in  this  pro- 
ceeding. That  the  defendants  were  estopped  by  their 
answer  and  the  judgment  in  the  proceeding  of  Ellis, 
administrator,  to  sell  the  lands  of  the  said  H.  C.  Rockwell, 
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and,  by  their  occupancy  of  said  homestead  assigned  in  said 
proceeding,  to  deny  the  validity  of  said  homestead  allot- 
ment. The  Court  held  that  neither  the  seven  years 
Btalnite,  the  six  years,  or  the  ten  years  statute,  barred  said 
judgment,  the  said  homestead  suspending  the  operation 
of  said  Statutes  of  Limitation. 

The  Court  adjndged  that  the  plaintiff  have  a  license  to 
sell  the  land  described  in  the  complaint,  from  which  Judg- 
ment the  defendant  appealed  to  the  Supreme  Court. 

Messrs.  Lewis  c&   Burkhead^  for  plaintiff. 

Messrs.  Shepherd  ds  Busbee,  for  defendant  (appellant). 

Faircloth,  C.  J.  :  H.  C.  Rockwell  died  intestate  in  1874 
and  J.  W.  Ellis  qualified  as  administrator  on  the  estate. 
In  1893  the  plaintiff  qualified  as  his  successor  d.  b.  n.  In 
1876  judgments  were  entered  against  the  original  adminis- 
trator, who  in  1878  filed  a  petition  before  the  clerk  against 
the  minor  heirs  of  the  deceased  to  sell  the  lands  for  assets. 
The  heirs,  by  their  guardian,  answered  the  petition  admit- 
ting the  allegations  and  asking  that  a  homestead  be  assigned 
to  them.  The  clerk  granted  a  license  to  tell  the  lands, 
after  laying  off  and  assigning  homestead  and  dower  to  the 
widow  and  heirs-at-law.  No  dower  was  ever  laid  off.  The 
widow  died  and  the  youngest  child  arrived  at  21  years  of 
age  before  this  action  commenced — they  havimg  occupied 
the  homestead  premises  to  the  present  time.  The  excess 
of  the  homestead  was  sold  and  this  action  was  commenced 
in  1893  to  sell  the  homestead  estate  for  assets  to  pay  said 
judgments,  &c. 

The  defendants,  said  heirs,  now  answer  and  allege  that 
said  homestead  was  not  legally  assigned  and  rely  on  the 
statute  of  limitations  in  bar  of  said  judgments.  This 
defence  is  at  least  ungracious  after  the  full  enjoyment  of 
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the  constitutional  homestead  provision.  They  say  the 
assignment  of  the  homestead  was  not  according  to  law  in 
that  it  was  assigned  to  the  children  and  the  widow,  and 
that  the  return  in  said  proceeding  is  void.  * 

Referring  to  the  record  we  find  that  defendants  demanded 
that  their  homestead  be  assigned  and  the  clerk  ordered 
that  the  excess  be  sold  "first  assigning  to  the  heirs-at-law 
of  H.  C.  Rockwell  a  homestead  of  the  value  of  $1,000," 
from  which  judgment  the  plaintifi*  appealed  to  the  Judge 
of  the  Superior  Court.  The  commissioners  report  that 
"having  been  duly  summoned  and  sworn  to  act  as  apprai- 
sers of  the  homestead"  of  the  widow  and  the  heirs,  they 
proceeded  to  do  so,  and  describe  the  lands  assigned  fully, 
as  exempt  from  sale  by  the  administrator  or  under  execu- 
tion according  to  law,  and  tHe  sherifi^  certifies  that  the 
return  was  made  and  certified  in  his  presence.  The  sale 
was  made  and  confirmed  by  the  Clerk  and  the  report  of 
sale  was  confirmed  by  the  Judge.  The  case  sent  to  this 
Court  states  that  the  homestead  return  was  filed  in  the 
Clerk's  oflSce  with  the  papers  in  said  proceeding  and  that  said 
original  homestead  return  was  registered  in  the  office  of 
the  Register  oY  Deeds. 

The  contention  of  the  defendants  is  that  it  does  not 
appear  that  said  homestead  was  laid  off  as  prescribed  in 
The  Code^  Sections  502-615  inclusive,  and  is  therefore 
void,  and  that  said  judgments  are  barred  by  the  statutes  of 
limitations. 

The  right  to  a  homestead  is  guaranteed  by  the  Constitu- 
tion, and  the  legislature  prescribes  certain  methods  of  lay- 
ing it  off,  in  the  Sections  referred  to,  as  the  convenient  and 
practical  modes  of  doing  so.  Whilst  the  record  does  not 
set  out  particularly  and  in  detail  the  proceedings  in  the 
case,  still  it  sufficiently  appears  that  the  main  purpose  was 
accomplished  under  the  direction  of  the  court  having  juris- 
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diction  of  the  parties  and  the  subject  of  the  action,  and 
that  neither  party  excepted  to  what  was  done  nntil  after 
the  full  benefit  of  the  constitutional  provision  had  been 
enjoyed  by  those  entitled  to  it.  The  objection  that  the 
assignment  was  to  the  widow  and  the  children  is  without 
force  as  it  was  simply  surplusage  as  to  her. 

The  allotment  of  a  homestead  to  one  having  no  right 
thereto  is  void  and  may  be  attacked  collaterally,  as  if  it  be 
assigned  to  the  widow  alone,  when  minor  children  are  liv- 
ing, and  they  would  not  be  estopped.  Williams  v.  Whi^ 
akeVj  110  N.  C,  393.  A  complete  answer  to  the  defend- 
ant's contention  is  that  an  allotment  of  a  homestead  can- 
not be  collaterally  attacked  by  the  judgment  dedtor  or  any 
one  claiming  under  him.  If  either  party  is  dissatisfied 
with  the  assignment,  his  remedy  is  found  in  The  Code, 
Sec.  519. 

The  homestead  right  is  a  vested  right  and  cannot  be  des- 
troyed by  any  irregularity  in  the  proceeding  or  want  of 
procedure  in  the  manner  prescribed  in  The  Code ;  there- 
fore, when  a  failure  in  those  methods  occurs,  it  can,  "in 
order  to  enforce  the  right,"  be  accomplished  by  other 
methods  by  the  proper  tribunal.  This  has  been  done  by 
the  Superior  Court  under  the  direction  of  this  Court,  in  a 
case  where  the  conditions  were  such  that  neither  the  Sheriff 
nor  a  justice  of  the  peace  could  have  the  allotment  made. 
Littlejohn  v.  Egerton,  77  N.  C,  379.  The  statute  of  limi- 
tations does  not  run  against  a  judgment  during  the  exist- 
ence of  the  homestead.  Act  1885,  Ch.  359  ;  Act  1887, 
Ch.  17  ;  Act  1895,  Ch.  397.  We  find  no  error  in  the  judg- 
ment below. 

Affirmed. 
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D.  F.  SMITH  et  al  v.  M.  C.  SMITH  et  al. 

Action  to  Set  Aside  Deed — Undue  Influence — Mental 
Capacity  and  Will  Power  of  Grantor- — Opinion  of 
Witness — Evidence, 

1.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  for  fraud  and 

undue  influence  on  the  grantor,  his  mental  capacity  was  in 
issue,  it  was  competent  for  a  non-expert  witness  to  express  his 
opinion,  founded  on  association  with  the  grantor,  that  the 
latter^s  mental  capacity  ^^was  good.^^ 

2.  An    ordinary    witness,   if    not   an    expert,    after   stating    the 

mental  condition,  character  or  temper  of  a  person,  is  incom- 
petent to  go  farther  and  express  his  belief  that,  in  consequence 
of  such  character,temper,&c.,  such  person  would  or  would  not 
V  do  an  act  attributed  to  him,  the  capacity  to  do  which  is  the 
matter  in  issue  before  a  jury;  for  such  an  expression  of  opin- 
ion would  be  an  invasion  of  the  province  of  the  jury. 

8.  While  a  non-expert  witness  may  be  permitted  to  state  his 
impression,  derived  from  association  and  observation,  as  to 
the  mental  capacity  of  a  person,  when  such  capacity  is  in 
issue,  he  will  not  be  allowed  to  gauge  the  will  power  of  such 
person  and  express  the  belief  that  no  power  on  earth  could 
influence  it,  such  an  opinion  being  one  that  the  law  does  not 
consider  inexperienced  and  untrained  men  competent  to 
form  from  association  and  observation. 

This  was  a  civil  action,  brought  for  the  purpose  of  set- 
ting aside  a  certain  deed  and  certain  bills  of  sale  made  by 
one  H.  C.  Smith,  deceased,  to  his  wife,  M.  C.  Smith,  on 
the  grounds  of  fraud  and  undue  influence,  tried  at  Febru- 
ary Term,  1895,  of  the  Superior  Court  of  Columbus  county, 
before  Norwood^  Judge^  and  a  jury. 

On  the  trial  the  defendants  introduced,  as  witness,  one 
R.  R.  Bellamy,  who  testified  as  follows :  "I  reside  in 
Wilmington  ;  am  a  druggist ;  I  have  known  H.  C.  Smith 
for  (9)  years  ;  I  sold  him  goods  during  that  time  ;  I  saw  hioi 
three  or  four  times    a  year,  sold  him  goods  when  he  came 
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to  town,  and  also  on  orders.  His  mental  capacity  was 
good ;  he  was  a  good  businessman — clear-headed,  and  very 
accurate.     He  was  a  man  of  great  will  power." 

The  defendant's  counsel  then  asked  the  witness  whether 
or  not  said  H.  C.  Smith  could  be  influenced  by  others. 
This  was  objected  to  by  plaintiffs,  but  the  question  was 
allowed  by  the  Court,  and  the  plaintiffs  excepted. 

The  witness  answered  as  follows  ;  "When  he  made  up 
his  mind,  he  could  not  easily  be  moved.  He  was  not  easily 
influenced,  unless  he  had  made  up  his  mind  to  be  influen- 
ced, and  I  don't  think  that  even  his  friends  could  influence 
him.     No  power  on  earth  could  influence  him." 

There  was  a  verdict  for  the  defendants  and  from  the 
refusal  of  a  motion  for  new  trial  the  plaintiffs  appealed. 

Messrs.  Lewis  <&  Burhhead^  for  plaintiffs   (appellants). 
Messrs.  J.  D,  Bellamy^  Jr,^   and  DuBrutz  Cutlar^  for 
defendants. 

Avert,  J.:  Having  stated  that  he  had  opportunity  to 
judge  of  the  mental  capacity  of  the  grantor,  whose  deed 
the  plaintiffs  seek  to  set  aside  for  undue  influence  and 
fraud,  the  witness  Bellamy,  though  not  an  expert,  was  com- 
petent to  express  the  opinion,  founded  upon  association 
with  the  grantor,  that  it  "was  good."  Clary  v.  Clary^  2 
Ired.,  78.  No  objection  was  made  by  the  plaintiff  to  that 
or  the  further  testimony  that  he  "was  a  good  business  man  . 
— clear-headed  and  very  accurate ;"  and  "was  a  man  of 
great  will  power."  But,  conceding  that  he  was  competent 
to  show  both  the  mental  condition  and  the  marked  char- 
acteristics of  the  deceased,  did  he  not  transcend  the  limit 
prescribed  for  the  ordinary  witness  if  not  for  the  expert, 
when  he  delivered  an  opinion,  which,  if  concurred  in  by 
the  jury,  determined  the  very  question  of  fact  upon   which 
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the  controversy  depended?  If  the  jury  believed  that  H. 
C.  Smith  could  not  be  influenced  by  any  "power  on  earth," 
whether  the  effort  to  divert  him  from  a  fixed  purpose  was 
made  by  friend  of  foe,  of  course  it  followed  that  the  execu- 
tion of  the  deed  and  bills  of  sale  to  M.  C.  Smith,  his  wife, 
was  not  procured  by  undue  influence  on  her  part  as  con- 
tended by  the  plaintiff.  It  is  the  general  rule  that  an 
ordinary  witness,  at  least  if  not  an  expert,  after  stating  the 
mental  condition,  character  or  temper  of  a  person  is  incom- 
petent to  go  further  and  give  expression  to  his  belief  that, 
in  consequence  of  the  state,  character  or  temper  as  described, 
such  person  would  or  would  not  do  an  act  attributed  to 
him  and  npon  his  capacity  or  disposition  to  do  which  the 
finding  of  the  jury  depends.  Lawson  on  Expert  Testimony, 
p.  497,  (Rule  65  and  p.  502,  et  aeq.^  B);  Armour  v.  The 
State,  63  Ala.,  173 ;  Carpenter  v.  Colvert,  83  111.,  63  ;  Fry  v. 
Bennett,  3  Bos.,  201.  To  permit  an  ordinary  witness  to 
anticipate  the  action  of  the  jury  and  attempt  to  substitute 
his  opinion  upon  the  very  matter  at  issue  for  their  own, 
would  be  to  clothe  him,  when  testifying  as  to  mental  capa- 
city, with  the  power,  which  our  statute  denies  to  the  pre- 
siding Judge.  Upon  the  same  principle  counsel  may  be 
required  to  so  frame  their  questions  *to  an  expert  as  to 
avoid  eliciting  his  conclusions  as  to  the  weight  of  testimony 
or  the  credibility  of  witnesses,  or  any  answer  which,  if 
acted  on,  would  decide  the  issue  for  the  jury  instead  of 
leaving  them  to  review  the  evidence  and  reach  their  own 
conclusions  upon  the  facts.  Rogers  on  Expert  Testimony, 
p.  62. 

But,  apart  from  the  objection  that  the  witness  invades 
the  province  of  the  jury  by  giving  them  his  opinion  as  to. 
what  they   should   find,   the   testimony   offered   is  clearly 
incompetent  on  another  ground.     It  is  only  upon  the  theory 
that  it  is  necessary  to  do  so  in  order  to  get  before  the  jury 
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impressions  of  witnesses  derived  from  association  such  as 
would  form  the  basis  of  a  belief  in  the  mind  of  each  juror 
if  he  had  had  the  same  opportunity,  that  the  ordinary  wit- 
ness is  allowed  to  state  an  opinion  as  to  mental  capacity. 
While  the  non-expert  witness  is  deemed  capable  of  judg- 
ing: of  the  general  question  whether  a  person  is  sick  or  well, 
he  is  not  competent  to  go  further  and  give  an  opinion  upon 
the  nature  of  a  disease  or  the  extent  of  the  ravages  it  has 
made  upon  the  system  of  the  patient.  Lawson,  %upra^  p. 
471.  For  the  same  reason  it  does  not  follow  that  a  witness 
can  gauge  the  will  power  of  another  and  give  an  opinion 
of  the  amount  of  pressure  it  will  withstand,  because  the 
law  provides  that  from  necessity  he  may  be  permitted  to 
state  the  general  impression,  derived  from  observing  the 
countenance,  manner,  words  and  conduct  of  the  same  per- 
son, as  to  his  mental  capacity.  It  is  at  least  questionable 
whether  even  the  morft  eminent  of  alienists  would,  as 
experts,  venture  to  testify  to  the  capacity  of  a  sane  or  an 
insane  patient  to  resist  importunity.  It  is  sufficient,  how- 
ever, for  present  purposes  to  say  that  the  testimony  was 
incompetent  because  it  was  not  a  statement  of  an  impres- 
sion or  opinion  which  inexperienced  or  untrained  men  are 
considered  by  the  law  competent  to  form  from  association 
and  observation. 

It  is  needless  to  discuss  the  other  assignments  of  error, 
as  the  same  questions  may  not  arise  again.  For  the  error 
in  admitting  the  testimony  of  the  witness  Bellamy,  the 
plaintiff  is  entitled  to  a  new  trial. 

New  Trial. 
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C.  B.  TOWNSEND  v.  GEORGE  W.  WILLIAMS. 

Bank  Directors^  Duties  of — Liahiliiy  for  Deposits  of  Cus- 
tomers— Bill  of  Particulars^  When  Ordered. 

1.  While  directors  of  a  corporation  are  not  iDsurers  or  guarantors 

and  therefore  liable  for  its  debts,  yet  they  are  trustees  and 
liable  as  such  for  losses  attributable  to  their  bad  faith,  mis- 
conduct or  want  of  care. 

2.  Where  a  complaint  stated  that  the  plaintiff,  having  funds  depos- 

ited in  a  bank,  in  consequence  of  rumors  of  its  embarass- 
ment  went  to  withdraw  his  deposit  but  was  assured  of  its 
entire  solvency  by  the  defendant,  vice-president  and  director 
of  the  bank,  who  said  to  him  '*we  have  all  the  money  you  want, 
you  need  never  have  any  fears  of  this  bank  as  long  as  I  am 
in  if;  and,  relying  upon  such  representations,  plaintiff 
allowed  his  deposit  to  remain  until  the  bank  failed  and  the 
bank  was,  in  fact,  insolvent  at  the  time  such  representations 
were  made ;  Held^  that  the  complaint  stated  a  cause  of 
action  and  defendant  is  liable  personally  to  the  plaintiff  for 
the  loss  incurred  by  him  by  the  failure  of  the  bank. 

3.  While  the  allowance  of  a  motion  for  a  bill  of  particulars  under 

Section  259  of  The  Code  rests  in  the  trial  Judge's  discretion, 
the  exercise  of  which  is  not  reviewable,  yet  such  motions 
should  be  liberally  allowed  when  made  in  apt  time,  so  as  not 
to  cause  delay,  unless  clearly  useless  or  merely  for  the  pur- 
pose of  annoyance. 

Civil  action  heard  on  demurrer  to  complaint  and 
motion  for  bill  of  particulars,  before  Brown^  «/.,  at  April 
Special  Term,  1895. 

The  complaint  was  as  follows  : 

'*1.  That,  at  the  times  hereinafter  named,  the  defendant 
was  Vice-President  and  a  Director  of  the  Bank  of  New 
Hanover,  of  Wilmington,  N.  C,  as  he  is  informed  and 
believes,  which  said  bant  was  a  corporation,  duly  created 
by  the  laws  of  North  Carolina. 

"2.  That,  at  the  times  hereinafter  mentioned,  the  plain- 
tiff was  Clerk  of  the  Superoir  Court  of  Robeson  county  and 
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as  such  clerk  had  on  deposit  various  sums  of  money  in  said 
bank,  which  was  then,  and  continued  to  be  until  the  19th 
day  of  June,  1893,  a  banking  concern  and  doing  a  general 
banking  business  in  the  city  of  Wilmington,  N.  C. 

"3.  That,  on  or  about  the day  of  Febuary ,  1892, 

plaintiff  had  to  his  credit  on  deposit  in  said  bank  of  New 
Hanover,  of  Wilmington,  N.  C,  as  Clerk  Superior  Court, 
a  considerable  amoimt  of  money,  and  hearing  rumors  ques- 
tioning the  solvency  and  safety  of  said  bank  he  immedi- 
ately went  to  Wilmington  for  the  purpose  of  seeing  the 
defendant,  and  inquiring  as  to  the  truthfulness  of  said 
rumors,  and,  if  said  rumors  were  well  founded,  with  the 
intention  of  withdrawing  any  deposits  that  he  had  in  said 
bank;  and  at  this  time  in  the  city  of  Wilmington,  plaintiff 
enquired  of  defendant  into  the  condition  and  solvency  of 
said  bank,  and  was  informed  by  him  that  said  bank  was 
perfectly  solvent  and  in  no  danger  of  failure  or  suspension, 
defendant  saying  to  the  plaintiff,  'We've  got  all  the  money 
you  want,  you  need  never  have  any  fears  of  this  bank  as 
long  as  I  am  in  it.'  That,  relying  on  these  statements  and 
representations  of  defendant,  the  plaintiff  left  said  money 
on  deposit  in  said  ban\,  and  relying  on  said  statements 
and  representations,  continued  to  make  further  deposits 
from  time  to  time,  until  the  failure  of  the  bank  herein 
mentioned. 

"4.  That  said  bank  was,  on  the  19th  day  of  June,  1893, 
placed  in  the  hands  of  a  Receiver  by  order  of  the  Superior 
Court  of  New  Hanover  county,  and  was  at  the  time  of  the 
representations  aforesaid,  and  is  now,  utterly  insolvent,  as 
the  plaintiff  is  informed  and  believes. 

"5.  That,  further  complaining,  the  plaintiff  avers  that, 
at  the  time  of  said  representations  and  statements  by 
defendant,  the  said  corporation  was  utterly  insolvent,  and 
that  same  was  well  known,  or  ought  to  have  been  known 
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to  defendant;  and  that  said  representations  so  made  by  defen- 
dant, by  which  plaintiff  was  damaged  and  incurred  the 
loss  of  said  money,  were  false  and  fraudulent  and  defend- 
ant, as  plaintiff  is  informed  and  believes,  well  knew,  or 
ought  to  have  known,  the  same  to  be  so  at  the  time  and 
before  the  representations  and  statements  were  made. 

"6.  That  the  defendant  was,  on  the day  of. ,  1892, 

and  since  that  time,  up  to  the  failure  of  said  bank,  a  direc- 
tor and  Vice-President  thereof,  and  knew,  or  ought  to  have 
known,  the  condition  of  its  affairs  and  assets,  and  omitted, 
negligently  and  carelessly  failed  and  refused,  to  inform 
plaintiff  thereof,  well  knowing  at  the  time  of  the  state- 
ments and  representations  aforesaid,  that  the  said  bank  was 
insolvent  and  unable  to  pay  its  debts,  as  the  plaintiff 
is  informed  and  believes. 

"7.  That  at  the  time  of  the  failure  of  said  bank,  on  the 
19th  of  June,  1893,  the  plaintiff  had  to  his  credit  on 
deposit  in  said  bank,  the  sum  of  two  thousand  two  hundred 
and  sixty-three  dollars  and  ninety-three  cents,  and  by  his 
reliance  on  said  representations  and  statements,  plaintiff 
was  damaged  to  the  amount  of  two  thousand  two  hundred 
and  sixty-three  dollars  and  ninety-three  cents: 

'•Wherefore,  plaintiff  demands  judgment  against  the 
defendant — 

'*1.  For  the  sum  of  two  thousand  two  hundred  and  sixty- 
three  dollars  and  ninety-three  cents,  with  interest  thereon 
from  June  19,  1893,  less  20  per  cent,  dividends  paid  by  the 
Receiver  of  said  Bank. 

"2.  For  costs,  and  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  proper." 

The  defendant  demurred  to  the  complaint,  upon  the  fol- 
lowing grounds : 

"I.  That  plaintiff  has  not  set  forth  in  his  complaint  any 
facts  constituting  a  cause  of  action  in  his  favor,  as  Clerk  of 
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the  Superior  Court  of  Robeson  County,  against  this  defend- 
ant, and  that,  upon  the  facts  alleged,  he  is  not  entitled  to 
recover,  as  Clerk  of  the  Superior  Court,  any  damages  of 
the  defendant. 

"II.  That  plaintiff  does  not  allege  in  his  complaint  that 
he  informed  or  notified  defendant  of  his  alleged  intention 
to  withraw  his  deposit,  nor  that  defendant  did  in  fact  know 
of  said  alleged  purpose  or  intention. 

"III.  That  plaintiff  does  not  allege  that  defendant 
intended,  by  his  alleged  false  statements  to  plaintiff  as  to 
the  condition  of  the  bank,  to  induce  plaintiff  to  keep  his 
deposits  in  the  said  bank. 

"IV.  That  plaintiff  does  not  allege  that  defendant 
intended,  by  his  alleged  statements  as  to  the  condition  of 
the  bank,  to  deceive  the  plaintiff  or  induce  him  to  make 
further  or  other  deposits  in  said  bank. 

"Y.  That  plaintiff  has  not  alleged  that,  at  the  time  of 
the  alleged  statements  or  representations  as  to  the  condition 
of  the  bank,  the  defendant  actually  knew  of  the  insolvency 
of  the  bank ;  but  merely  that  defendant  knew,  or  should 
have  known,  of  the  said  alleged  insolvency. 

"VI.  That  plaintiff  alleges  said  representations  to  have 
been  false  and  fraudulent,  without  setting  forth  facts  suffi- 
cient to  constitute  the  fraud. 

"VII.  That  plaintiff  has  not  alleged  that,  before  this 
action  was  commenced,  he  made  any  demand  upon  defend- 
ant for  the  amount  of  his  alleged  deposit,  or  for  the  amount 
of  his  damage. 

"VIII.  That  plaintiff  does  not  allege  that  he  has  made 
any  demand  upon  the  said  bank,  or  upon  its  Receiver,  for 
the  amount  of  his  alleged  deposit,  or  any  part  thereof;  or 
that  he  has  taken  any  action  to  recover  the  same  of  said 
bank  or  its  Receiver. 
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'^IX.  That  plaintiff  has  united  and  blended  in  his  com- 
plaint a  cause  of  action;  defectively  stated,  for  a  fraud  or 
deceit,  with  a  cause  of  action  founded  upon  defendant's 
negligence. 

"X.  Cause  of  action  for  a  tort,  with  a  cause  of  action  for 
breach  of  contract." 

The  defendant  moved  that  the  plaintiff  be  required  to 
make  his  complaint  more  definite  and  certain,  in  the  fol- 
lowing particulars  : 

"I  That  plaintiff  be  required  to  set  forth,  in  section  2d  of 
the  complaint,  the  amount  of  the  various  deposits  he  had 
in  the  Bank  of  New  Hanover,  and  the  times  at  which  said 
deposits  were  there. 

"II.  That  plaintiff  be  required  to  set  forth,  in  section  3d 
of  the  complaint,  the  day  in  February,  1892,  on  which 
plaintiff  alleges  he  had  a  considerable  sum  of  money  depos- 
ited in  said  bank,  and  the  amount  of  said  deposit,  it  being 
also  the  day  on  which  he  alleges  that  his  conversation  with 
plaintiff  occurred  ;  and  that  plaintiff  set  forth  also  the 
amount  of  deposits  made  by  him  after  said  alleged  day  in 
February,  1892,  giving  the  amount  of  each  deposit  and 
the  date  of  each. 

''III.  That  plaintiff  be  required  to  set  forth  in  the  6th  sec- 
tion ot  his  complaint,  whether  the  fact  of  insolvency  of  the 
said  bank,  which  he  alleges  existed  on  the  said  day  in  Feb- 
ruary, 1892,  'was  well  known  to  defendant,'  or  whether 
defendant  merely  ought  to  have  known  it  and  not  merely 
indefinitely  and  alternatively,  as  he  has  done;  that  defend- 
ant 'well  knew  or  ought  to  have  known  of  the  said  insol- 
vency,' and  whether  defendant  knew  or  merely  ought  to 
have  known  that  his  alleged  representations  to  the  plain- 
tiff were  false  and  fraudulent,  and  not  indefinitely  and 
alternatively  ;  that  defendant  knew  or  should  have  known 
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of  the  falsity  and  fraudulency  of  said  alleged  representa- 
tions. 

"IV.  That  plaintiff  be  required  to  allege,  in  the  6th 
section  of  the  complaint,  whether  defendant  knew,  or 
merely  ought  to  have  known,  of  the  condition  of  the  affairs 
and  assets  of  said  bank,  and  the  plaintiff  be  required  to  set 
forth  the  date  referred  to  in  said  section. 

"V.  That  plaintiff  be  required  to  be  specific  and  defi- 
nite in  all  his  allegations  as  to  defendant's  actual  know- 
ledge of  the  facts  alleged  in  the  complaint," 

The  demurrer  and  motion  were  overruled  and  the 
defendant  appealed. 

Messrs.  McNeill  <&  McLean,  for  plaintiff. 
Messrs.   Burwell,    Walker    <&   Cansler,    for    defendant 
(appellant). 

Clakk,  J. :  The  demurrer  admits  that  the  plaintiff  was 
a  depositor  in  the  bank  of  which  the  defendant  was  Vice- 
President ;  that,  hearing  rumors  questioning  the  solvency 
and  safety  of  the  bank,  the  plaintiff  went  to  Wilmington 
in  Eebruary,  1892,  with  the  intention  of  withdrawing  his 
deposits,  but  was  informed  by  the  defendant,  the  Vice- 
President  and  a  director  in  said  bank,  that  the  bank  was 
perfectly  solvent,  and  in  no  danger  of  suspension  or  fail- 
ure, saying  to  the  plaintiff,  "We've  got  all  the  money  yon 
want,  you  need  never  have  any  fears  of  this  bank  as  long 
as  I  am  in  it,"  and  that,  relying  on  such  representations 
the  plaintiff  permitted  his  deposit  to  remain  and  continued 
to  make  deposits  therein  till  the  bank  failed  in  June,  1893. 
The  demurrer  further  admits  that  the  bank  was  in  fact 
utterly  insolvent  when  the  above  representations  were 
made  to  him  in  February,  1892,  by  the  defendant,  and  that 
this  fact  was  at  that  time  well  known  to  the  defendant,   or 
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ought  to  have  been,   and   that  said  representations  were 
false  and  fraudulent. 

The  bare  statement  of  the  material  facts  admitted  by 
the  demurrer  shows  that  a  cause  of  action  was  sufficiently 
stated.  The  grounds  of  objection  set  out  in  the  demurrer 
do  not  affect  the  plaintiff's  right  to  recover. 

Without  citing  the  numerous  cases  referred  to  in  the 
argument,  bearing  more  or  less  upon  the  matter  at  issue, 
we  think  the  following  summary  from  Shea  v.  Mahry^  1 
Lea  (Tenn.)  319,  342,  is  a  correct  statement  of  the  law: 
"Directors  are  not  mere  figure  heads  of  a  corporation. 
They  are  trustees  for  the  company,  for  the  stockholders, 
for  the  creditors  and  for  the  State  They  must  not  only 
use  good  faith,  but  also  care,  attention  and  circumspection 
in  the  affairs  of  the  corporation,  and  particularly  in  the 
safe  keeping  and  disbursement  of  the  funds  committed  to 
their  custody  and  control.  They  must  see  that  these  funds 
are  appropriated  as  intended  for  the  purposes  of  the  trust, 
and,  if  they  misappropriate  them  or  allow  others  to  divert 
them  from  those  purposes,  they  must  answer  for  it  to  their 
cest'uisque  trusty 

We  would  not  be  misunderstood  as  holding  in  anywise 
that  the  directors  of  a  corporation  are  insurers  or  guaran- 
tors and  therefore  liable  for  the  debts  of  their  corporation. 
But  they  are  trustees  and  liable  as  such  for  losses  attribu- 
table to  their  bad  faith,  misconduct  or  want  of  care.  They 
are  to  direct  and  supervise  the  trust  confided  to  them  and 
are  not  mere  figure  heads.  It  was,  therefore,  immaterial 
whether  the  defendant,  being  Vice-President  and  director, 
knew  that  the  bank  was  totally  insolvent  in  February, 
1892,  when  he  represented  to  the  plaintiff  that  it  was 
entirely  solvent.  He  ought  to  have  known.  It  was  his 
business  to  know.  The  plaintiff  had  a  right  to  rely  upon 
his   representations    and,    it    being    admitted    that    rely- 
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ing  thereon  the  plaintiff  permitted  his  deposit  to  remain 
and  has  suffered  loss,  the  plaintiff  is  entitled  to  recover,  as 
damages,  the  loss  thereby  sustained,  unless  the  defendant, 
choosing  to  answer  over,  shall  set  up  valid  matter  in  defense 
to  defeat,  or  reduce,  the  amount  of  plaintiff's  demand. 

The  motion  for  a  bill  of  particulars  under  The  Code^ 
Section  259,  rests  in  the  discretion  of  the  presiding  Judge 
and  its  grant  or  refusal  is  not  reviewable.  State  v.  Bryant^ 
111  N,  C,  693.  The  words  of  the  Section  (259)  are  "The 
court  may,  in  all  cases,  order  a  bill  of  particulars."  While 
it  is  discretionary,  we  think  such  motions  should  be  liber- 
ally allowed  by  trial  courts,  when  made  in  time  to  avoid 
any  delay  in  the  trial,  unless  clearly  useless  or  merely  for 
the  purposes  of  annoyance.  As  stated  in  State  v.  Brady ^ 
107  N.  C,  822,  Wiggins  V.  Guthrie,  101  N.  C.  661,  such 
motions  should  be  made' in  apt  time.  As  its  refusal  was  a 
matter  of  discretion  and,  therefore,  not  res  judicata,  it  is 
open  to  the  Judge  below  in  his  discretion  to  grant  the 
motion  now  if  renewed  in  time  to  avoid  delay  in  the  trinl. 
This,  however,  will  not  authorize  a  demurrer  to  the  bill  of 
particulars,  whose  sufficiency  or  insufficiency  rests  with 
the  presiding  Judge.  Clark's  Code  (2nd.  Ed.)  p.  205.  The 
remedy,  if  the  bill  of  particulars  is  defective,  is  by  an  appli- 
cation to  the  court  to  order  a  more  definite  bill. 

No  Error. 
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MARGARET  A.  JOHNSON  et  al  v.  ELGATE  TOWNSEND. 

Witness — Testimony ,   Competency  of — Transaction    With 

Deceased  Person. 

Section  590  of  The  Code  does  not  incapacitate  a  party  or  person 
interested  in  the  event  of  an  action  from  testifying  in  a  soit 
in  which  the  personal  representative  of  a  decedent  is  plain- 
tiff, concerning  a  transaction  between  such  witness,  on  the 
one  side,  and  the  decedent  and  others  on  the  other,  when 
the  associates  of  such  decedent  in  the  transaction  are  living 
and  are  co-plaintiffs  with  the  decedent^s  personal  represen- 
tative. 

Civil  action,  tried  at  April  Special  Term,  1895,  of 
Robeson  Superior  Court,  before  Brown^  «/.,  and  a  jury. 
There  was  a  verdict  for  the  plaintiffs,  and  defendant 
appealed,  assigning  as  error  the  exclusion  of  the  testimony 
referred  to  in  the  opinion  of  Associate  Justice  Mont- 
gomery. 

Meifsrs,  McNeill  &  McLean  and  G.  B.  Patterson^  for 
defendant  (appellant). 
No  counsel,  contra. 

Montgomery,  J.  :  This  action  was  commenced  by  Mar- 
garet Johnson,  administratrix  of  D.  A.  Johnson,  deceased, 
and  Margaret  Johnson  and  Mary  Johnson,  sisters  of  the 
deceased,  to  recover  an  amount  alleged  to  be  due  on  a 
promissory  note  in  the  sum  of  $1250,  executed  by  the 
defendant  to  the  intestate  and  his  sister,  the  plaintiffs. 
The  defendant  admitted  the  execution  of  the  note  but 
averred  that  it  was  void  and  of  no  effect  in  law  because  it 
was  executed  under  a  covinous  agreement  between  him- 
self  and  the  payees  to  enable  them  to  defeat  and  defraud 
the  creditors  of  the  payees.     The  defendant  on  the  trial 
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testified  :  "I  had  a  conversatioD  with  Margaret  and  Mary 
Johnson  in  which  they  said  they  were  in  trouble  and 
wanted  to  make  a  deed  to  me  for  their  land  to  prevent 
Rowland  &  McLean  getting  it.  They  wanted  to  know  if 
I  would  make  a  deed  back  to  them  after  it  was  all  over. 
I  said  I  would.  They  made  the  deed  and  at  the  same 
time  I  signed  and  executed  the  note  sued  on  in  this  action. 
They  came  to  me  about  four  or  five  months  afterward  and 
wanted  me  to  make  a  deed  back  to  them.  I  told  them  I 
would  if  they  would  pay  me  what  they  owed  me.  I 
claimed  that  they  owed  me  one  or  two  hundred  dollars 
which  was  owing  to  me." 

He  then  ofl^ered  to  prove  by  himself  that  D.  A.  Johnson, 
the  intestate,  was  present  at  the  time  of  the  conversation 
testified  to  by  him  and  heard  the  conversation  and  assented 
to  it.  This  was  excluded  by  the  court  and  the  defendant 
excepted.  The  complaint  and  answer  show  that  the 
subject  of  this  action  was  a  transaction  in  which  the 
intestate  and  the  other  two  plaintifi^  were  associated 
and  united  in  interest.  Section  590  of  The  Code  excludes 
the  testimony  in  his  own  behalf  of  a  party  interested  in 
the  event  of  the  suit  concerning  a  personal  transaction 
between  the  witness  and  the  deceased  person,  as  against  the 
personal  representative  then  prosecuting  or  defending  the 
suit,  unless  the  personal  representative  has  opened  the  way 
hy  giving  testimony  himself  about  the  transaction.  In 
the  case  before  us  the  plaintiffs  had  put  in  no  testimony. 
The  general  rule  is  that  "no  person  offered  as  a  witness 
shall  be  excluded  by  reason  of  his  interest  in  the  event  of 
the  action."  Section  590  is  the  exception,  and,  unless  the 
matter  concerning  which  the  defendant's  witness  wished  to 
testify  fell  under  the  exception,  the  testimony  ought  to 
have  been  received.  The  object  of  Section  590  is  to  pre- 
vent the  side  of  a  living  party  or  person  interested  in  the 
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event  of  the  suit  from  bein^  heard  through  his  own  per- 
sonal testimony  to  the  po8sil)le  injury  of  the  interests  of 
the  decedent's  estate,  when  his  personal  representative 
or  those  who  claim  under  the  decedent  are  parties  on  the 
other  side.  We  are  of  the  opinion  that  the  mischief 
intended  to  be  prevented  by  section  590  was  not  liable  to 
occurr  by  the  admission  of  the  defendant's  testimony  in 
this  case.  We  think  that  the  conversation,  transaction, 
which  the  witness  offered  to  prove  by  his  own  testimony 
was  not  strictly  a  conversation  with  the  intestate,  but  was 
one  held  with  him  and  two  others,  his  sisters,  the  plain- 
tiffs in  this  action,  who  were  associated  with  him  in  the 
transaction.  A  case  exactly  in  point  is  that  of  Peacock  v. 
Stott^  90  N.  C,  518.  Chief  Justice  Smith,  in  delivering  the 
opinion  of  the  Court,  says :  "The  conversation  sought  to 
be  elicited  by  the  interrogatory  was  with  three  persona  and 
to  show  their  contract  with  the  witness,  so  that  these  two 
living  witnesses  to  the  fact  to  which  the  testimony  is  directed 
could  give  their  version  of  it,  and  the  evidence  of  the  wit- 
ness  would  not  be  beyond  the  reach  of  correction  or  con- 
tradiction, and  the  reason  for  the  exclusion  would  not 
exist.  As,  then,  the  testimony  is  not  within  the  words  of 
the  excluding  proviso  nor  the  reason  of  the  rule  that  it 
prescribes,  we  are  of  the  opinion  that  it  ought  to  have  been 
admitted."  The  same  interpretation  of  similar  statutes  to 
Section  590  is  had  in  Comstoch  v.  Hine^  73  N.  Y.,  280, 
Kale  V.  Elliott^  25  N.  Y.,  198,  and  I  Hampton's  Evidence, 
where  the  author  says  that  "the  exception  does  not  incapaci- 
tate when  the  suit  is  against  co-defendants  of  whom  only 
one  is  dead  when  the  contract  was  made  either  with  the 
living  co-defendant  or  with  the  living  and  the  dead  con- 
currently." We  are  of  the  opinion,  therefore,  that  the 
testimony  ought  to  have  been  received.      This   makes  it 
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unneceBBarj  to  consider  the  other  exceptions.    The  plaintiff 
is  entitled  to  a  new  trial. 

New  Trial. 


T.  A.  McNeill  at  al  V.  J.  D.  CURRIE  et  al. 

Surety  on  Guardian  Bond — Action  to  Subject  Lands  of 
Deceased  Surely  Before  Liability  Ascertained — Penr- 
dency  of  Another  Action — Abatement, 

1.  An   action  cannot  be  maintained  to  subject  the  lands  of  a 

deceased  surety  for  a  guardian  until  judgment  has  been 
obtained  on  the  guardian  bond. 

2.  A  judgment  against  a  guardian,  individually,  for  a  debt  due  the 

ward,  is  not  conclusive  against  the  surety,  but  only  presump- 
tive evidence  which  the  surety  may  rebut. 

8.  While  an  action  is  pending  in  one  county  to  ascertain  the  liabil- 
ity of  a  deceased  surety  on  a  guardian  bond,  an  action  can- 
not be  maintained  in  another  county  for  the  same  purpose 
and  for  the  additional  purpose  of  subjecting  the  decedent^s 
lands  to  the  payment  of  the  unascertained  liability. 

Civil  action,  heard  before  Brown^  e/.,  at  the  Special 
Term,  1895,  of  Robeson  Superior  Court.  Ajury  trial  was 
waived,  and  his  Honor,  by  consent,  found  the  facts  to  be 
as  follows : 

This  action  was  begun  June  25,  1891.  The  plaintiff, 
Caroline  E.  McNeill,  became  of  full  age  February  8,  1871, 
and  intermarried  with  Thos.  A.  McNeill  October  24,  1877. 
During  her  minority  J.  P.  Hodges  duly  qualified  as  her 
guardian  as  alleged  in  the  complaint ;  A.  S.  McKay, 
the  intestate  of  J.  D.  Currie,  administrator,  executed  and 
signed  the  guardian  bond  dated  June  5,  1865,  in  sum  of 
$50,000  (a  copy  of  which  is  attached  to  complaint  in  this 
action),  as  a  surety  thereon. 
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A.  S.  McKay  died  intestate  in  1865  or  1866,  seized  and 
possessed  of  the  land  described  in  complaint.  Letters  of 
administration  were  issued  on  his  estate  March  17,  1879, 
by  the  Clerk  Superior  Court  and  probate  judge  of  Robe- 
son county  to  John  MeNair,  who  died  July  15,  1890,  and 
on  November  15,  1890,  letters  of  administration  de  bofiis 
non  were  duly  issued  by  said  court  in  said  Robeson  county 
to  the  defendant,  J.  D.  Currie. 

On  May  29,  1878,  S.  C.  Smith,  Thos.  A.  McNeill,  admin- 
istrator of  Alice  Smith,  and  Thos.  A.  McNeill  and  wife, 
Caroline,  commenced  a  special  proceeding  before  the  Clerk 
of  the  Superior  Court  of  Cumberland  county,  against  J.  P. 
Hodges,  guardian  of  the  heirs  of  Wm.  T.  Smith,  deceased, 
Junius  S.  Williams  and  wife,  Mary  Lou  Williams,  J.  Law- 
rence Smith  and  Walter  J.  Smith. 

In  this  proceeding  the  sum  adjudged  to  be  due  Caroline 
E.  McNeill  by  J.  P.  Hodges,  her  guardian,  is  $1,694.66 
with  interest  thereon  from  May  29,  187H,  and  costs. 

A  suit  was  instituted  in  June,  1881,  by  J.  S.  Williams 
and  wife  and  others  against  Jas.  McNair,  administrator, 
etc.  Reported  98  N.  C.  Reports,  page  332,  which  is  consid- 
ered as  a  part  of  these  findings. 

On  March  26,  1879,  the  plaintiffs  Thos.  A.  McNeill  and 
wife,  Caroline,  commenced  an  action  in  Superior  Court  of 
Cumberland  county  against  J.  P.  Hodges,  her  guardian, 
and  against  the  sureties  on  the  guardian  bond.  Said 
action  is  brought  on  the  guardian  bond  hereinbefore 
referred  to  and  is  entitled  : 

State  ex  rel  Thos.A.  McNeill  and  wife,  Caroline,  vs. 
Jas.  P.  Hodges,  Thos.  W.  Smith,  executor  of  Jno.  C.  Smith, 
and  Jno.  McNair,  administrator  of  A.  S.  McKay.  Upon 
the  death  of  Jno.  McNair,  J.  D.  Currie,  administrator 
de  bonis  non,  was  made  party  defendant. 

This  action  is  still  pending  in  Superior  Court  of  Cum- 
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berland  county.     The  record  therein  is  made  a  part  of 
I  these  findings  and  the  pleas  and  orders  and  decrees  therein 

are  referred  to. 

There  is  no  personal  property  of  A.  S.  McKay  to  apply 
to  the  plaintiffs'  demand. 

Defendant  D.  D.  McBryde  bought  the  interest  and 
estate  of  all  the  heirs  of  A.  S.  McKay,  deceased,  except 
the  share  of  his  own  wife,  the  defendant  Fannie  McBryde, 
in  the  lands  described  in  the  complaint  before  any  letters 
of  administration  issued  upon  estate  of  A.  S.  McKay. 

D.  D.  McBryde  and  wife,  Fannie,  sold  and  conveyed  all 
of  the  lands  belonging  to  estate  of  A.  S.  McKay,  and  set 
out  in  the  complaint,  to  M.  H.  McBryde  by  deeds  dated 
January  26th,  1882,  and  March  6th,  1890,  after  two  years 
from  the  grant  of  letters  of  administration  on  the  estate 
of  A.  S.  McKay  and  said  M.  H.  McBryde  is  a  bona 
fide  purchaser  for  value  and  without  notice  and  said 
M.  H.  McBryde  paid  D.  D.  McBryde  and  wife,  Fannie, 
$2,700  for  the  whole  of  said  land  described  in  said  deeds 
and  in  the  complaint. 

The  plaintiffs  during  the  trial  voluntarily  entered  a  non 
suit  as  to  the  defendants  M.  H.  McBryde,  J.  T.  Pool,  A. 
C.  Covington,  M.  McNair  and  wife,  Lou,  and  A.  J. 
McKinnon.  These  are  the  only  defendants,  who  at 
commencement  of  this  action,  were  in  the  actual  posses- 
sion and  ownership  of  the  lands  of  A.  S.  McKay,  deceased, 
having  purchased  it  without  notice. 

Upon  considering  the  law  arising  upon  the  facts  herein 
set  forth  and  found  and  the  records  in  evidence  and 
made  a  part  of  said  findings,  the  Court  is  of  opinion  : 

That  the  defendants  M.  H.  McBryde,  J.  T.  Pool,  A.  C. 
Covington,  M.  McNair  and  wife  Lou,  and  A.  J.  McKinnon 
go  without  day  and  recover  their  costs  in  this  behalf 
expended. 
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As  to  the  other  defendants  and  the  relief  prayed  for  by 
plaintiffs  against  them  the  Court  concludes : 

1.  That  an  action  must  be  brought  in  the  name  of  the 
State  against  the  said  A.  S.  McKay's  administrator  as  an 
obligor  upon  the  guardian  bond  for  the  personalty  of  the 
bond  to  be  discharged  upon  payment  of  such  damages  as 
may  be  adjudged,  and  the  amount  for  which  A.  S.  McKay's 
estate  is  liable  as  surety  ascertained  in  such  action  before 
this  action  can  be  sustained  to  collect  out  of  his  heirs  the 
proceeds  of  sales  of  his  lands  sold  by  them.  A.  S. 
McKay's  liability  arises  solely  upon  the  guardian  bond, 
and  the  damages  must  be  ascertained  in  a  suit  on  the 
guardian  bond,  before  it  becomes  a  debt  against  his  estate, 
for  the  payment  of  which  his  lands  may  be  sold,  or  the 
proceeds  thereof  subjected  in  the  hands  of  his  heirs. 
Williams  V.  MoNair,  9S  N.  C,  332. 

2.  That  the  Special  Proceeding,  the  record  of  which  is 
hereto  annexed,  entitled  S.  C.  Smith  et  als  vs.  J.  P.  Hodges, 
before  the  Clerk  of  Superior  Court  of  Cumberland  county 
is  not  a  suit  on  the  said  guardian  bond,  and  that  A.  S. 
McKay  or  his  administrator  was  not  a  party  thereto.  That 
such  proceeding  appears  from  the  record  therein  to  be  a 
Special  Proceeding  commenced  before  the  Clerk  by  the 
wards  of  J.  P.  Hodges  against  their  guardian  to  effect  a 
settlement  of  the  guardianship  trust. 

"That  at  the  commencement  of  this  action  and  before  it 
was  commenced,  and  at  this  date,  there  is  pending  in  the 
Superior  Court  of  Cumberland  county  a  civil  action 
wherein  the  State  ex  rel  Thos.  A.  McNeill  and  wife,  Caro- 
line, are  plaintiffs,  and  Jas.  P.  Hodges,  Thos.  W.  Smith, 
executor  of  Jas.  C.  Smith,  deceased,  and  J.  C.  Carrie, 
administrator  de  bonis  non  of  A.  S.  McKay,  are  defendants. 
That  said  action  was  brought  to  recover  the  sum  alleged 
to  be  due  the  plaintiff  Caroline  McNeill  and  afterwards  so 
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ascertained  to  be  due  ber  in  said  special  proceeding 
referred  to  in  finding  No.  2  bereinbefore.  That  said  civil 
action  bas  been  referred  to  tbe  clerk,  tbat  pleas  in  bar, 
sncii  as  statute  of  limitations,  bave  been  interposed  tberein 
by  the  administrator  of  McKay,  and  that  the  execution  of 
tbe  bond  by  A.  S.  McKay  was  denied  therein  and  that  no 
judgment  has  been  rendered  therein  as  to  the  administrator 
of  A.  S.  McKay  and  some  other  defendants. 

"3.  That  pending  said  action  and  until  after  final  judg- 
ment is  rendered  therein,  the  a%ninistrator  of  A.  S.  McKay 
cannot  be  compelled  or  granted  license  to  sell  the  lands  of 
his  intestate,  nor  can  the  plaintiff  subject,  or  have  judg- 
ment against  the  heirs  of  A.  S.  McKay,  or  their  assignee, 
D.  D.  McBryde,  for  proceeds  of  sales  of  said  lands. 

"4.  That  the  defendants  are  entitled  to  judgment,  that 
they  go  without  day  and  recover  their  costs." 

From  the  findings  and  judgment  in  this  case  the  plain-  * 
tiffs  appealed  to  Supreme  Court,  assigning  as  errors  the 
conclusions  of  law  Nos.  1,  2,  3,  and  4. 

Mr.  Frank  McNeill^  for  plaintiffs  (appellants). 
Messrs.  iT.   W.  Ray^  N.    A.  McLean  and  W.  E.  Mur- 
chison,  for  defendants. 

Clark,  J.:  When  this  case  was  here  before  {McNeill 
V.  McBride,  112  N.  C„  408),  the  Court  said  :  "  The  ob- 
jection tbat  the  plaintiff  Caroline  McNeill  cannot  subject 
the  land  of  the  intestate  until  a  judgment  has  been  ob- 
tained upon  the  guardian  bond  executed  by  him,  would 
seem  to  be  sustained  by  the  case  of  Williams  v.  McNair^ 
98  N.  C,  332."  The  defendant,  however,  was  then  held 
barred  from  a  judgment  dismissing  the  action  because 
the  demurrer  admitted  the  liability,  but  now  an  answer 
having  been    filed,  it  has    been   found   as   a   fact  that  no 
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judgment  has  been  obtained  against  the  surety  ascertain- 
ing the  amount  of  the  indebtedness,  nor  that  there  is  any. 
While  a  judgment  has  heretofore  been  obtained  against 
the  guardian  individually  in  the  .Probate  Court  of  Cum- 
berland County,  no  judgment  has  yet  been  had  upon  the 
guardian  bond,  a  proceeding  for  that  purpose  being  now 
pending  in  the  Superior  Court  of  Cumberland.  The 
judgment  against  the  guardian  was  held  conclusive 
against  the  surety  on  the  bond,  in  Brown  v.  Pike^  74  N. 
C,  531,  but  since  then  thig  has  been  changed  by  the  Act 
of  1881,  now  The  Code^  Sec.  134:5.  Moore  v.  Alexander^ 
96  xf.  C,  34.  The  judgment  against  the  guardian  is  now 
only  presumptive  evidence  which  the  surety  is  allowed  to 
rebut  if  he  can,  and  which  his  administrator  is  now  seek- 
ing to  do  in  the  action  pending  in  Cumberland  county. 
The  plaintiff  contends,  however,  that  though  judgment 
should  be  obtained  to  ascertain  the  liability  of  the  surety 
on  the  guardian  bond  before  subjecting  the  real  estate  of 
the  deceased  surety  or  the  proceeds  thereof  in  the  hands 
of  his  heirs-at-law,  both  remedies  can  be  had  in  this 
action  {Code^  Sec.  267)  and  that  if  the  venue  should  have 
been  in  Cumberland  county  where  the  guardian  resided 
and  the  bond  was  filed  {Code^  Sec.  193,  Cloman  v.  Statouj 
78  X.  C,  235)  objection  on  that  ground  was  waived  by 
failure  to  move  for  removal  of  the  cause  to  tliat  county 
before  filing  answer.  Code^  Sec.  195  ;  Clark's  Code  (2nd 
Ed.)  p.  112.  If  both  these  positions  be  conceded  still  the 
defendant  in  his  answer  (par.  6)  has  pleaded  that  an 
action  was  already  pending  in  Cumberland  county,  when 
this  action  was  brought  and  is  still  pending  there,  in 
favor  of  the  plaintiff  and  against  the  guardian  bond  to 
ascertain  the  amount  of  the  liability  of  the  surety  thereon, 
if  any,  and  the  court  below  finds  the  fact  as  thus  alle&ced 
in  the  answer. 
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The  court  below  therefore  properly  held  that  this  ac- 
tion, subsequently  begun  for  the  same  purpose,  could  not 
be  maintained  {Glaywell  v.  Sudderih^  77  N.  C,  287, 
Woody  V.  Jordan^  69  N.  C,  189)  and  if  it  cannot  be 
maintained  to  ascertain  the  extent  of  the  liability  of  the 
surety,  it  cannot  be  upheld  for  the  purpose  of  subjecting 
the  realty  or  proceeds  thereof,  since  that  must  be  based 
on  an  adjudication  of  the  debt.  Williams  v.  McNair^ 
8v,pra,  No  Error. 


PRIMUS  HOLMES  v.  LUOIEN  BREWER. 

Practice — Affirmance  of  Judgment. 

When  no  error  is  called  to  the  attention  of  this  Court  on  appeal, 
and  none  appears  on  the  record,  the  judgment  below  will  be 
afDrmed. 

Civil  action  for  the  recovery  of  land,  tried  before  HoTce^ 
«/.,  and  a  jury,  at  August  Term,  1895,  of  Moore  Superior 
Court.  Theie  was  a  verdict  for  the  plaintiff  and  defend- 
ant appealed. 

Messrs.  Black  &  Adams  and  Mr.  W.  E.  Murchison^  for 
plaintiff. 

Messrs.  Douglass  A  Spence^  for  defendant  (appellant). 

Eaibcloth,  C.  J.:  The  defendant  has  exercised  his  right 
of  appeal  for  the  pleasure  of  continuing  litigation,  or  with 
the  hope  that  something  might  "turn  up"  which  he  could 
not  then  foresee,  on  the  theory  that  accidents  will  some- 
times happen.  No  error  was  called  to  our  attention  and 
on  careful  examination  of  the  record  we  are  unable  to  see 
any.     The  errors  assigned  are  all  overruled. 

Judgment  Affirmed. 


348  IN  THE  SUPREME  COURT.  [117 


Smith  v.  Smith. 


A.  W.  SMITH,  ADMINISTRATOR  OF  ALEXANDER  SMITH,  t. 

R.  P.  L.  SMITH  et  al. 

Confession  of  Judgment —  Validity — Irregular  and  Void, 

When. 

1.  A  confession  of  judgment  being  in  derogation  of  common  right, 

the  statute  requires  that  the  consideration  out  of  which  the 
debt  arose  must  be  stated  and  an  averment  that  the  debt  for 
which  judgment  is  confessed  ^^is  justly  due/^ 

2.  If  all  the  statutory  requirements  in  a  confession  of  judgment 

are  not  complied  with,  the  judgment  is  irregular  and  void 
because  of  a  want  of  jurisdiction  in  the  court  to  render 
judgment  which  is  apparent  on  the  face  of  the  proceedings. 

This  was  a  civil  action  heard  at  Fall  Terra,  1895,  of 
Davidson  Superior  Court,  by  Hon.  W.  L.  Norwood,  Judge 
Presiding,  brought  to  set  aside  a  judgment  confessed  by 
Alexander  Smith,  intestate  of  plaintiff  A.  W.  Smith,  in 
favor  of  defendants. 

When  the  case  was  called  for  trial  and  before  a  jury 
was  impanelled  plaintiff's  counsel  exhibited  said  confes- 
sion of  judgment  and  moved  to  set  aside  the  same*  for 
irregularities  appearing  on  the  face  thereof,  in  this,  "1. 
That  the  confession  does  not  state  sufficiently  the  considera- 
tion of  the  note.  2.  That  the  confession  does  not  state  said 
debt  was  justly  due."  His  Honor  granted  the  motion  and 
adjudged  that  said  judgment  is  null  and  void  and  that  the 
same  be  set  aside.  To  which  ruling  defendants  excepted 
and  appealed. 

The  confession  of  judgment  was  as  follows  : 

North    Carolina,  )  r    o         '      n      * 

-rx     .  .  ^      \  In  /Superior  Court. 

Davidson  county.  )  ^ 

R.  P.  L.  Smith,  L.  F.  Smith,  Plaintiffs,  )    q,^,^„^^,  ^^^ 

Alexander  Smith,  Defendant.  ) 

On  the  10th  day  of  May,  1893,  I  made  and  delivered  to 
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the  plaintiffs  my   promissory  note  or  bond   of  which  the 
following  is  a  copy,  to-wit : 

"$610.29. 

"One  day  after  date  I  promise  to  pay  R.  P.  L.Smith  and 
L.  F.  Smith  the  sum  of  six  hundred  and  ten  dollars  and 
twenty-nine  cents  for  value  received  of  them.  Witness 
my  hand  and—  May  10,  1893. 

Alexander  Smith,     [seal.] 

"The  consideration  of  said  note  or  bond  was  one  horse 
for  $30.00,  18  bushels  wheat  for  $18.00,  and  five  hundred 
sixty-two  dollars  and  twenty-nine  cents  ($562.29)  borrowed 
money,  I  promised  to  repay  with  interest  one  day  after 
date  and  to  secure  the  payment  of  said  sum  the  annexed 
note  was  given. 

"I  hereby  Confess  judgment  in  favor  of  the  above  named 
plaintiffs,  R.  P.  L.  Smith  and  L.  F.  Smith,  on  said  note 
or  bond  for  the  sum  of  six  hundred  ten  dollars  and  twenty- 
nine  cents,  the  principal  which  bears  interest  at  the  rate 
of  6  per  cent,  from  the  10th  day  of  May,  1893,  till  paid, 
and  I  hereby  authorize  the  entry  of  judgment  therefor 
against  me. 

(Signed)  Alexander  Smith. 

"Alexander  Smith  being  duly  sworn  says  the  facts  stated 
in  the  above  confession  are  true. 

(Signed)  Alexander  Smith. 

"Sworn  and  subscribed  before  me  May  13,  1893. 

"H.  T.  Phillips,  C.  S.  C." 

"On  filing  the  within  statement  and  confession,  it  is 
adjudged  by  the  court  that  the  plaintiffs  do  recover  of  the 
defendant  the  sum  of  six  hundred  ten  dollars  and  twenty- 
nine  cents  with  three  dollars  cost  with  interest  on  $610.29 
from  May  10, 1893,  till  paid. 

This  May  13,  1893. 

H.  T.  Phillips,  Clerk  Superior  Court." 
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Attached  firmly  to  said  confession  is  the  following  note, 
to-wit : 

^'$610.29. 

"One  day  after  date  I  promise  to  pay  R.  P.  L.  Smith  and 
L.  F.  Smith  the  sum  of  six  hundred  and  ten  dollars  and 
twenty-nine  cents  for  value  received  of  them. 

'^Witness  my  hand  and — May  10,  1893. 

Alexander  Smith,  [seal.]" 

Across  the  face  of  said  note  is  written  these  words, 
to-wit:  "Confession  of  judgment  before  the  clerk,  May  13, 
1893." 

Messrs.   Watson  cfe  Buxton,  for  plaintiff. 

Messrs.  JRobbins  &  Rajper,  for  defendants  (appellants). 

Clark,  J.  :  In  an  adversary  proceeding  to  recover  on  a 
bond  the  seal  imports  a  consideration,  and  the  production 
of  the  bond  by  the  plaintiff  uncancelled  raises  a  presump- 
tion that  it  has  not  been  paid.  This  is  not  the  case  as  to 
^'confessions  of  judgment"  under  the  Code,  Sec.  571.  That 
proceeding  is  in  derogation  of  common  right  and,  to  pre- 
vent the  perpetration  of  fraud  in  such  cases,  that  section 
requires  that  the  consideration  be  stated  and  that  it  appear 
that  the  amount  for  which  the  judajment  is  confessed  is 
justly  due.  If  the  statutory  requirements  are  not  complied 
with  the  judgment  is  irregular  and  void  because  of  a  want 
of  jurisdiction  in  the  court  to  render  judgment,  which  is 
apparent  on  the  face  of  the  proceedings.  Davidson  v. 
Alexander,  84  N.  C,  621 ;  Davenport  v.  Leary,  95  N.  C, 
203.  "It  is  not  sufficient,  to  simply  confess  and  enter 
judgment.  It  is  essential  that  the  confession  and  entry 
shall  have  the  additional  requisites  further  prescribed  by 
The  Code,  Sections  571  and  572,"  (i.  e.  authority  to  enter 
the  judgment  and  statement  of  the  consideration  and  that 


N.  C]  SEPTEMBER  TERM,  1895.  351 

Wilson  v.  Wilson. 

the  amount  is  justly  due)  Sharpe  v.  Sailroad,  106  N.  C, 
308,  319.  In  the  present  case  the  nature  of  the  considera- 
tion is  suflSciently  stated.  Uzzle  v.  Vinson^  111  N.  C, 
138.  But  there  is  a  fatal  defect  iu  the  significant  failure 
either  to  allege  or  to  set  out  facts  which  would  show  that 
the  amount  for  which  the  judgment  was  confessed  was 
still  "justly  due."  The  statute  requires  this  to  be  done  to 
confer  jurisdiction.  It  is  true  the  bond  is  averred  to  have 
been  given  for  a  valid  consideration,  but  non  constat  that 
it  was  still  due.  There  is  no  presumption  that  it  was.  It 
must  appear  by  the  affidavit.  In  Bank  v.  Cotton  Mills ^  116 
N.  C,  507,  relied  on  by  .the  defendants,  it  is  expressly  and 
fully  recited  in  the  power  of  attorney  to  confess  judgment 
that  the  debt  is  "justly  due."  In  the  absence  of  such 
statement,  or  the  statement  at  least  of  facts  showing  that 
the  debt  was  still  due,  the  judgment  was  properly  held 
void,  for  without  compliance  with  the  statute  on  the  face 
of  the  proceeding  the  court  had  no  jurisdiction  to  enter  up 
the  judgment.  !No  Error. 


CORNELIA  L.  WILSON  v.  8ALLIE  L.  WILSON. 

Action  to  Recover  Land — Equitable  Defenses — Lost  Deed — 

Pleading. 

2.  Where,  in  an  action  for  recovery  of  land,  the  defendant  denied 
plaintiff ^8  title,  unlawfully  withholding  poBsession,  &c.,  but 
averred  nothing  more,  it  was  not  competent  on  the  trial  for 
defendant  to  prove  that  she  had  been  in  possession  for  seven 
years  under  an  unregistered  deed  which  was  lost.  Such  a 
defence  is  an  equitable  one  and  to  be  available  must  be  set 
up  by  answer  as  a  defence  in  a  court  of  equity. 

Civil  action,  foi  the  recovery  of  land,  tried  before  Bryan^ 
e/1,  and  a  Jury,  at  November  Term,  1894,  of  Iredell 
Superior  Court.  The  facts  are  succinctly  stated  in  the 
opinion  of  Chief  Justice  Faircloth. 
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There  was  a  verdict  for  the  plaintiff  and  from  the  judg- 
ment thereon  defendant  appealed. 

Messrs,  Armfield  <&  Turner^  for  plaintiff. 
No  counsel,  contra. 

Fairoloth,  C.  J.  :  The  plaintiff  sues  for  possession    of 

land,  making  the  usual  allegations  of  title   in  herself  and 

wrongful  possession  of  the  defendant.     The  answer  denies 

these  allegations  and   avers  nothing  more.     On   the  trial 

the  plaintiff  showed  title,  and  defendant  offered  to  prove 

by  a  witness  seven  years  possession  under  an   unregistered 

and  lost  deed,  and,  by  another,  that  she  had  a  deed  for  the 

premises    which   was  lost   and    had  not  been     registered, 

which  evidence  was  excluded.     The  offer  of  this  evidence 

was  an  admission  that  defendant  could   not  make  out  her 

title  in  a  court  of  law,  and  that  she  had  to  invoke  the   aid 

of  a  court  of  equity,  as  the  deed  was  lost  and  had  not  been 

reestablished  under  statutory  provisions.     In  order  to  make 

such  evidence  competent,  it  was  necessary  for  defendant  to 

set  up  the  facts  in  her  answer   as    a  defence  in  a  court  of 

equity,  which  was  not  done.     This   would  also  have  been 

notice  to  the  plaintiff.     Tripless  v.  Witherspoon^  74  N.  C, 

475  ;  Hinton  v.  Pritchard,  102  N.  C,  94. 

AiBSrmed. 


H.  Z.  8HERRILL  v.  WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

Action  for  Damages — Telegraph  Company  —  Failure  to 
Deliver  Telegra/m  —  Negligence  —  Contributory  Negli- 
gence— Non  Expert  Testimony — Issues — Trial. 

1.  Where  a  telegraph  oompany  is  shown  to  be  negligent  in  the 
delivery  of  a  message  received  by  its  agent  for  transmission, 
the  sender  may  recover  compensatory  damages  for  mental 
angaish  suffered  by  him  in  consequence  of  delay  in  the 
delivery  of  the  message. 
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2.  Where  a  rule  of  a  telegraph  company  required  the  operator  to 

telegraph  back  for  a  better  address,  if  the  address  given  was 
doubtful,  his  failure  to  do  so  when  the  sendee  could  not  be 
found  at  the  given  address  was  negligence  which  was  not 
excused  by  the  fact  that  he  thought  the  operator  at  the 
sending  office  had  given  all  the  information  he  could. 

3.  Where  a  telegram  announcing  the  serious  illness  of  a  person  and 

requesting  an  immediate  answer  was  sent  by  a  chance  mes- 
senger, not  in  the  employ  of  the  telegraph  company,  to  a 
person  having  the  same  surname  but  not  the  same  initials 
as  the  addressee  and  who  lived  near  tbe  telegraph  office, 
and  no  answer  to  the  telegram  was  elicited,  and  no  explana- 
tion was  sought  by  the  agent  why  the  requested  answer  to 
so  urgent  a  message  was  not  returned,  and  no  investigation 
was  thereupon  made  to  ascertain  whether  the  message  had 
been  delivered  to  the  proper  person  ;  Held,  that  the  jury 
were  properly  instructed  that,  upon  such  fact^,  the  defend- 
ant telegraph  company  was  negligent. 

4.  Although  the  sender  of  a  telegram  did  not  exercise  due  care  in 

making  special  arrangements  for  the  delivery  of  »n  answer 
by  failing  to  give  his  precise  address,  but  did  leave  a  suffi- 
cient sum  in  the  hands  of  defendant's  agent  to  pay  for  the 
delivery  of  the  answer  at  a  place  where  the  sender  was 
known  to  reside  and  to  which  there  was  a  daily  mail,  yet, 
that  fact  will  not  excuse  the  negligence  of  the  telegraph 
company  in  delivering  the  message  to  a  person  other  than 
the  addressee,  and  in  failing  to  elicit  the  requested  answer 
to  the  message  so  urgently  requiring  it. 

5.  The  mental  state  or  appearance  of  a  person,  or  his  manner, 

habit,  conduct  or  bodily  condition,  as  far  as  they  can  be 
derived  from  mere  observation  as  distinguished  from  medi- 
cal examination,  may  be  proved  by  the  opinion  of  one  who 
has  had  opportunities  to  form  it.  Hence,  it  was  competent 
to  prove  by  the  sister  of  plaintiff,  who  lived  with  him,  the 
mental  anguish  which  he  experienced  (as  manifested  by  his 
melancholy  manner,  &c.,)  by  reason  of  the  defendant's  fail- 
ure to  deliver  a  telegram  announcing  the  serious  illness  of 
his  child. 

6.  In  the  trial  of  an  action  in  which  the  negligence  of  defendant  is 

charged  and  the  contributory  negligence  of  plaintiff  is  set 
up  as  a  defence,  the  trial  Judge  may,  in  his  discretion,  use 
two  or  three  issues  or  confine  the  jury  to  one. 

117—23 
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7.  Where  an  eiception  arises  oat  of  the  form  of  issues  or  the  adap- 

tation of  instructions  thereto,  the  true  test  is  whether  it 
appears  that  the  jury  were  misled  or  did  not  have  the  ben- 
efit of  instructions  praj'ed  for,  and  which  could  have  aided 
them  in  passing  upon  the  material  facts ;  hence, 

8.  Where,  in  an  action  for  damages  for  failing  to  deliver  a  tele- 

gram, three  issues  were  submitted — first,  whether  defendant 
was  negligent  ;  second,  whether  plaintiff  was  guilty  of  con- 
tributory negligence,  and,  third,  whether  the  contributory 
negligence  was  the  cause  of  the  injury  ;  Held,  that  the  sub- 
mission of  such  issues  was  not  prejudicial  when  accompanied 
with  instructions  that,  if  defendant  was  negligent  in  failiDj; 
to  find  the  addressee  of  the  telegram  and  in  failing  to  notify 
the  sender  of  such  failure,  such  omission  of  duty,  and  not 
the  remote  want  of  care  on  the  part  of  the  sender  in  failing 
to  furnish  a  more  particular  description  of  the  place  where 
the  addressee  resided,  was  the  proximate  cause  of  the  injury. 

Action  for  damages  for  failure  to  deliver  a  telegram- 
tried  before  Norwood,  J.,  and  a  jury,  at  August  Term, 
1895,  of  Irkukll  Superior  Court. 

Upon  the  trial,  defendant  admitted  the  delivery  of  llie 
message  for  tranemission,  the  payment  of  costs  therefor, 
and,  further,  that  the  telegram  had  never  been  delivered 
to  Franklin  Sherrill,  for  whom  it  was  intended.  The  mes- 
sage was  delivered  to  defendant  company  at  Lebanon, 
Ind.,  by  the  witness  Booher,  acting  for  the  sender,  and 
was  in  words  and  figures  as  follows  : 

"Max,  Ind.,  Dec.  Ist,  1890.  Mr.  Franklin  Sherrill, 
Statesville,  N.  C:  Tell  Henry  to  come  home.  Lon  is  bad 
aick.     M.  C.  Sherrill. 

"Tel.  ana.  qnick  ;  it's  paid  for  here. 

"16  pd.  $3.50  gt.  Bpl.  dely." 

It  appeared  that  plaintiff,  who  is  referred  to  in  the  tele- 
gram as  Henry,  waa  on  December  1,  1890,  temporarily 
residing  with  his  father,  in  Shiloh  township,  eight  or  nine 
miles  from  Stateeville ;  that  he  lived  in  Indiana;  that  the 
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Bender  of  the  telegram,  M.  C.  Sherrill,  is  his  sister,  and 
Lou,  referred  to  in  the  message,  is  his  daughter,  since 
deceased. 

C.  J.  Jones,  defendant's  operator  at  States ville,  testified 
that  he  received  the  message  in  question,-  and  that  he 
repeatedly  sent  out  a  message  boy  to  find  the  addressee, 
whom  he  did  not  know;  that,  the  search  proving  unavail- 
ing, he  sent  the  message  to  Davidson,  being  informed  by 
J.  S.  Ramsey  that  a  Frank  Sherrill,  formerly  residing  at 
Troutraan,  had  moved  to  that  place  ;  that  he  shortly  after- 
wards received  a  message  from  one  Schofield,  who  was  the 
operator  at  Davidson,  stating  that  the  message  was  deliv- 
ered, and  that  there  was  no  answer  ;  that,  on  the  evening 
of  December  the  2nd,  he  received  an  inquiry  from  the 
operator  at  Lebanon,  and  answered  that  the  message  had 
been  delivered  ;  that  he  did  not  know  until  after  the  com- 
mencement of  this  suit  that  the  message  had  not  been 
delivered  to  the  person  for  whom  it  was  intended.  The 
witness  also  testified  that  there  was  a  rule  of  the  company 
requiring  him  to  telegraph  for  a  better  address  if  the 
address  is  doubtful,  but  that  in  this  case  he  did  not  do  so. 
Rose,  the  messenger  boy,  to  whom  the  witness  Jones  deliv- 
ered the  message,  testified  that  he  inquired  of  certain  per- 
sons for  the  residence  of  Franklin  Sherrill,  and  was 
informed  that  a  man  of  that  name  lived  in  Troutman.  W. 
F.  Sherrill,  to  whom  the  message  was  delivered  at  David- 
son, testified  that  he  did  not  tell  defendant  company  that 
the  message  was  not  intended  for  him  ;  that  his  place  of 
business  was  400  yards  from  the  telegraph  office ;  and  that 
Schofield,  the  operator,  lived  about  350  yards  from  him. 
The  message  was  delivered  to  him  by  one  not  in  defend- 
ant's employment. 

The  court  submitted  the  following  issues  : 
"(1)  Did  the  defendant  negligently  fail  to  deliver  the  said 
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message  to  Franklin  Sherrill?  (2)  Was  plaintiff  guilty  of 
contributory  negligence,  as  alleged  in  the  answer?  (3) 
Was  such  contributory  negligence  the  proximate  cause  of 
the  injury  complained  of?  (4)  Was  the  message  mentioned 
in  the  complaint  sent  subject  to  the  stipulation  and  agree- 
ment that  the  defendant  company  would  not  be  liable  for 
damage  unless  the  claim  for  damage  was  presented  to 
defendant  in  writing  within  sixty  (60)  days  from  the  send- 
ing of  the  message?  (5)  Did  the  plaintiff,  within  sixty  (60) 
days  after  he  found  out  that  said  message  had  been  sent, 
and  not  delivered  to  him,  present  to  the  defendant  com- 
pany, in  writing,  a  claim  for  damage  for  the  alleged  fail- 
ure to  deliver  said  message?  (6)  What  damage,  if  any,  has 
the  plaintiff  sustained  by  reason  of  defendant's  failure  to 
deliver  said  message?" 

The  following  instructions,  referred  to  in  the  opinion  of 
the  Court,  were  given  at  plaintiff's  request :  "(5)  That  if 
you  find  from  the  evidence  of  Jones  that  he  sent  the  mes- 
sage to  W.  F.  Sherrill  on  the  2d  of  December,  and  that 
he  failed  to  call  for  an  answer  to  the  message,  this  was 
negligence,  and  entitled  the  plaintiff  to  your  verdict  on 
the  1st  issue ;  and,  if  Schofield  wired  him  that  there  was 
*no  answer,'  this  was  sufficient  to  put  him  on  guard,  and  it 
was  incumbent  on  him  to  find  out  from  Schofield  why  there 
was  no  answer.  In  this  state  of  the  case  the  plaintiff  is 
entitled  to  recover.  (6)  That  a  delivery  of  the  message  at 
Davidson  to  W.  F.  Sherrill,  as  testified  to,  is  negligence  in 
the  defendant,  and  entitles  the  plaintiff  to  your  verdict  on 
the  first  issue.  (7)  That  if  you  should  find  from  the  evi- 
dence that  the  sender  did  not  give  the  post-office  address 
of  Franklin  Sherrill,  and  the  exact  spot  where  he  lived,  to 
the  operator  at  Lebanon,  and  that  the  operator  did  not 
require  as  full  and  explicit  directions  as  he  had  the  oppor- 
tunity to  obtain,  and  that  both  were  guilty  of  negligence 
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at  that  time,  nevertheless,  if  the  message  arrived  safely  to 
the  operator  at  Statesville,  North  Carolina,  and  you  should 
find  that  he  is  guilty  of  negligence  in  the  manner  as  above 
explained,  the  question  of  contributory  negligence  is  out 
of  the  case,  and  you  will  find  the  2nd  and  3rd  issues  for 
the  plaintiff,  and  answer  them,  *No.'  " 

The  first  paragraph  of  his  Honor's  charge  was  as  follows  : 
**(!)  That  if  the  jury  should  find  that  the  message  in  ques- 
tion was  received  at  Statesville  at  12:40  o'clock,  Decem- 
ber 1,  1890,  and,  within  10  or  15  minutes  thereafter,  the 
defendant,  through  its  operator  and  messenger,  commenced 
trying  to  find  out  where  said  Franklin  Sherrill  lived;  and  that 
he,  the  said  operator  and  messens^er  boy,  made  inquiry  of 
W.  R.  Mills,  chief  of  police  of  Statesville,  J.  S.  Ramsey,  cot- 
ton buyer,  F.  A.  Sherrill,  merchant,  W.  P.  Coone,  deputy 
register  of  deeds,  George  W.  Clegg,  ex-county  treasurer, 
and  then  county  surveyor,  Lon  Cowan,  a  deputy  sheriff,  W. 
H.  H.  Gregory,  cotton  buyer,  at  the  post-oiBce  in  States- 
ville, at  the  livery  stables  of  M.  Misenheimer  and  George 
Daniel,  respectively ;  and  that  said  inquiries  were  contin- 
ued, as  testified  by  the  witnesses,  from  12:40  p.  m.  of 
December  1,  1890,  up  to  2:30  of  the  next  day  ;  and  that 
said  messenger  and  operator,  a  short  time  before  2:30  p. 
m.  on  December  2,  1890,  were  informed  by  said  parties,  or 
either  of  them,  that  W.  F.  Sherrill  lived  at  Troutman,  six 
or  seven  miles  from  Statesville  ;  and  that  one  or  more  of 
said  parties  soon  thereafter  informed  said  operator  that  W. 
F.  Sherrill  had  moved  to  Davidson,  whereupon  said  mes- 
sage was  immediately  transmitted  to  W.  F.  Sherrill,  the 
witness,  at  Davidson,  and  he  received  it  without  giving  the 
defendant  notice  that  said  message  was  not  intended  for 
him  ;  and  that  if  you  believe  the  evidence  as  testified  to 
by  all  the  witnesses  for  the  defendant,  there  being  no  con- 
flict, and  that  they  did  nothing  more, — then  I  charge  you 
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that  the  defendant  is  guilty  of  negligence,  and  you   should 
find  the  first  issue  'Yes.' " 

The  jury  responded  "yes"  to  the  first  and  second  issues 
and  "no"  to  the  third  and  fourth,  did  not  answer  the  fifth, 
and  to  the  sixth  answered  "$1,100."  From  the  judgment 
on  the  verdict  the  defendant  appealed. 

Mr.  Z.  C.  Caldwell^  for  plain tifi^. 

Messrs.  Armfield  &  Turner  and  Jones  cfe  Tillett^  for 
defendant  (appellant). 

Avery,  J.:  By  a  series  of  decisions  it  has  become  set- 
tled law  in  this  State  that  the  sender  of  a  telegram  may 
recover,  where  the  company  is  shown  to  be  negligent, 
damages  for  such  mental  anguish  as  may  be  caused  either 
by  the  failure  to  deliver  or  delay  in  the  delivery  of  the 
message  sent.  Young  v.  Telegraph  Co.^  107  N.  C,  370  ; 
Thompson  v.  Telegraph  Co.^  Ihid.^  449 ;  Sherrill  v.  Tele- 
graph Co.^  116  N.  C,  655.  It  was  held  on  the  last  appeal 
(116  N.  C,  655)  that  proof  of  the  receipt  of  a  message  by 
the  agent  of  the  company  with  the  understanding  that  it 
would  be  sent  to  i»s  destination  together  with  evidence  of 
the  failure  to  deliver,  constitutes  ti  prima  facie  case  in  the 
trial  of  an  action  brought  by  the  sender  against  the  cor- 
poration to  recover  for  its  negligence.  When  therefore 
these  facts  were  satisfactorily  proved,  nothing  more  appear- 
ing, the  plaintiff*  was  entitled  to  an  affirmative  response  to 
the  first  issue  and  to  compensatory  damages  for  mental 
anguish  suff'ered  in  consequence  of  the  delay,  as  distin- 
guished from  that  which  was  due  to  the  distressing  nature 
of  the  message  and  which  would  have  been  experienced 
had  there  been  no  failure  to  deliver  it.  The  opinion  of 
the  Court  on  the  last  hearing  puts  another  question  behind 
us. 
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Upon  the  defendant's  own  showing,  its  agent  at  States- 
ville  (whose  negligence  we  have  heretofore  held  was  that 
of  the  company)  violated  its  rules  when  he  omitted,  after 
spending  a  day  in  fruitless  inquiry,  to  wire  back  for  a  bet- 
ter address  and  when  he  neglected  to  notify  the  sender 
before  that  time  of  the  failure  to  find  Frank  Sherrill.  The 
agent  at  Statesville  testified  on  the  last  trial  that  he  did 
not  wire  back  because  he  had  all  of  the  information  that 
the  agent  could  give  him,  but  on  cross  examination  stated 
that  it  was  because  he  presumed  that  the  agent  at  Lebanon 
had  given  him  all  the  information  he  could.  We  do  not 
think  he  was  warranted  in  this  assumption.  Having  failed 
to  furnish  any  sufficient  reason  for  not  complying  with  the 
rule,  the  matter  stands  as  it  did  before.  His  admitted  and 
unexplained  omission  of  duty  subjected  the  company  to 
liability  unless  it  was  shown  that  plaintiff's  agent  was 
negligent  and  that  her  negligence  was  the  proximate  cause 
of  his  failure  to  receive  the  message  more  promptly.  The 
court  was  warranted,  therefore,  in  recapitulating  the  testi- 
mony of  defendant's  witnesses,  as  was  done  in  the  first 
paragraph  of  the  charge,  and  telling  the  jury  that  admit- 
ting it  all  to  be  true  the  defendant  was  negligent.  The 
agent  at  Davidson  wms  also  in  fault  when  after  seeing  the 
nature  of  the  message  he  sent  it  by  a  person  not  employed 
as  a  messenger,  to  a  citizen  of  that  town  who  lived  but  a 
few  hundred  yards  from  him,  had  no  receipt  taken  for  it, 
and  made  no  inquiry  to  ascertain  whether  he  was  the  per- 
son addressed,  especially  when  W.  F.  Sherrill  was  known  by 
him  to  have  a  wife  and  seven  children  at  his  home  there. 
The  failure  to  elicit  a  reply  to  so  urgent  a  message,  which 
upon  its  face  seemed  to  demand  prompt  answer,  ought  to 
have  stimulated  a  further  investigation  on  his  part.  It 
was  clearly  an  omission  of  duty  to  seek  no  explanation  of 
what  seemed  unnatural  conduct,  if  the  message  had  been 
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delivered  to  the  proper  person.  Had  Schofield  ascertained, 
as  by  proper  diligence  he  might  have  learned,  that  the 
message  had  been  delivered  to  the  wrong  person  and  so 
notified  the  agent  at  Statesville,  it  was  not  too  late  then  to 
save  the  plaintiff  much  unnecessary  anguish.  We  think 
it  was  not  error,  therefore,  to  give  the  instruction  submitted 
for  plaintiff  and  numbered  five  and  six.  The  proper  con- 
struction to  be  placed  upon  number  7  of  the  same  prayer, 
which  was  likewise  given,  seems  to  us  to  render  it  unobjec- 
tionable upon  any  tenable  ground.  Even  though  it  be  con- 
ceded that  the  plaintiff's  agent  at  Lebanon  did  not  exer- 
cise due  care  in  making  special  arrangements  for  the  deliv- 
ery of  an  answer,  precaution  was  nevertheless  taken  to 
leave  in  the  hands  of  the  agent  there  a  sufficient  sum  to 
pay  for  the  delivery  at  Max  (Indiana),  where  the  sender  of 
the  telegram  was  known  by  him  to*  reside,  of  any  notice 
that  might  be  received  by  him.  It  appeared  also  that  there 
were  daily  mails  from  Lebanon  to  Max  and  a  postoffice  at 
Max.  So  that,  if  Schofield  had  done  his  duty,  or  if  Jones, 
the  operator  at  Statesville  had  upon  receipt  of  the  message 
made  morediligent  inquiry  or  instructed  the  boy  entrusted 
with  the  message  with  the  important  information  that  the 
person  addressed  had  been  represented  as  living:  7  or  8 
miles  from  Statesville,  the  result  must  have  been  different. 
Ramsay  would  not  have  told  the  messenger  that  a  person 
represented  by  the  sender  as  living  within  the  distance  men- 
tioned, resided  then  at  Davidson.  He  wonld  have  assumed 
doubtless  on  such  information  tliat  the  sender  must  know 
of  the  truth  of  a  statomt  nt  which  constituted  a  part  of  the 
description  of  the  person  sent  with  the  telegraph  address 
at  Stati»sville.  Due  diligence  on  the  part  of  either  would 
have  led  to  the  return  of  a  notice  of  non-delivery  to  the 
sender  and  would  have  elicited  a  more  specific  description 
of  locality,  since  it  appears  that  the  plaintiff  was  at  the  home 
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of  the  Bender,  the  location  of  which  she  coald  and  would 
have  designated  unmistakably  when  it  became  appar- 
ently necessary  to  do  so.  If  the  exercise  of  ordi- 
nary care  by  either  would  have  led  to  such  further 
explanation  as  would  have  enabled  Jones  to  deliver  the 
message  to  plaintiff,  he  might  have  been  spared  the  mental 
anguish  for  which  he  seeks  to  recover  compensation.  If, 
notwithstanding  the  want  of  care  on  the  part  of  the  plain- 
tiff's sister  and  Booher  who  acted  as  her  agent  in  sending 
the  telegram,  either  Jones  or  Schofield  had  exercised  due 

diligence,   the    suffering    complained  of  would    not  have 

* 

ensued.'  The  Judge  applied  the  law  correctly  to  the  testi- 
mony when  he  told  the  jury  that  the  negligent  conduct 
of  the  agent  at  Statesville,  if  the  jury  found  that  he  had 
not  done  his  duty,  would  dispense  with  the  necessity  for 
considering  the  question  of  contributory  negligence.  Pick- 
ett V.  Hailroad,  decided  at  this  term  ;  Deans  v.  Railroad^ 
107  N.C,  686.  In  reply  to  a  direct  question,  M.  C.  Sherrill 
who  was  the  sender  of  the  telegram,  the  sister  of  the  plain- 
tiff and  resided  with  him  before  and  after  his  visit  to  North 
Carolina,  was  allowed  to  depose  (the  defendant  objecting) 
that  plaintiff's  mental  anguish  was  very  severe.  The 
exception  is  insisted  on  upon  the  ground  that  the  question 
whether  a  person  was  suffering  mentally,  when  of  sound 
mind,  was  one  upon  which  no  person  but  an  expert  was 
competent  to  express  an  opinion.  When  the  subject  mat- 
ter of  the  inquiry  partakes  of  the  nature  of  science,  art  or 
trade,  persons  possessing  peculiar  knowledge,  skill  or  expe- 
rience derived  from  previous  practice,  study  or  training, 
are  allowed  to  give  an  opinion  if  such  opinion  is  calculated 
to  assist  inexperienced  persons  in  arriving  at  a  proper  solu- 
tion of  the  question.  When,  however,  the  inquiry  is  of 
such  a  nature  that  a  person  of  sound  judgment  might  be 
reasonably  expected  to  arrive  at  a  conclusion  as  correct  and 
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just  without  ^  as  with  the  advantaore  of  such  study  and 
experience,  a  witness  is  not  allowed  to  give  an  opinion  as 
an  expert,  and  his  opinion  is  held  inadmissible  because  it 
gives  no  new  light  to  the  jury  who  are  presumed  to  be 
capable  of  bringing  to  their  aid  a  fair  share  of  intelligence, 
comnfon  sense  and  reason  in  drawing  such  inferences  from 
the  testimony  as  will  lead  them  to  a  just  conclusion  as  to 
the  facts.  State  v.  BoyUy  104  N.  C,  800;  Rogers  on 
Expert  Testimony,  Sections  6  and  7;  Lawson  on  Expert 
Testimony,  Rule  28.  While  the  general  rule  is  that  wit- 
nesses are  competent  to  testify  only  as  to  facts  and  not  to 
give  opinions,  there  are  exceptions  besides  the  casedf  those 
who  qualify  themselves  to  speak  as  experts.  Impressions 
may  be  made  upon  the  mind  of  a  witness  by  observation 
only,  as  to  hand-writing,  the  identity  of  tracks  or  of  persons, 
or  in  reference  to  the  temper  or  general  mental  or  bodily 
state,  which  cannot  be  reproduced  for  verification  before 
the  jury  by  descriptive  words  or  pictures  of  what  was 
actually  seen.  It  is  impossible  to  communicate  the  infor- 
mation thus  derived  from  the  senses,  and  which  influences 
the  minds  of  all  reasonable  beings  in  any  other  way  than 
by  stating  the  opinion  based  upon  it.  An  opinion  founded 
upon  such  actual  observation,  said  Gaston,  J.,  in  Clary 
V.  Clary^  2  Iredell,  78.  "approches  to  knowledge,  and  is 
knowledge,  as  far  as  the  imperfection  of  human  nature  will 
permit  knowledge  of  these  things  to  be  acquired,  and  the 
result  thus  acquired  should  be  communicated  to  the  jury." 
But  the  rule  is  different  as  to  the  qualification  of  a  witness  to 
speak  of  temper  or  mental  state  from  that  applicable  in  the 
case  of  experts.  It  is  the  exclusive  province  of  the  court 
to  pass  upon  the  preliminary  question  whether  the  proposed 
expert  has  the  peculiar  fitness  claimed  for  him  to  testify  as  to 
the  subjects  within  the  domain  of  art,  science  or  skill. 
But  where  a  witness  states  under  oath  that    he  has  had 
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opportunity  by  association  to  judge  of  the  mental  con- 
dition of  a  person,  or,  by  seeing  one  write,  of  his 
handwriting,  or,  ( under  our  statute  )  by  living  in  a 
foreign  country,  to  understand  its  laws,  he  is  compe- 
tent to  give  his  opinion  if  he  claim  that  he  has  formed  one, 
and  the  trial  Judge  is  not  authorized,  under  the  rulings  of 
this  Court,  to  exclude  the  testimony  on  the  ground  that  the 
opportunities  of  the  witness  have  been  insufficient  to  enable 
him  to  reach  a  satisfactory  conclusion.  Clary  v.  Clary, 
supra  ;  State  v.  Behrman,  114  N.  C,  797.  The  testimony 
that  he  has  had  opportunity  to  form,  and  has  formed  the 
opinion,  establishes  ipso  facto  his  competency  to  state  it  to 
the  jury.  If  farther  examination  discloses  the  fact  that 
his  opportunities  to  judge  of  the  question  have  been  limited, 
that  he  is  wanting  in  intelligence,  or  has  based  his  opinion 
of  sanity  upon  insufficient  grounds,  it  is  the  province  of 
the  jury  to  determine  what  weight,  in^the  light  of  all  that 
is  developed,  is  to  be  attached  to  his  opinion.  It  is  a  well 
established  rule  of  evidence  that  only  experts  are  competent 
to  express  opinions  as  to  the  existence  or  nature  of  the 
disease  from  which  a  person  is  suffering  or  to  give  a  diag- 
nosis of  his  bodily  condition.  Lush  v.  McDaniel,  13  Ire- 
dell 485.,  On  the  other  hand,  not  only  is  hearsay  evidence 
of  the  declarations  of  another  as  to  his  bodily  fueling  or 
mental  condition  admissible,  {State  v.  Harris,  63  N.  C, 
1;  State  v.  Hargrave,  97  N.  C,  457)  but  the  mental  state 
or  appearance  of  a  person,  or  his  manner,  habit,  conduct  or 
bodily  condition,  as  far  as  they  can  be  derived  from  mere 
observation  as  distinguished  from  medical  examination, 
may  be  proved  by  the  opinion  of  one  who  has  had  oppor- 
tunities to  form  it.  Lawson,  supra.  Rule  64;  Tohin  v.  Shaw, 
71  Am.  Dec,  555.  It  was  competent  therefore  to  prove 
by  M.  C.  Sherrill,  the  plaintiff's  sister,  that  he  seemed  to 
be  melancholy  or  to  be   suffering  severe  mental   anguish 
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when  she  was  living  in  his  house  and  constantly  associated 
with  him.  Lawson,  supra.  The  appearance  of  the  coun- 
tenance sometimes  at  least  furnishes  far  more  reliable  evi- 
dence of  mental  agony  than  words,  which  are  often  used 
to  give  expression  to  what  is  feigned,  and  the  impression 
produced  can  only  be  communicated  to  others  as  an  opin- 
ion.    Lawson,  supra^  p.  471. 

In  Scott  V.  Railroad^  96  N.  C,  428,  Denmark  v.  Rail- 
road^ 107  N.  C,  185,  and  other  cases  which  have  followed, 
it  has  been  held  that  the  nisi  prius  Judge  may  in  his  dis- 
cretion use  two  or  three  issues  or  confine  the  jury  to  one, 
where  the  plaintiff  alleges,  as  the  ground  of  action,  negli- 
gence and  the  defeudant  sets  up,  as  a  defence,  contributory 
negligence.  It  is  true  that  the  first  issue  was  not  so  framed 
as  to  involve  the  decision  both  of  the  question  whether  the 
defendant  was  in  fault  and  whether  its  negligence  was  the 
cause  of  the  injury  complained  of.  The  issues  as  presented 
involved  three  distinct  inquiries,  first,  whether  the  defend- 
ant was  negligent,  second,  whether  the  plaintiff  was  negli- 
gent, third,  not  whether  the  defendant's  negligence  would 
have  caused  the  injury  notwithstanding  the  negligence  of 
the  plaintiff,  but  whether  the  latter's  negligence  was  the 
proximate  cause.  When  there  is  evidence  as  in  this  case 
to  show  a  want  of  care  on  the  part  of  a  defendant,  super- 
vening after  the  carelessness  of  a  plaintiff,  it  is  usual  and 
preferable,  if  a  third  issue  is  submitted,  to  embody  in  it,  in 
substance,  the  inquiry  whether  by  want  of  ordinary  care 
the  defendant  lost  "the  last  clear  chance"  to  prevent  the 
injury.  But  the  circumstances  as  well  as  this  issue  were 
peculiar,  and  the  test,  where  the  exception  arises  out  of 
the  form  of  or  the  adaptation  of  instructions  to  issues,  is 
always  involved  in  the  inquiry  whether  it  appears  that  the 
jury  were  actually  misled  or  did  not  have  the  benefit  of 
instructions  prayed  for  and  which  would  have  aided   them 


N.  C]  SEPTEMBER  TERM,  1895.  365 

SHBRRILL  tJ.   TKIiEORAPH  COMPANY. 

in  passing  upon  the  material  facts.  In  the  case  at  bar,  as 
we  have  already  seen,  if  the  jury  found  by  their  response 
to  the  first  issue  that  defendant  negligently  failed  to 
deliver  the  message  to  Franklin  Sherrill,  that  negligence 
consisted  in  the  omission  of  either  Jones  or  Schofield,  or 
both,  to  exercise  due  diligence  in  ascertaining  where  the 
plaintiff  was,  and  in  sending  notice  of  failure  to  find  him 
to  Lebanon,  so  as  to  get  specific  information.  If  that 
specific  information  would  have  led  to  the  delivery  of  the 
message  and  prevented  the  mental  suffering,  then  the  neg- 
ligence on  the  part  of  defendant's  agents  at  Max  or  Leb- 
anon was  not  the  proximate  cause.  So  that,  in  the  light 
of  this  evidence,  the  Judge  was  warranted  in  telling  the 
jury  that,  if  defendant's  agents  were  negligent  in  failing 
to  notify  the  sender  of  non-delivery,  and  they  so  found, 
that  omission  of  duty,  and  not  the  more  remote  want  of 
care  in  failing  to  furnish  a  specific  description  of  the  local- 
ity in  which  Frank  Sherrill  resided,  was  the  proximate 
cause  of  whatever  mental  anguish  the  plaintiff  suffered. 
While,  therefore,  we  are  not  disposed  to  commend  such 
issues  for  use  in  future  trials,  the  defendant  has  failed  to 
show  that  by  reason  of  their  defective  form  there  has  been 
a  failure  to  explain,  through  the  medium  of  instructions, 
the  law  applicable  to  them.  For  the  reasons  given  we 
think  there  was  no  error  and  the  judgment  must  be 
aflSrmed. 

AflSrmed. 
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J.  S.  FLEMING  et  al  T.  H.  STROHECKER  et  al. 

Parol  Trust — Estoppel  hy  Record — Issues, 

1.  Where  land  was  sold  under  judicial  proceedings  and  the  pur- 

chaser died  before  title  was  executed  to  him  and  the  owner 
of  the  land  (the  defendant  in  the  proceedings)  in  open  court 
consented  that  the  deed  should  be  made  to  the  heirs  of  the 
deceased  purchaser,  he  is  estopped,  in  an  action  by  the  heirs 
of  such  purchaser  for  possession  of  the  land,  to  claim  that 
the  deceased  purchaser  bought  the  land  under  an  agreement 
to  reconvey  to  him  on  payment  of  the  amount  bid. 

2.  Where,  in  such  case,  the  owner  set  up  an  alleged  parol  trust  by 

one  of  the  heirs  of  the  purchaser  that  he  should  have  the 
land  upon  payment  of  the  amount  bid  by  the  ancestor, 
proper  issues  should  have  been  submitted  to  the  jury  on  the 
proof  offered  as  to  the  alleged  agreement  of  the  one  heir 
raising  a  trust  to  the  extent  of  such  heir^s  share  in  the  land. 

This  was  a  civil  action  tried  before  Norwood^  Judge^ 
and  a  jury,  at  August  Term,  1895,  of  Iredell  Superior 
Court. 

The  plaintiffs  brought  an  action  of  ejectment  to  recover 
possession  of  a  certain  tract  of  land.  The  defendant,  G. 
W.  Kerr,  in  his  answer  set  up  a  parol  trust  in  the  ancestor 
of  plaintiffs,  alleging  that  previous  to  the  sale  of  the  land 
in  question  in  1871  by  C.  L.  Summers,  commissioner, 
Robert  White,  the  ancestor  of  plaintiffs,  agreed  with  him, 
the  said  Geo.  W.  Kerr,  that  he  would  attend  said  sale  and 
purchase  said  land  for  said  Kerr,  and  that  he  would  con- 
vey the  same  to  Kerr  whenever  he  should  repay  the  amount 
bid  for  said  land  at  said  sale :  that  in  accordance  therewith 
said  White  did  bid  off  said  land  in  his  own  name  for  $215, 
and  that  Kerr  has  paid  a  part  of  said  purchase  money, 
to-wit,  $89,  direct  to  said  commissioner,  and  had  paid  the 
balance  of  said   purchase   money   to  said   Robert  White. 
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That  in  1886,  long  after  the  death  of  said  White, 
some  of  the  plaintiffs — his  heirs-at-law — agreed  with  Kerr 
that  if  he  would  consent  to  a  decree  being  made  in  the 
original  case  in  which  the  land  was  sold,  that  the  legal  ' 
title  should  be  conveyed  to  them,  the  said  heirs-at-law, 
that  they  would  thereafter  upon  the  payment  to  them  of 
the  difference  between  $89  and  $215,  make  him  a  deed  in 
fee  simple  to  said  land  ;  that  in  pursuance  thereof  said 
Kerr  allowed  such  judgment  to  be  made  in  said  cause 
authorizing  the  legal  title  to  be  made  to  the  plaintiffs, 
and  that  soon  thereafter  he  tendered  them  the  amount 
due  under  said  compromise  and  they  refused  to  accept 
the  same  or  to  make  him  a  deed. 

The  defendants  tendered  the  following  issues  which 
his  Honor  refused  and  defendant  excepted : 

"  1.  Is  the  plaintiff  the  owner  of  151  acre.tract  described 
in  the  3rd  paragraph  of  the  complaint  ? 

'^  2.  Did  R.  R.  White  purchase  the  lands  in  contro- 
versy at  the  sale  thereof  by  C.  L.  Summers,  commissioner, 
for  $215  for  G.  W.  Kerr  under  parol  agreement  to  hold 
the  same  for  Kerr  and  convey  the  same  to  him  upon  the 
payment  of  said  $215  purchase  money? 

"  3.  Did  said  Kerr  consent  to  the  decree  in  said  case  in 
1886,  with  the  heirs-at-law  of  said  White  under  a  like 
agreement  ? 

"  4.  How  much  of  said  purchase  money  was  paid  by 
Kerr  in  his  lifetime  ? 

"  5.  Did  the  said  Kerr,  through  his  agent,  tendertothe 
heirs-at-law  of  White  the  balance  of  said  purchase  money 
in  1886  ?" 

The  Court  submitted  the  following  issues  : 

"  1.  Are  the  plaintiffs  the  owners  of  and  entitled  to  the 
25  acre  tract  ? 
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"  2.  Are  the  plaintiifs  the  owners  of  and  entitled  to  the 
65  acre  tract  or  any  part  thereof,  and  if  so  what? 

"  3.  What  damages  are  the  plaintiffs  entitled  to 
recover  ?" 

The  defendant  requested  the  following  instructions 
which  were  refused. 

"  1.  That  if  the  jury  believe  that  R.  R.  White,  ancestor 
of  plaintiffs,  contracted  and  agreed  with  G.  W.  Kerr, 
prior  to  the  Commissioner's  sale  in  1870  or  1871,  to  pur- 
chase the  land  m  dispute  at  said  sale  for  said  Kerr  and  to 
take  and  hold  the  legal  title  to  said  land  and  hold  the 
same  for  Kerr  until  Kerr  should  pay  him  back  the  pur- 
chase money,  then  the  defendants  in  this  action  are  the 
equitable  owners  in  fee  of  said  land  and  they  should 
answer  the  first  issue  No. 

"  2.  That  if.the  jury  shall  find  the  facts  stated  in  first 
prayer  to  be  true  then  the  judgment  in  1886  is  not  incon- 
sistent with  the  equitable  title  of  defendants  and  would 
not  have  the  effect  to  defeat  the  same. 

"  3.  If  the  jury  shall  find  that  G.  W.  Kerr  consented 
to  the  judgment  and  deed  in  1886  making  title  to  the 
plaintiffs,  heirs  of  R.  R.  White,  upon  the  understanding 
and  agreement  with  them,  or  any  of  them,  that  the  plain- 
tiffs were  to  take  and  hold  the  legal  title  to  said  land 
under  said  decree  and  deed  until  Kerr  should  pay  to 
them  the  balance  of  the  purchase  money  as  agreed,  then 
they  should  find  that  the  defendants  are  the  equitable 
owners  of  the  land  and  shall  answer  the  issue  'No.' 

"  4.  While  it  is  true  that  it  is  necessary  in  order  to 
establish  a  parol  trust  in  land  that  something  more  than 
the  simple  declarations  of  the  persons  sought  to  be  charged 
therewith  is  required ;  and  while  it  is  true  that  there 
must  be  proof  of  acts  inconsistent  with  the  purpose  on  his 
part  to  purchase  and  hold  the  land  for  himself  absolutely, 
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still,  if  the  jury  find  as  a  fact  from  the  evidence  that  G. 
W.  Kerr  remained  in  possession  of  said  land  until  his 
death,  claiming  it  as  his  own,  cultivating  and  receiving 
the  profits  of  the  same,  returning  the  same  for  taxation 
as  his  own,  and  that  the  plaintifi^s  allowed  and  permitted 
this,  that  these  facts  are  dehors  the  deed.  (And  are 
inconsistent  with  plaintifl^'s  claim  for  title  and  are  suffi- 
cient to  comply  with  the  rule  of  evidence  that  the  proof 
must  he  clear,  strong  and  convincing.)'' 

The  plaintifl^s  prayed  for  the  following  instructions  which 
were  given : 

"3.  And  if  the  defendant  Kerr  should  convince  the 
jury  by  proof  clear  and  convincing,  that  he  had  such  con- 
tract with  the  plaintiff's  to  re-convey  to  him,  and  the  jury 
should  find  and  be  satisfied  that  it  was  also  understood  and 
agreed  that  such  re-conveyance  to  Kerr  was  to  be  made 
upon  condition  that  he  pay  the  purchase  money  for  the 
land  before  he  can  invoke  the  aid  of  a  Court  of  Equity,  he 
must  do  equity  and  comply  with  his  alleged  agreement  hy 
paying  for  the  land. 

"4.   But  to  establish  the  trust  which  the  defendants  set 

up  and  rely  on,  it  is  necessary  for  the  agreement  between 

Kerr   and  the  plaintiffs — the    White  heirs — allowing  the 

defendant  Kerr  to   redeem,  as  the  defendants  contend,  it 

is  necessary  for  such  agreement  to  have  been    distinctly 

made  and  entered  into  between  the  plaintiffs,  all  of  them, 

and  the  defendant  Kerr  before  the   deed  was  executed  to 

the  plaintiffs  :  for  any  agreement  since  then  not  in  w^riting 

is  insufficient,  even  if  such  had  been  made,  and  if  made  with 

one  and  not  with  the  others,  it  is  not  binding  on  any  except 

Kerr,  the  contracting   party,   and  in  considering  whether 

there  was  such  parol  agreement  the  jury   should  consider 

the  lapse  of  time  and  the  reasonableness  of  long  delay  on 

the  part  of  Kerr  in  carrying  out  his  alleged  agreement." 
117—24 
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His  Honor  charged  the  jury,  among  other  things,  that 
according  to  the  old  practice  as  it  existed  before  the  adop- 
tion of  the  new  Constitution  in  1868,  only  legal  defences 
could  be  made  to  legal  actions — that  if  one  should 
have  an  equitable  defence  he  was  not  allowed  to  set  it  up 
and  thus  defeat  the  legal  title,  but  the  defendant  was 
forced  to  submit  to  the  plaintiff's  recovery  at  law  and 
then  go  into  a  Court  of  Equity  and  enjoin  the  enforce- 
ment of  the  judgment  at  law.  But  that  now  law  and 
equity  are  admfnistered  by  the  same  Court. 

"2.  There  is  a  difference  between  an  equitable  estate 
and  equitable  right.  If  the  defendant,  G.  W.  Kerr,  has 
not  paid  the  full  amount  of  the  purchase  money  he  con- 
tracted and  agreed  to  pay,  he  has  an  equitable  right  merely 
but  not  an  equitable  estate.  An  equitable  estate  would 
be  a  good  defence  to  this  action  but  an  equitable  right  is 
not.  If  neither  G.  W.  Kerr  nor  his  heirs  or  assigns  have 
paid  or  tendered  the  money  for  the  land,  the  defendants 
will  have  to  go  out  of  possession  and  assert  their  rights,  if 
they  have  any,  after  payment  of  the  purchase  money 
according  to  agreement. 

"3.  If  the  jury  find  the  parol  contract  claimed  by 
plaintiffs  to  have  been  made  with  R.  R.  White,  and  if 
they  shall  further  find  that  G.  W.  Kerr,  deceased,  paid  or 
tendered  all  the  moiiey  either  to  R.  R.  White  or  the  Clerk 
Summers,  then  the  plaintiffs  are  not  entitled  to  recover, 
and  you  should  answer  the  first  issue  'No.' 

"4.  If  the  jury  find  there  was  no  such  contract  with 
R.  li.  White,  or  there  being  such  a  contract,  that  all  the 
purchase  money  was  not  paid,  neither  by  G.  W.  Kerr  nor 
his  heirs  nor  assigns,  then  the  plaintiffs  are  entitled  to 
your  verdict  unless  you  find  contract  such  as  could  give 
rise  to  the  trust  claimed  with  R.  R.  White  and  pay- 
ment or  tender  by  Kerr,  &c.,  of  the  purchase  money." 
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There  were  other  instructions  by  his  Honor  as  to  the 
burden  of  proof,  the  quantum  of  evidence  and  upon  other 
points,  which  instructions  were  not  excepted  to  by  defend- 
ants and  hence  is  not  set  out  here. 

There  was  a  verdict  for  the  plaintiffs  as  set  out  in  the 
record.  Judgment  by  his  Honor.  Motion  for  a  new 
trial,  assigning  as  errors  refusal  to  admit  defendants' 
issues  ;  the  submission  of  plaintiffs'  issues  ;  instructions  of 
his  Honor  in  paragraphs  2,  3,  4  and  5  of  his  charge  as 
set  forth  ;  refusal  to  instruct  the  jury  as  prayed  for  by 
defendants  in  their  prayers  for  instruction,  numbered  1, 
2,  3,  4.  Also  for  instructing  the  jury  as  prayed  for  by 
the  plaintiffs  in  their  prayers  for  instructions  numbers  3 
and  4. 

The  motion  was  overruled  and  defendants  excepted  and 
appealed. 

Meh8T%.  Rohbins  cfe  Long^  for  plaintiffs. 
Messrs.  Clarkson  cfe  Dula  and  Arrnfield  cfe  Turner^  for 
defendants  (appellants). 

Montgomery,  J.:  G.  W.  Kerr,  now  deceased,  formerly  a 
defendant  in  this  action,  agreed  in  writing  with  one 
Thomas  to  purchase  the  tract  of  land  which  is  the  subject 
of  this  action.  Kerr,  failing  to  comply  with  his  agreement, 
the  executor  of  Thomas  and  his  heirs-at-law  commenced 
proceedings  against  him  in  the  Superior  Court  of  Iredell 
county  at  its  Fall  term,  1870,  to  have  the  land  sold  for  the 
payment  of  the  purchase  money  due  under  the  agreement. 
Judgment  was  bad  against  the  defendant,  G.  W.  Kerr,  for 
the  amount  due,  to  be  paid  on  a  day  certain,  and  upon 
failure  of  payment  the  land  to  be  sold  by  the  clerk  of  the 
court,  as  commissioner,  at  public  auction  after  legal  adver- 
tisement.    The  sale  was  advertised  under  the  decree  to  be 
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maJe  on  the  2l8t  of  January,  1871,  when  R.  R.  White, 
the  father  of  the  plaintiifs,  became  the  last  and  higliest 
bidder  at  the  price  of  ^215.  R.  R.  White  died  before  the 
proceedings  were  concluded.  At  February  term,  1886,  of 
Iredell  Superior  Court,  the  clerk  who  was  appointed  to 
make  sale  of  the  land  made  report  to  the  court  that  he  had 
collected  the  purchase  money  and  was  ready  to  make  title, 
but  that  the  purchaser  was  dead,  leav^ing  the  plaintiffs  his 
heirs-at-law.  AVhereupon,  an  order  of  court  was  made  that 
the  commissioners  make  title  to  the  land  to  the  heirs-at- 
law  of  R.  R.  White,  the  deceased  purchaser,  the  plaintiffs 
in  this  action.  The  defendant  G.  W.  Kerr,  personally 
appeared  in  open  court  and  assented  to  the  decree  and 
order.  The  deed  was  duly  and  properly  executed  under 
the  order.  The  present  action  was  commenced  against 
Kerr  and  the  other  defendants,  who  claim  under  him,  by 
recent  conveyances.  The  defendant  Kerr  had  died  since 
the  commencement  of  this  suit  and  after  he  had  conveyed 
to  the  other  defendant  T.  H.  Strohecker  the  tract  of  land 
in  di:ipute,  and  his  heirs-at-law  have  been  made  parties 
defendant  in  this  action.  The  defendant  Kerr  denied  the 
right  of  the  plaintiffs  to  recover,  and  set  up  title  in  the 
other  defendant,  his  grantee,  by  virtue  of  his  deed  to  him, 
and  alleging  his  right  to  convey  to  be  founded  on  a  parol 
trust  concerning  the  land,  to  the  effect  that  the  father  of 
the  plaintiffs,  at  the  request  of  Kerr,  bought  the  land  under 
the  judicial  sale  of  1870  and  agreed  to  hold  it  in  trust  for 
him  (Kerr)  and  to  convey  it  to  him  when  he  should  pay 
him  (R.  R.  White)  the  purchase  money.  The  defendant 
Kerr  in  his  answer  set  up  also  a  second  parol  trust  which 
he  alleges  was  entered  into  between  him  and  all  of  the 
plaintiffs  at  the  time  of  the  rendition  of  the  judgment  and 
decree  of  1886,  to  the  effect  that  the  plaintiffs  agreed  with 
him  that  if  he  would  consent  to  the  judgment  they  would 
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hold  the  land  in  trust  for  him,  and  on  the  payment  by  him 
to  them  of  the  purchase  money  which  their  father  paid  for 
the  land,  $215  less  $89,  which  he  alleged  he  had  paid  to 
the  plaintiff's  ancestor  under  his  parol  trust  with  him, 
they  would  convey  the  land  to  him,  Kerr.  The  other 
defendants  adopted  this  defence  of  defendant  Kerr.  His 
Honor  allowed  testimony  to  be  offered  going  to  show  both 
of  these  alleged  trusts. 

Proof  of  the  first  ought  not  to  have  been  allowed  to  set  it 
up;  although  competent  testimony  (not  Kerr's)  might  have 
been  admitted  concerning  it  to  corroborate  testimony  going 
to  show  the  second  trust.  The  defendants  are  clearly 
estopped  by  the  judgment  and  decree  of  1886  for  the  plain- 
tiffs in  that  action,  and  the  defendant  Kerr,  knew  that  the 
parol  trust  with  the  ancestor,  which  he  seeks  to  set  up 
here,  was  directly  in  question  in  that  proceeding,  and  he 
ought  to  have  set  it  up  then  and  there.  Ashe  did  not,  he* 
is  concluded  by  the  record  made  against  him.  Jones  v. 
Coffey^  97  N.  C,  347-  The  m.ain  and  principal  and  only 
question  before  the  court,  when  the  decree  of  1886  was 
made,  was,  to  whom  should  the  title  of  this  land  be  made, 
the  })urchaser  being -dead?  The  defendant  came  into  open 
court  and  unequivocally  gave  his  express  consent  that  a 
decree  might  be  made  ordering  the  commissioner  to  make 
the  deed  to  the  plaintiffs,  in  this  action,  absolutely.  This 
is  an  agreement  entered  into  openly  in  the  presence  of 
the  court  by  the  defendant  and  the  plaintiffs  in  that  action 
and  the  plaintiffs  in  this  being  the  privies  of  the  plaintiffs 
in  that,  whatever  is  entered  of  record,  the  court  acting  and 
pronouncing  judgment  thereon,  neither  the  defendant  nor 
his  privies  can  afterwards  deny.  The  record  and  the  facts 
given  in  the  record  must  be  true  as  to  all  concerned.  Wil- 
Hams  v.  Clause^  91  N.  C,  322;  Johnson  v.  Pate^  90  N.  C, 
334.     Whatever  error  therefore  the  defendants  may  allege 
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_;  ■»!  his  Honor  in  reference  to  the  first  alleged 
,    -  harmless,  for  it  ought  not   to   have  been 
•  rhe  jury  as  an  issue. 

■  •xamined  the  record  carefully  as  to  the  testi- 
iuced  for  the  purpose  of  proving  the  parol  trust 
•  •  have  been  made  with  all  the  plaintiffs  at    the 
lie  decree,  made  in  1886.  Kerr's  testimony  (by  dep- 
.     :s  as  follows:  "I  concluded  to  pay  their  claim  and  let 
.  i^t  i'o  at  that  time.     I  did  not  know  whether  I  could 
.  ^  that  in  or  not.     I  wanted  a  deed  to  the  land  and  Mrs. 
riaiiig  was  the  administratrix  of  the  estate  and  said  she 
.u;  no  deed  and   could  not  give  one   without  she  had   a 
.ocd.     I  told  her  I  would  help  her  get  a  deed  and  to  give 
•uo  one.     She  said  she  and  Mr.  Fleming  would  arrange  to 
_;ive   me  a  deed.     They  claimed   the  balance  of  the  pur- 
oiuis^e  money  and   I  thought  the  deed  was  to  bo  made    to 
hor  as  administratrix  and  not  to  the  heirs.     I  went  there 
with  the  money  and  offered  it  to  her  and  Mr.  Fleming  and 
they  would  not  take  it.     In   a  short  time   after  that   they 
got  that  deed   and    they  promised   to  give  me  a  deed    and 
never  did  it.     Agreeable  to  what  was  said  I  tendered  the 
money  after  they  got  the  deed,  according    to    contract.     I 
did  not  see  all  of  the  White  heirs,  but  that  was  the  agree- 
ment I  had   with  Mr.  and  Mrs.    Fleming.     In   fact    I  did 
not  know  them  all — the  White  heirs." 

There  is  not  a  particle  of  testimony  given  by  any  other 
witness  tending  to  show  that  any  of  the  plaintiffs,  except 
Fleming  and  his  wife,  had  any  part  in  or  knew  any  thing 
of  the  alleged  trust,  and  his  Honor  would  have  been 
authorized  to  instruct  the  jury  that  if  they  believed  the 
testimony  they  should  find  for  their  verdict  that  the  plain- 
tiff Pinckney  A.  White  was  entitled  to  recover  one-third 
of  the  land,  and  Nannie  E.  Eagle,  Annie  D.  Bailey  and 
W.  A.  White    to   recover  one-third   between    them.     The 
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judgment  of  the  court  below  is  therefore  modified  to  this 
extent,  and  affirmed  as  to  the  rights  of  the  said  Pinckney 
A.White,  Nannie  E.  Eagle,  Annie  D.  Bailey  and  W.  A. 
White. 

As  to  the  alleged  trust  with  the  plaintiffs  at  the  time  of 
the  judgment  and  decree,  made  in  1886,  so  far  as  the^same 
may  affect  the  interest  of  Fleming  and  his  wife  in  the  land, 
the  matter  should  have  been  submitted  to  the  jury  on  the 
proof  offered,  with  a  proper  application  of  the  legal  prin- 
ciples involved,  which  his  Honor  did  not  do  in  the  instruc- 
tions which  he  gave.  He  committed  no  error,  however,  in 
refusing  the  instructions  which  the  defendants  requested, 
as  they  w'ere  framed.  The  ipsues  submitted  were  not  the 
best,  but,  owing  to  the  latitude  his  Honor  allowed  in  the 
examination  of  witnesses,  the  whole  case  was  developed  and 
no  harm  came  to  the  parties  through  the  issues  submitted. 
The  legal  title  to  the  land  having  been  admitted  to  be  in 
the  plaintiffs,  it  would  have  been  better  to  have  submitted 
proper  issues  on  the  alleged  trust  set  up  by  the  defendants 
at  the  time  of  the  judgment  in  1886.  The  judgment  as 
herein  modified  is  affirmed,  but  for  the  error  as  to  the  fail- 
ure of  his  Honor  to  properly  instruct  the  jury,  concerning 
the  alleged  trust  set  up  by  the  defendants,  so  far  as  it 
affected  the  interest  of  Fleming  and  his  wife  in  the  land, 
there  must  be  a  new  trial  as  between  Fleming  and  his  wife 
and  the  defendants. 

New  Trial. 


:n  the  supreme  court.  [ut 


Flippin  v.  Flippin. 


.v..  aKET  flippin  v.  J.  8.  FLIPPIN,    Executor  of  Samuel 

M.  Flippin. 

V  ht^ie  a  testator  provided  in  his  will  that  his  wife  should  have 
a  year  8  allowance  for  her  support  for  one  year  not  exceed- 
iujc  the  amount  allowed  by  law,  and  the  widow  and  Execu- 
tor by  mutual  consent  selected  three  men  to  lay  off  to  the 
widow  her  year's  support  under  the  will  which  was  done,  and 
both  parties  assented  to  the  report  in  writing  endorsed 
thereon;  Held,  that,  in  the  absence  of  fraud  and  undue  influ- 
once,  the  widow  is  estopped  by  the  award  and  cannot  main- 
tain a  proceeding  under  the  statute  for  a  year's  allowance. 

Proceedings  under  the  Statute,  Section  2128  of  The  Code^ 
t'ov  the  allotment  of  a  year's  allowance,  heard  before 
Bryufiy  J.J  at  Chambers^  during  April  Term,  1895,  of  Stokes 
Superior  Court,  on  appeal  from  Superior  Court  Clerk.  The 
facts?  appear  in  the  opinion  of  Associate  Justice  Montgom- 

Mi\  A.  M.  Stacks  for  plaintiif. 

Metism.  Walter  W.  King  and  Watson  dd  Buxton^  for 
defendant  (appellant). 

Kaircloth,  C.  J.  :  The  defendant's  testator  among  other 
things  said  in  his  will  :  ''I  will  that  she  (plaintifiT)  have 
such  a  year's  allowance  out  of  the  crop,  stock  and  provis- 
ions oii  hand  as  may  be  necessary  for  her  support  for  one 
year,  not  exceeding  the  amount  allowed  by  the  laws  of 
o^orth  Carolina,"  and  appo  nted  the  defendant  his  execu- 
tor. 

The  plaintiff  and  defendant  by  mutual  consent  selected 
three  men  to  lay  off  to  the  plaintiff  her  year's  support 
under  the  will,  who  made  the  assignment  and  signed  and 
filed  their  report,  which  was  read  to  both  parties  who 
endorsed  thereon,  "We  the  undersigned  having  heard   the 
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foregoing  report  read  do  agree  to  same.  Martha  M.  Flip- 
piij,  J.  S.  Flippin,  Executor."  It  is  found  as  a  fact  that 
there  is  no  evidence  of  fraud  in  the  matter.  The  plaintiflF 
after  receiving  the  property  so  assigned  instituted  this  pro- 
ceeding for  a  year's  allowance  under  The  Code,  Sec.  2129,. 
&c.  The  Clerk  held  that  the  piaintiff  was  estopped,  and 
his  Honor  on  appeal  overruled  the  Clerk's  decision  and 
ordered  that  the  year's  allowance  prayed  for  be  allotted. 
In  this  there  is  error. 

It  was  not  necessary  that  the  widow  should  dissent,  as 
she  was  entitled  to  her  year's  allowance  under  the  will  as 
well  as  by  statute.  The  plaintiff's  contention  was  answered 
by  the  fact  that  all  of  the  authorities   cited  in    her  behalf 

were  cases  of  fraud  or  undue  influence  by  the  executor  or 
other  parties.     After  the  foregoing  proceedings  were  had 

the  plaintiff  was  bound  thereby  and  the  award  was  a  plain 

case  of  mutual    estoppel  by   writing.     Armfield  v.  Moore^ 

Busbee,  157  ;  Morse  on  Arbitration,  3(),  295  6-7. 

Reversed. 


BOARD  OF  COMMISSIONERS  OF  STOKES  COUNTY  v.  J.  C 

WALL  et  aL 

Action  on  Sheriff ''s  Bond — Defaulting  Sheriff — Failure 
to  Pay  Over  Taxes — Allowances  for  Insolvents. 

1.  "Where  an  action  is  brought  against  a  sheriff  for  failure  to  col- 

lect and  pay  over  taxes,  he  is  properly  chargeable  with  the 
amount  of  th^  tax  list,  and  the  burden  of  proving  a  discharge 
of  any  part  thereof  is  upon  him. 

2.  Where    a  sheriff  failed  to  settle  for  taxes  within    the    time 

appointed  by  law  and  not  having  had  allowance  made  him 
by  the  commissioners  for  insolvents  at  the  time  and  in  the 
manner  prescribed  by  law,  he  cannot  have  such  allowances 
made  by  the  court  in  an  action  brought  against  him  on  his 
official  bond  for  the  balance  due  by  him  on  the  tax  list. 
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3.  In  such  case,  the  fact  that  the  tax  books  were  attached  in  a  suit 
against  the  sheriff  by  his  creditors  subsequently  to  the  time 
when  he  should  have  settled  with  the  commissionerSf  was  no 
defence  to  the  action  instituted  for  the  collection  of  the  bal- 
ance of  the  taxes  due,  nor  can  the  sheriff  be  excused  upon 
•  the  ground  that  he  misunderstood  the  order  of  reference 
made  in  the  action. 

Action  brought  by  the  eoramissioners  of  Stokes  county 
upon  the  bond  of  the  defendant  as  Sheriff  of  Stokes  county. 
It  was  referred  to  J.  W.  Neal  who  reported  that  the  bal- 
ance due  by  the  Sheriff  for  the  taxes  of  1891  and  1892  was 
on  Sept.  5th,  1894,  $1,199.50,  of  which  no  part  has  been 
paid  since  said  date.  He  also  reported  that  no  insolvents 
had  been  allowed  by  the  board  of  County  Commissioners 
in  any  of  the  various  settlements  for  the  year  1892  with 
defendant,  and  that  the  plaintiff,  at  the  time  of  taking 
this  account,  requested  a  correct  and  verified  list  of  insol- 
vents, for  the  year  1892,  of  the  defendant,  whereupon  the 
defendant  stated  that  he  could  not  furnish  the  list  demanded, 
the  tax  books  for  the  year  1892  not  being  in  his  pos- 
session. 

The  referee  found  as  a  conclusion  of  law  that  the  defend- 
ant, James  C.  Wall,  and  his  sureties,  are  liable  for  the  sum 
above  found  due,  to-wit:  $1,199.50,  and  ihe  plaintiff  is 
entitled  to  recover  of  defendant  the  said  amount. 

The  defendants  excepted  to  the  report  of  the  referee  as 
follows  : 

"I.  The  defendant  thought,  and  so  understood,  that 
this  case  was  referred  to  the  Board  of  County  Commission- 
ers to  settle  an  account  with  defendant,  and  allow  him  his 
insolvents  and  other  just  credits  and  report  what  balance 
due,  if  any. 

''II.  That,  if  defendant  were  allowed  credits  for  the  insol- 
vents and  other  just  credits,  the  amount  claimed  by  plain- 
tiff would  be  reduced  by  several  hundred  dollars. 
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"III.  That  defeDdant  is  entitled  to  have  his  insolvents 
and  other  just  (jredits  allowed  before  any  judgment  against 
him  and  his  sureties. 

"Wherefore  defendants  ask  that  this  case  be  recommit- 
ted to  the  Board  of  Commissioners  of  Stokes  county,  to 
settle  with  defendant  Wall,  and  allow  him  his  just  credits 
and  insolvents,  and  report  what  balance  due,  if  any." 

The  affidavit  of  the  defendant  Wall  was  as  follows  : 

"I.  That  he  was  Sheriff  of  Stokes  county  during  the 
years  of  1891  and  1892,  with  other  defendants  as  his  sure- 
ties on  his  several  official  bonds. 

"II.  That,  on  the  11th  day  of  April,  1894,  the  Board  of 
Commissioners  of  Stokes  county  and  the  Board  of  Educa- 
tion of  Stokes  county,  through  their  counsel,  Stack  & 
Bickett,  sued  the  defendant  Wall,  and  his  sui'eties  on  his 
official  bonds  for  taxes  (General  and  School),  which  he  had 
failed  to  collect  and  account  for.  That,  at  Fall  Term  of 
this  court,  the  capes  were  referred  for  settlement  and  report 
what  due,  if  anything.  Thatinsteadof  their  being  referred 
to  the  Board  of  Commissioners  of  Stokes  county,  where 
his  just  credits  and  insolvents  could  be  allowed,  he  is 
informed  that  the  order  was  drawn  by  Mr.  Bickett,  coun- 
sel for  plaintiff,  referring  the  cases  to  J.  W.  Neal,  the 
Chairman  of  the  Board,  which  he  thinks  was  a  mistake  on 
part  of  Mr.  Bickett. 

"That,  on  the  —  day  of  August,  1894,  and  after  the 
commencement  of  these  said  actions,  Davie  &  Whittle,  a 
Fertilizer  Company,  of  Petersburg,  Va.,  through  their 
counsel,  Stack  &  Bickett,  commenced  an  action  in  this 
Court  against  W.  N.  Blackburn  and  defendant  J.  C.  Wall, 
alleging  a  partnership  in  Blackburn  &  Wall,  seeking  to 
recover  about  seven  hundred  dollars,  or  more,  and  at  the 
time  had  attachments  issued  against  defendant,  J.  C.  Wall, 
and  had,  by  virtue  of  said  attachment,  his  tax   books,  for 


380  IN  THE  SUPREME  COURT.  [117 


Commissioners  v.  Wall. 


the  years  1891  and  1892,  seized  and  placed  in  the  hands  of 
J.  H.  Fulton,  the  present  sheriff  of  Stokes  county,  where 
they  have  been  ever  since,  and  for  that  reason  he  has  been 
unable  to  make  out  his  insolvent  list  of  tax-payers,  to  which 
he  would  be  entitled  to  credit  in  his  settlement.  That 
there  is  now  pending  a  motion  to  vacate  said  order  of 
attachment,  and  the  defendant  is  advised  and  believes  the 
said  attachment  will  be  vacated  when  heard.  That,  if 
judgment  is  allowed  to  be  taken  against  this  defendant  at 
the  present  term  of  the  court,  then  the  plaintiffs  in  this 
action  would  sue  out  executions,  and  sell  the  property  of 
his  sureties  to  pay  the  amount  to  county  in  said  judgment, 
and  then  apply  the  amount  due  from  tax-payers  on  the  tstx 
books  to  the  payment  of  such  judgment  as  might  be  recov- 
ered for  Davie  &  Whittle. 

"That  defendant  is  advised,  and  so  believes,  that  the 
amount  due  on  said  tax  books,  which  amounts  to  one  thou- 
sand or  more  dollars,  is  the  property  of  the  county,  and  the 
taxes  due  thereon  should  be  collected  and  paid  on  any 
amount  due  from  defendant,  J.  C.  Wall,  to  the  county  in 
exoneration  of  his  sureties.  The  defendant,  J.  C.  Wall, 
has  heretofore  turned  over  his  property  to  a  trustee,  which 
has  been  sold  and  applied  on  said  county  indebtedness,  and 
that  if  the  plaintifls,  through  their  counsel,  are  permitted 
to  take  judgments,  the  defendants  and  sureties  will  suffer 
irreparable  injury  ;  whereas,  if  the  taxes  are  collected  and 
paid  to  the  county  on  the  indebtedness  of  defendant,  J.  C. 
Wall,  it  will  greatly  relieve  the  sureties,  which  he  is  advised 
in  equity  they  are  entitled  to  " 

Upon  hearing  the  exceptions  at  Spring  Term,  1895,  of 
Stokks  Superior  Court,  his  Honor,  Judge  Bryan^  overruled 
the  exceptions  and  the  defendant  appealed. 
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Mr.  A.  M,  Stacks  for  plaintiff. 

Messrs.  Walter  W.  King^  Watson  cfe  Buxton  and    Glenn 
i&  Manly ^  for  defendants  (appellants). 

Clark,  J.:  The  defendant  being  in  default  by  reason  of 
not  collecting  and  paying  over  the  taxes  in  full  was  pro- 
perly chargeable  with  the  amount  of  the  tax  list  and  the 
burden  of  a  discharge  of  any  part  thereof  was  upon  him. 
Vest  V.  Co&per,  75  N.  C,  519. 

The  statute  applicable  (Acts  1891,  Ch.  326,  Sec.  38  (2) 
prescribes  that  no  tax  due  from  insolvents  shall  be  credited 
to  the  sheriff  unless  allowed  by  the  County  Commissioners 
upon  proof  as  therein  required  and  before  the  day  of  settle- 
ment. Section  105  of  the  same  Act  fixes  the  time  for  the 
sheriff  to  settle  the  State  taxes  "on  or  before  the  2nd  Mon- 
day in  January,"  and  for  settlement  of  county  taxes  Sec- 
tion 109  prescribes  "on  or  before  the  1st  Monday  in  Feb- 
ruary." Public  policy  requires  promptness  in  these  settle- 
ments, otherwise  both  the  county  and  State  governments 
might  become  seriously  embarassed  for  lack  of  necessary 
funds.  The  only  extension  of  the  time  of  settlement 
beyond  the  dates  above  specified  is  as  to  county  taxes,  and 
as  to  them  Section  111  of  the  said  Act  provides  that  the 
County  Commissioners  may  extend  the  time  for  settlement 
by  the  sheriff  of  the  county  taxes  but  not  longer  than  till 
"the  first  of  May  in  the  year  following  that  in  which  the 
taxes  were  levied."  The  defendant,  not  having  settled  his 
taxes  within  the  time  appointed  by  law  and  not  having 
had  the  allowance  rhade  him  by  the  County  Commissioners 
for  insolvents  at  the  time  and  manner  prescribed  by  law, 
cannot  have  them  allowed  to  him  now  by  the  courts  in  an 
action  for  the  balance  due  by  him  on  the  tax  list.  The 
attachment  of  the  tax  books  was  subsequent  to  the  time  he 
should  have  settled  the  taxes  and  have  had  his  insolvent 
list  allowed,  and  can  be  no  defence. 
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As  to  the  second  exception,  it  is  no  defence  that  the 
defendant  misconstraed  the  purport  of  the  order  of  refer- 
ence. 

No  Error. 


BOARD  OF  EDUCATION  OF  STOKES  COUNTY  v.  J.  C. 

WALL  et  al. 

Action  on  Sheriff  ^8  Bond — Failure  to  Pay  Over  Taxes — 
Right  of  County  Board  of  Education  to  Bring  Action. 

In  an  action  brought  by  the  county  Board  of  Education  against 
a  sheriff,  on  his  official  bond,  for  failure  to  pay  over  the 
taxes  levied  for  school  purposes,  the  complaint  need  not 
allege  that  the  county  commissioners  have  refused  to  bring 
an  action  for  the  purpose,  since,  by  Section  38,  Chapter  199, 
Acts  of  1889,  The  Code,  Section  2568,  was  amended  so  as  to 
make  the  county  Board  of  Education  tl^e  proper  relator  in 
such  an  action. 

Civil  action  by  the  Board  of  Education  of  Stokes 
county  against  a  sheriff  of  said  county  and  the  sureties  on 
his  oflScial  bond,  heard  before  Bryan,  eA,  at  Spring  Term, 
1895,  of  Stokes  Superior  Court.  The  case  was  referred  to 
J.  W.  Neal  who  reported  that  there  was  a  balance  due 
from  the  taxes  of  1891  and  1892  of  $143.82,  that  no 
insolvents  had  been  allowed  for  the  year  1892,  for  the 
reason  that  the  plaintiff's  request  for  a  list  of  insolvents 
for  that  year  had  not  been  complied  with  by  the  defendant. 
The  same  exceptions,  aflBdavit  and  prayer  were  made  in 
this  case  as  in  that  of  Commissioners  v.  Wall,  ante.  At 
the  hearing  his  Honor  overruled  the  exception  and  gave 
judgment  against  the  defendant  who  appealed. 
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m 

Messrs.  Walter  W.  King^  Watson  cfe  Buxton  and  Glenn 
<Ss  Manly y  for  defendants  (appellants). 

Clark,  J.:  All  the  points  raised  in  this  case  have  been 
passed  upon  in  Commissioners  v.  Wall  at  this  terra,  except 
the  objection  that  the  plaintiffs  cannot  maintain  the  action 
vrithout  an  allegation  that  the  county  commissioners  have 
refused  t^  bring  an  action  to  recover  the  amount  due  the 
plaintiffs.  Section  28,  of  Chapter  199,  Acts  1889,  amends 
the  provisions  of  Section  2563  of  The  Code  by  substituting 
the  County  Board  of  Education  for  the  County  Commis- 
sioners as  the  proper  relators  in  an  action  like  the  present. 

No  Error. 


DAVIE  &  WHITTLE  v.  W.  N.  BLACKBURN  at  al. 

Tax  Lists — Attachment  hy  Creditors  of  Sheriff. 

1.  While  a  tax  imposed  is  a  debt  and  the  tax  list  is  aa  execution^ 

when  delivered  to  the  sheriflf,  against  every  person  named 
thereon,  for  the  amount  of  his  tax,  yet  the  debt  does  not 
arise  out  of  contract  and  is  not  liable  to  the  incidents  of 
contracts  between  individuals,  nor  does  the  tax  list  have  the 
force  and  effect  of  a  judgment  and  execution,  except  between 
the  sheriff  and  the  tax-payer. 

2.  Though  a  sheriff,  who  has  settled  for  the  taxes  due  on  a  tax  list 

which  have  not  been  paid  to  him,  may  collect  the  same 
within  the  time  allowed  by  law,  yet  the  debts  thus  due  him 
cannot  be  attached  by  a  creditor  to  whom  he  is  indebted, 
under  the  provisions  of  Section  357  of  The  Code  authorizing 
attachments  to  be  levied  upon  '^all  the  property  of  the 
defendant,^^  there  being  no  statutory  provision  enabling  the 
creditor  to  make  any  use  of  the  tax  book,  and  it  being 
against  public  policy  to  permit  proceedings  out  of  which 
confusing  and  dangerous  litigation  might  grow. 
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Motion  to  dissolve  a  warrant  of  attachment,  heard  before 
Bryan^  «/.,  at  Chambers^  in  Winston,  N.  C,  pursuant  to 
an  order  to  show  cause,  &c.,  made  at  Spring  Term,  1895, 
of  Stokes  Superior  Court. 

The  motion  wms  allowed  and  plaintiff  appealed. 

The  facts  appear  in  the  opinion  of  Associate  Justice 
Montgomery. 

Mr.  A.  M.  Stacks  for  plaintiffs  (appellants). 
Messrs,   Watson  cfe  Buxton^  Walter  W,  King  and  Glenn 
cJ&  Manly^  for  defendants. 

Montgomery,  J.:  In  this  action  a  warrant  of  attachment 
was  issued  and  levied  upon  the  tax  books  for  1891  and  1892 
in  the  hands  of  the  defendant  Wall  who  was  Sheriff  of  Stokes 
county  when  the  lists  were  delivered  to  him  for  collection 
by  the  county  commissioners.  On  a  motion  to  dissolve, 
heard  before  Judge  Bryan^  the  attachment  was  discharged 
and  the  plaintiff  excepted  on  the  grounds,  "1.  For  that  his 
Honor  erred  in  holding  that  the  tax  books  are  not  subject 
to  attachment  in  this  action  ;  2.  His  Honor  erred  in  order- 
ing the  tax  books  and  all  the  monies  collected  by  sheriff 
J.  H.  Fulton  under  said  tax  lists,  to  be  delivered  to  the 
defendant  J.  C.  Wall  :  3.  For  that  said  order  is  contrarv 
to  the  Act  of  1895,  Ch.  93,  and  is  void."  It  is  contended 
by  the  plaintiffs  and  alleged  in  their  affidavits  that  there  is 
nothing  due  to  the  State  or  county  on  the  tax  books,  the 
sheriff  having  settled  all  his  taxes  for  those  years.  This 
may  be  taken  to  be  true  and  yet  it  is  an  immaterial  fact 
from  the  standpoint  from  which  the  matter  will  be  consid- 
ered by  us. 

His  Honor  ruled  that  in  no  case  is  a  tax  book  in  the 
hands  of  a  sheriff  for  collection  liable  to  be  seized  by  a 
creditor  of  a  person  who  is  sheriff,  under  attachment  pro- 
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ceedingB.  The  other  exceptionB  were  abandoned  here,  and 
the  only  question  before  us  then  is,  was  his  Honor's  ruling 
correct  ?  The  plaintiffs  contend  that  as  nothing  is  due  to 
the  State  or  county  by  the  sheriff,  he  having  settled  all  his 
taxes,  and  there  being  a  large  amount  due  on  the  books  to 
the  sheriff  by  the  tax  payers  of  the  county,  the  amounts  so 
due  are  debts  and  even  judgments  against  the  tax  payers, 
and  are,  therefore,  such  property  as  may  be  levied  upon  by 
attachment  under  Section  357  of  The  Code  which  author- 
izes attachments  to  be  levied  upon  all  the  property  of  the 
defendant.  It  is  true  this  Court  has  decided  that  when  a 
tax  is  imposed  the  tax  payer  becomes  a  debtor,  and  what 
he  owes  is  a  debt  in  the  higher  sense  of  that  word  as 
embracing  any  kind  of  a  just  demand.  State  v.  Georgia  Co.<i 
112  N.  C,  34.  But  such  a  debt  does  not  arise  out  of  con- 
tract, and  is  not  liable  to  the  incidents  of  simple  contract 
between  individuals.  It  is  also  true  that  this  Court  has  held 
that  the  ''tax  list  is  a  judgment  against  every  person  for 
the  amount  of  the  tax,  and  a  copy  delivered  to  the  sheriff 
is  an  execution."  Huggins  v.  Hinson^  Phillips,  126,  cited 
and  approved  in  Mulford  v.  Sutton^  79  N.  C,  276.  But 
these  tax  lists  can  only  have  the  force  and  effect  of  judg- 
ment and  execution  between  the  sheriff  authorized  to  col- 
lect the  taxes  and  the  tax  payer.  And  there  can  be  no  doubt 
that,  after  the  sheriff  has  settled  his  taxes  with  the  pro- 
per authorities  with  his  own  money  in  part  or  in  whole,  if 
such  a  thing  should  happen,  the  amounts  due  on  the  lists 
belong  to  him,  and  are  collectible  by  him  within  the  time 
allowed  by  law  just  as  if  he  had  not  paid  the  taxes ;  and  if 
that  time  has  expired,  it  can  be  extended  by  legislative 
authority.  Jones  v.  Arrington^  91  N.  C,  125.  We  are  of 
the  opinion,  however,  that  it  is  not  in  contemplation  of  our 
laws  that  a  creditor  whose  debtor  happens  to  be  sheriff  can 

be  invested  by  judicial  proceedings  with  the  powers  which 
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the  sheriff  has  to  collect  the  taxes  and  apply  the  collections 
to  his  debt.  The  creditor  can  have  no  such  remedies  as 
are  given  by  law  to  the  sheriff,  and  we  have  no  statutory 
provision  which  will  enable  such  a  creditor  to  make  any 
use  whatever  of  a  tax  book  if  he  could  seize  it  by  attach- 
ment or  other  court  proceedings.  In  addition,  it  would 
not  be  safe  public  policy  to  permit  such  proceedings,  for 
almost  certainly  there  would  result  therefrom  much  litiga- 
tion dangerous  to  the  public  interests  as  well  as  to  those  of 
the  sureties  on  the  official  bond  of  the  sheriff.  Seizures  of 
the  tax  books  might  and  probably  would  be  made  on  affi- 
davits containing  unreliable  or  inaccurate  information, 
especially  as  to  whether  the  sheriff  has  paid  all  of  his  taxes, 
as  in  this  case,  and  before  the  mischief  could  be  corrected 
great  harm  might  be  inflicted  on  the  public  interests,  the 
collection  of  revenue  delayed  if  not  defeated,  and  the 
county  and  State  put  to  expense  and  trouble  in  the  litiga- 
tion. 

There  is  no  error  in  the  ruling  of  his  Honor  vacating 
the  attachment  and  ordering  J.  H.  Fulton,  who  has  charge 
of  the  tax  books,  to  return  them  and  also  the  moneys  col- 
lected on  them  to  the  defendant  Wall. 

No  Error. 


-     POWELL,  GIBBS  &  CO.,  et  al  v.  J.  C.  WALL  et  al. 
Tax  List — Taxes  Due  Sheriff — Attachment. 

(For  syllabus  see  Davie  v.  Blackburn^  ante,) 

Motion  to  dissolve  warrant  of  attachment,  heard  before 
Bryan^  ./.,  at  Chamhers^  at  Winston,  pursuant  to  order  to 
show  -cause,  &c.,  made  at  Spring  Term,  1896,  of  Stores 
Superior  Court.     The  material  facts  are  the  same  as  stated 
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in  Davie  v.  BlaoJcburn^  ante.     The  motion  was  allowed  and 
plaintiff,  the  Durham  Fertilizer  Co.,  appealed. 

Messrs,  A.  M.  Stack  and  Jones  cfe  Patterson^  for  Dur- 
ham Fertilizer  Company  (appellant). 

Messrs.  Walter  W.  King^  Glenn  cfe  Manly  and  Watson 
<&  £uxton,  for  appellee. 

Montgomery,  J.:  The  plaintiff  had  attachments  issued 
and  levied  upon  the  tax  books  for  the  years  1891-'92  in 
the  hands  of  J.  C.  Wall,  former  sheriff  of  Stokes  county. 
On  motion  of  the  defendant  Wall  the  attachments  were 
vacated  by  Judge  Bryan  on  the  ground  that  the  tax  books 
were  not  the  subject  of  levy  by  attachment,  and  the  plain- 
tiff appealed. 

There  is  no  error  in  the  ruling  of  his  Honor.     The  same 

question  has  been  before  the  Court  at  the  present  term  in 

the  <*ase  of  Davie  cfe  Whittle  v.  Blachhurn  c&  Wall^  and  the 

reasons  for  our  decision  of  this  case  are  set  out  in  that  one. 

There  were  several  questions  of  practise  raised  in  the  case, 

but  it  is  unnecessary   to  discuss  them  as  the  plaintiff's 

action  has  failed  on  its  merits. 

No  Error. 


H.  H.  RIDDLE  AND  WIFE  v.  TOWN  OP  GERMANTON. 

Trial  —  Evidence  —  Maps  —  Presumption   on  Appeal  — 
Motion  for  Judgment  Non  Obstante  Veredicto. 

1.  A  map  18  not  admissible  in  evidence  except  for  the  purpose  of 
explaining  the  testimony  of  a  witnees  and  to  enable  the 
Jcury  to  ufid^ntand  it. 
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2.  Where;  in  the  trial  of  an  action,  a  map  was  introduced  and 
admitted  under  objection  and  neither  the  case  on  appeal 
nor  the  record  shows  for  what  purpose  it  was  introduced  nor 
on  what  ground  the  objection  was  placed,  andthecomi>laint 
specifically  describes  and  locates  the  land,  it  will  be  pre- 
sumed that  the  map  was  introduced  in  explanation  of  pre- 
ceding testimony,  and  not  to  locate  the  land. 

8.  A  motion  for  judgment  non  obstante  veredicto  will  not  be 
allowed  unless  the  cause  of  action  is  admitted  and  the  plea 
of  avoidance  is  found  insufficient. 

Action  of  ejectment,  tried  at  Fall  Term,  1895,  of  Stokes 
Superior  Court,  before  Bryauy  e/.,  and  a  jury.     There  was 
verdict  lor  the  defendant,  and  from  the  judgment   thereon 
plaintiiFs  appealed.     The  facts  appear  in   the  opinion   of 
Chief  Justice  Faikcloth. 

Messrs.  J.  T.  Morehead  and  A,  M.  Stacks  for  plaintiifs 
(appellants). 

Messrs.  Jones  cfe  Patterson^  for  defendant. 

Faircloth,  C  J.  :  The  plaintiff  brought  this  action  for 
possession  of  a  lot  of  land,  20  by  314  feet,  in  the  defend- 
ant town,  which  was  covered  by  a  street,  with  the  usual 
allegations  of  title  and  wrongful  holding  by  the  defendant. 

These  allegations  were  denied,  and  the  defendant  further 
averred  that  the  locus  had  been  dedicated  to  the  town  as  a 
street  in  1885  by  the  plaintiff's  grantor,  who  conveyed  to 
plaintiff  in  1888,  the  street  then  being  laid  out  and  in  use 
by  the  town  and  the  public.  The  issue  submitted  without 
objection  was  whether  the  Jot  in  controversy  had  been 
dedicated  to  the  use  of  the  town  as  a  public  street,  to 
which  the  jury  responded  "yes."  The  evidence  as  to  the 
dedication  was  conflicting.  The  defendant  introduced 
evidence  showing  that  the  street  was  laid  out,  opened  and 
accepted  by  the  defendant  and  had  been  in  use  since  1885, 
and  that  plaintiff's  grantor  declined  to  accept  any  damages 
when  the  street  was  laid  out. 
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The  defendant  offered  in  evidence  a  town  map  showing 
the  new  street  and  another  street.  Plaintiff  objected  to 
the  introduction  of  the  map  in  evidence,  which  objection 
was  overruled  and  defendant  excepted.  Neither  the 
record  nor  the  "case"  shows  for  what  purpose  the  map  was 
introduced,  nor  on  what  ground  the  objection  was  placed. 
A  survey  for  the  owner's  convenience  is  not  admissible 
evidence  for  him  or  those  claiming  under  him.  Jones  v. 
Muggins^  1  Dev.,  223.  But  it  is  competent  to  explain 
the  testimony  of  the  witness  and  to  enable  the  jury  to 
understand  it.  So  with  diagrams  and  plats.  Dohson  v. 
Whisenhunt^  101  N.  C,  645  ;  State  v.  Whiteacre^  98  N.  C, 
753,  As  we  are  not  informed  for  what  purpose  the  map 
was  introduced,  we  must  assume  that  it  was  in  explanation 
of  the  preceding  evidence,  and  not  for  locating  the  lot,  as 
that  was  specifically  done  by  the  complaint. 

The  plaintiff  after  verdict  moved  for  judgment  non 
obstante  veredicto.  This  could  not  be  allowed  unless  the 
cause  of  action  had  been  admitted  and  the  plea  of  avoid- 
ance had  been  found  insufficient.  The  facts  are  otherwise 
in  this  case.    Moye  v.   Petway^  76  N.  C,  327 ;    Walker  v. 

Scott,  106  N.  C,  62. 

No  Error. 


T.  S.  SMITH  V.  JOSEPH  WHITTEN. 

Practice —  Appeal —  A  mending    Record  —  Replevin  — 
Undertaking — A  dditional  Bond — Judgment —  Parties. 

1.  While  it  is  the  duty  of  the  trial  Judge,  when  requested  in  apt 
time  to  do  so,  to  enter  upon  the  record  a  statement  of  the 
facts  upon  which  he  bases  his  judgment,  granting  or  refus- 
ing a  motion  to  vacate  a  judgment,  yet,  where  no  facts 
appear  in  the  record  and  no  request  is  made  to  enter  them 
until  after  judgment,  the  refusal  to  grant  the  request  subse- 
quently submitted  in  a  case  on  appeal  tendered,  is  not  suifl- 
cient  ground  for  an  assignment  of  error. 
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2.  Judgment  may  be  rendered  against  the  principal  and  surety  on 
a  replevin  bond,  in  an  action  of  claim  and  delivery,  without 
notice  to  the  surety. 

8.  Where  a  plaintiflf  in  any  case,  or  a  defendant  in  hu  action 
involving  the  title  to  land,  in  obedience  to  an  order  to 
enlarge  his  bond,  files  an  additional  undertaking,  with  new 
sureties,  and  in  a  sum  named  in  the  order,  the  first  bond  is 
not  discharged  and  the  new  bond  is  not  a  substitute  for,  but 
an  addition  to,  the  original  undertaking. 

4.  Where  a  defendant  in  claim  and  delivery,  on  his  first  replevin 

bond^B  proving  insufficient  in  amount,  executes  an  additional 
bond  with  a  diiTerent  surety,  and  the  damages  awarded  are 
less  than  the  amount  of  the  first  bond,  judgment  may  be 
rendered  against  the  surety  on  the  first  bond  alone. 

5.  Where  a  defendant  in  claim  and  delivery,  on  a  first  replevin 

bond^s  proving  insufficient  in  amount,  executes  an  additional 
bond,  with  a  diflferent  surety,  plaintiff  may  have  judgment 
against  the  surety  on  the  first  bond,  though  he  has  not  made 
the  administrator  of  the  surety  on  the  additional  bond  a 
party  to  the  action. 

Action  of  claim  and  delivery,  heard  before  Bryauy  «/l, 
at  Spring  Term,  1895,  of  Stokes  Superior  Court.  R.  D. 
East  justified  as  surety  on  defendant's  replevin  bond  for 
$100,  and  J.  S.  Smith  on  an  additional  bond  for  $200. 
There  was  judgment  for  plaintiflF  against  defendants  Whit- 
ten  and  East,  and  from  a  judgment  refusing  a  motion  to 
set  aside  the  judgment  as  to  him,  R.  D.  East  appealed. 

Mr,  John  D.  Humphreys^  for  plaintiff. 

Mr,  A.  M.  Stackj  forR.  D.  East  (appellant). 

Mr.   Walter  W.  King,  for  Campbell,  Admr. 

AvEBY.  J.:  Facts  are  found  to  support  a  judgment  at  the 
time  of  rendering  it,  not  to  explain  or  justify  it  after- 
wards. Where  the  parties  waive  the  right  of  trial  by  jury 
and  agree  to  submit  all  issues  to  the  Judge  or  to  referees, 
the  statutes  provide  that  the  conclusions  of  fact  as  well  as 
of  law  shall  be  set  forth  fully  in  order  that  they  may  con- 
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stitute   the  basis  of  the  judgment.     But  when  the  duty 
devolves  upon  the  Judge  of  deciding  a  question  as  distin- 
guished from  an  issue  of  fact,  there  is  no  such  statutory 
requirement.  The  rule  of  practice  applicable  to  the  various 
classes  of  cases  in   which  a  court  is   allowed  or  required  to 
make  such  findings  preliminary  either  to  the  admission  of 
testimony    or  the   rendition   of  judgments,   such   as  that 
appealed  from,  is  by  no  means  uniform.     For  instance,  we 
have  held  at  this  term  in  Blue  v.  Railroad^  that  a  Judge 
is  not  bound  to  set  forth  a  formal  finding  of  the  facts  upon 
which  he  holds  that  a  witness  offered  as  an  expert   has  or 
has  not  shown  himself  qualified.     On  the  other  hand  it  is 
conceded  to  be  the  duty  of  the  Judge,  when    requested  in 
apt  time  to  do  so,  to  enter  upon  the  record  the  findings  of 
facts  upon  which  he  bases  his  judgment  granting  or  refus- 
ing a  motion  to  vacate  a   judgment.     Carter  v.   Mountree^ 
109  N.  C,  29.     In  that  case  the  Court  assumed  that  the 
Judge  always  found  definite  conclusions  of  fact  but  made 
them  a  part  of  the  record  proper  only  when  the  request  was 
mad^,  while  the  record  was  still   in  fieri.     The   statement 
of  the   case  on   appeal   constitutes  no  part  of  the   record 
proper  and  it  is  too  late  for  the  Court,  except  by  consent, 
to  insert  in  it  a  finding  of  facts  as  a  foundation   for  a  judg- 
ment or  to  amend   it  when  settling  the  case  on   appeal. 
Where  no  findings  of  fact  were  entered   on   the  record  and 
no  request   was   made   to  enter  them    till  after  judgment, 
the  refusal  to  grant  the  request,   when  subsequently    sub- 
mitted in  case  on  appeal  tendered  by  the  appellant,  is  not 
sufficient  ground  for  an  assjignmcnt  of  error. 

The  defendant  Whitten  filed  two  undertakings,  both 
conditioned  as  required  by  the  statute,  the  first  one  in  the 
sum  of  $100,  signed  as  surety  by  the  appellant  East,  and 
another  in  the  sum  of  $200,  with  J.  P.  Smith  as  surety. 
The   sworn    value   of  the   property   seized   was   $100,    as 


392  IN  THE  SUPKEME  COUET.  [117 

Smith  -o.  Whitten. 

claimed  in  the  affidavit  of  plaintiff.  At  Spring  Term,  1894 
of  the  Superior  Court,  the  jury  found  the  actual  value  of 
the  mare  to  be  $50,  and  assessed  the  damages  for  deten- 
tion at  $10.  Thereupon,  judgment  was  rendered  against 
the  defendant  for  possession  of  the  mare  and,  if  possession 
could  not  be  had,  then  against  the  defendant  Whitten  and 
his  surety,  the  appellant  East  for  the  sum  of  $100,  (the 
penal  sum  named  in  the  undertaking)  to  be  discharged  on 
the  payment  of  $60,  with  interest,  &c.  If  this  had  still 
remained  in  full  force,  the  case  of  McDowell  v.  McBryde^ 
decided  at  this  Term  is  direct  authority  to  sustain  the  ruling 
of  the  Judge  below,  and  it  only  remains  to  see  whether 
East  had  been  discharged  by  order  of  court  or  consent  of 
the  parties. 

The  bond  or  undertaking  was  justified  in  the  sum  of 
$100,  by  East  but,  the  property  being  valued  in  the  plain- 
tiff's affidavit  at  the  same  sum,  it  became  necessary  to 
have  a  justified  undertaking  in  the  sum  of  $200.  The 
court  properly  decided  that  the  undertaking  signed  by  East 
was  of  itself  insufficient.  But,  if  that  signed  by  SmitU  had 
named  as  the  penal  sum  only  $100,  we  can  see  no  reason 
why,  if  the  parties  could  each  justify  for  the  same  penal 
sum,  it  should  not  have  been  held  that  two  bonds  were  in 
contemplation  of  law  equivalent  to  one  undertaking  in  the 
penal  sum  of  $200.  Moreover,  it  may  be  that  Smith  was 
not  actually  worth  more  than  $100,  above  his  exemptions, 
and  that  the  plaintiff  would  again  have  objected  to  the  bond 
but  for  the  fact  that  he  relied  on  the  first  one  filed  to  the 
extent  of  the  penal  sum  named  therein.  This  view  of  the 
matter  is  presented  to  show  that  the  ruling  was  supported 
by  sufficient  reasons.  But  it  is  needless  to  cite  authority 
in  the  support  of  the  proposition  that  where  a  plaintiff  in 
any  case,  or  a  defendant  in  an  action  involving  the  title 
to  land,  in  obedience  to  an  order  to  enlarge  his  bond,  files 
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an  additional  undertaking  with  new  sureties  and  in  the 
Bum  suggested  by  the  order  of  the  court,  the  sureties  on  the 
original  obligation  are  not  discharged.  •  The  new  under- 
taking is  not  substituted  for,  but  added  to,  the  original 
indemnity  by  the  other  party  from  liability  to  pay  his  own 
cost  in  case  he  should  prevail  in  the  action.  The  plain- 
tiff was  tinder  no  legal  obligation  to  bring  in  the  adminis- 
trator of  Smith,  the  surety  on  the  second  undertaking. 
The  appellant.  East,  has  agreed  to  indemnify  the  plaintiff  to 
the  extent  of  $100  and  it  has  not  been  adjudged  that  he 
is  liable  beyond  the  limit  fixed  by  himself.  For  the 
reasons  given  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


J.  W.  NEAL  V.  FLOYD  E.  NELSON. 

Adverse  Possession — Color  of  Title — Sheriff^ s   Return — 
Deed  to  Deceased  Person — Statute  of  Limitations, 

1.  A  purchaser  who  has  paid  the  price  for  which  he  bought, 

whether  from  a  public  officer  at  auction  sale,  or  from  an 
individual,  if  he  i^  in  occupation  of  the  land  bought,  holds 
it  adversely  to  all  the  world  under  any  writing  describing 
the  land  and  defining  the  nature  of  his  claim,  subject,  of 
course,  to  the  registration  laws  of  the  State. 

2.  The  return  of  a  sheriff  upon  an  execution  showing  the  sale,  a 

description  of  land,  the  purchaser's  name,  and  the  payment 
of  the  purchase  price,  is  such  color  of  title  as  will,  by  adverse 
possession  of  the  land,  ripen  into  perfect  title. 

8.  A  deed  to  "A  and  his  heirs,"  A  being  dead,  is  void  for  the  rea- 
son that  the  word,  **heirs,"  is  a  word  of  limitation  and  not 
of  purchase ;  if  to  ^'A  or  his  heirs,"  it  would  be  good  if  the 
heirs  can  be  identified,  for  the  reason  that  A  will  take  if  liv- 
ing, and  he  has  no  heirs  until  his  death. 

4.  A  summons  issued  but  neither  docketed  on  the  summons 
docket  nor  returned  served  nor  followed  by  an  alias ^  will  not 
arrest  the  running  of  the  statute  of  limitations. 
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Civil  action,  commenced  on  the  2nd  day  of  November, 

1887,  and  tried  before  Winston^  Judge,  and  a  jury,  at 
Stokes  Snperior  Court.  The  Court  submitted,  by  consent 
of  the  parties,  the  issues  as  follows,  to-wit:  Is  the  plain- 
tiff the  owner  of  and  entitled  to  the  possession  of  the  land 
described  in  the  complaint  ?     Answer  :     Yes. 

The  plaintiff  introduced  in  evidence  a  ^rant  from  the 
State  to  one  McAnally,  and  evidence  of  surveyors  and 
others  tending  to  show  that  it  embraced  the  land  in  dis- 
pute. And  a  deed  from  W.  H.  Gentry,  Sheriff,  to  Wil- 
liam Lash,  Sr.,  purporting  to  bear  date  of  November  2d, 
1869,  attached  to  which  deed  was  a  survey  purporting  to 
be  dated  in  December,  1871,  and  recorded  in  the  office  of  the 
Register  of  Deeds  of  Stokes  county  on  the  15th  day  of  Aug., 

1888,  and  to  support  this  deed  he  introduced  an  execution 
and  Sheriff's  return  show^ing  the  sale  of  the  lands  and  pur- 
chase by  W.  A.  Lash,  Sr.,  on  the  day  this  deed  bears  date. 

Plaintiff  then  introduced  evidence  to  show  the  death  of 
W.  A.  Lash,  Sr.,  and  proceedings  showing  the  allotment  of 
the  land  in  controversy  to  Mrs.  Powell  Hairston,  the  wife 
of  Cabbell  Hairston,  who  was  a  daughter  of  W.  A.  Lash, 
Sr. 

A  deed  from  Cabbell  Hairston  and  wife  Powell  Hairston 
to  plaintiff,  dated  October  11,  1887,  and  recorded  on  the 
14th  day  of  October,  1887,  conveying  said  lands  to  plain- 
tiff. 

Also  introduced  evidence  tending  to  show  that  all  these 
papers  embraced  the  land  in  controversy.  The  plaintiff 
did  not  connect  his  title  with  the  grant. 

Dr.  W.  A.  Lash  testified  by  deposition,  that  when  the 
land  was  sold  by  the  Sheriff  he  bid  it  off  for  his  father,  W. 
A.  Lash,  Sr. ;  that  he  was  a  paralytic,  and  witness 
transacted  all  his  business.  I  took  possession  of  the  land 
on  the  2d  day  of  November,  1869,  and  held  possession  till 
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the  7th  day  of  December,  1870.  On  December  7th,  1870, 
I  contracted  to  sell  the  land  to  Peter  Smith,  gave  title 
bond  and  took  notes  for  purchase-money.  And  Peter 
Smith  held  possession  from  that  date  till  about  the  14th 
day  of  December,  1877,  when  he  surrendered  the  posses- 
sion to  me,  giving  me  the  title  bond,  and  I  surrendered  the 
notes  given  by  him  to  my  father  for  the  purchase-money. 
I  have  the  notes,  and  now  file  them  to  show  date  of  sale 
and  date  of  surrender  of  possession  and  rescission  of  con- 
tract. My  father  died  the  27th  December,  1877.  My 
father's  tenant,  George  Mounce,  held  possession  of  the 
tract,  living  on  it  from  December  7, 1877,  till  the  land  was 
allotted  to  my  sister,  Mrs.  Powell  Hairston.  In  all  the 
transactions  I  was  acting  as  agent  for  my  father. 

The  partition  proceedings  were  introduced,  showing 
date  of  partition  26th  day  of  February,  1878. 

Peter  Smith  testified  that  when  he  bought  the  land 
from  Lash  he  went  around  the  lines,  and  knew  the  boun- 
daries. 

The  defendant  introduced  a  grant  from  the  State  to  him- 
self, dated  2d  day  of  February,  1881,  and  recorded  Feb- 
ruary 25,  1881,  and  testified  that  under  this  grant  he  took 
possession  during  the  month  of  January,  1885,  aud  has 
been  in  possession  since  that  date ;  that  his  counsel  advised 
him  to  go  and  get  possession  ;  that  he  got  a  key  that  would 
unlock  the  door  and  went  in  the  night  time  and  went  in, 
taking  some  property  with  him ;  that  Powell  Sands  had 
not  finished  moving — he  had  some  little  property  in  the 
hoase,  and  some  fodder  and  corn  in  the  kitchen,  wheat 
growing  in  the  fields. 

W.  H.  Gentry  testified  that  he  did  not  make  the  deed  at 
the  day  of  the  sale,  nor  for  a  long  time  afterwards,  on 
account  of  the  boundaries ;  that  there  was  no  survey  at 
that  time— not  till  1877  ;  that  he  continued  as  Sheriff  until 
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aftei"  the  death  of  W.  A.  Lash,  Sr. ;  that  the  deed  was  not 
made  till  the  latter  part  of  1887  ;  Mr.  Lash  was  at  the  time 
dead  ;  I  made  the  deed  and  delivered  it  to  W.  A.  Lash, 
Jr.,  I  think,  the  first  of  January,  1878. 

R.  B.  Glenn  testified,  that  as  attorney  for  Floyd  Nelson, 
the  defendant,  in  March,  1884,  "  I  began  a  suit  for  Nelson 
V.  Cabhell  Hairston  and  wife  Powell  Hairston^  who  were 
at  that  time  in  possession  of  the  land  and  before  a  sale  by 
them  to  the  plaintiflT;  that  I  got  from  the  Clerk  of  the 
Court  a  summons  properly  filled  up  and  signed,  returna- 
ble at  the  April  Terra,  1884,  and  gave  the  summons  to  the 
Sheriff*  of  Stokes  county,  who  deputed  J.  S.  Taylor  to 
serve  it ;  that  the  summons  was  never  returned  or  docketed 
on  the  summons  docket,  nor  was  there  ever  any  alias  sum- 
mons issued.  Cabbell  Hairston  told  mo  that  Taylor  had 
served  the  summons  on  him,  and  had  left  it  with  him  for 
his  wife  to  accept  service.  I  repeatedly  asked  him  about 
it,  and  he  repeatedly  promised  to  return  it,  for  this  reason 
I  never  issued  any  other  summons.  After  Fall  Term  of 
1884,  having  heard  that  Hairston's  tenant  had  moved  out, 
I  advised  Floyd  W.  (E.)  Nelson  to  move  in  at  once  and 
take  possession,  which  he  did  in  January,  1885.  That  I 
heretofore  examined  the  date  in  the  survey  plot  attached 
to  the  Gentry  deed  ;  it  read  1877 — it  is  now  changed  to 
read  1871." 

Cabbell  Hairston  testified  that  J.  S.  Taylor  served  some 
paper  on  him  and  left  it  with  him,  and  he  promised  to  have 
his  wife  sign  it  and  return  it  to  court,  but  it  had  been  mis- 
placed and  he  could  not  find  it. 

The  defendant  asked  the  following  instructions: 

"1.  That  the  issuing  of  the  summons  in  the  name  of 
Floyd  Nelson  v.  Cabbell  Hairston  and  wife  Powell  Hairs- 
ton, as  testified  to  by  witness  for  defendant,  arrests  the 
running  of  the  statute  of   limitations  from   the   time  of 
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service   of  the    summons   on   Oabbell  Hairston  in  April, 
1884. 

"2.  That  plaintiff  had  no  paper  title. 

"3.  That  plaintiff  had  not  shown  that  he  had  been  in 
nn interrupted  continuous  possession  of  the  land  in  dispute 
under  known  visible  lines  and  b<7undaries  for  seven  years 
under  color  of  title. 

"4.  That  if  the  deed  of  Gentry,  Sheriff,  was  not  made 
and  delivered  to  the  purchaser  during  his  life-time,  but 
was  delivered  after  his  death  to  his  personal  representative 
W.  A.  Lash,  it  was  void  and  not  color  of  title. 

"5.  That  the  grant  to  the  defendant  being  recorded  in 
1881,  and  the  deed  of  William  Lash  being  recorded  on  the 

day  of ,  188 ,  that  the  said  deed  to  William  Lash 

was  only  good  from  the  time  of  its  registration. 

"That  the  deed  to  William  Lash  being  recorded  after 
the  grant  to  the  defendant  and  after  January  1,  1886,  con- 
veyed no  title  as  against  said  registered  grant." 

The  court  declined  to  give  said  instructions,  except  No. 
2,  which  was  given,  and  the  defendant  excepted  to  the 
refusal  of  court  to  give  the  other  instructions. 

The. court  gave  the  following  instructions  to  the  jury  i.i 
lieu  of  those  asked :  (The  first  duty  of  the  plaintiff  is  to 
show  title  to  the  land  out  of  the  State  ;  this  he  seeks  to  do 
by  means  of  the  grant  which  has  been  read.  If  the  plain- 
tiff has  located  his  grant,  and  satisfied  the  jiirj  that  this 
grant  covers  the  land  in  dispute,  then  the  State  has  parted 
with  its  title.  It  i^  for  the  jury  to  say  if  the  grant  has 
been  located). 

But  this  is  not  all  that  it  is  incumbent  on  the  plaintiff  to 
show — he  must  show  title  against  the  world  ;  to  do  this  he 
relies  upon  a  deed  from  Sheriff  Gentry  to  W.  A.  Lash,  pur- 
porting to  have  been  executed  in  1869 — partition  proceed- 
ings of  the  lands  of  said  Lash  among  his  heirs-at-law,  and 
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a  deed  from  one  of  the  said  heirs-at-law,  Oabbell  Hairston 
and  wife  (to  whose  lot  the  said  lands  fell,  as  plaintiff  con- 
tends), executed  to  the  plaintiff.  The  Court  has  already 
charged  you  that  the  plaintiff  has  no  paper  title  to  the  land. 
But  he  contends  that  W.  A.  Lash's  deed  from  Sheriff  Gen- 
try constitutes  color  of  title,  and  that  said  Lash  and  those 
who  hold  under  him  have  been  in  the  actual  adverse  con- 
tinuous possession  of  said  land  under  known  and  visible 
lines  and  boundaries,  and  under  said  deed,  constituting 
color  of  title  for  a  period  of  seven  years  preceding  this 
action,  and  that  hence  he  is  entitled  to  recover.  It,  there- 
fore, becomes  material  that  the  jury  inquire  whether  the 
land  in  the  Lash  deed  from  the  sheriff  and  in  the  plaintiff's 
deed  is  embraced  in  the  grant.  If  it  is  so  embraced  within 
the  said  lines  designated  on  the  map  as  1,  2,  3,  4  and  5, 
etc.,  you  will  next  enquire  for  how  long  a  time  was  W.  A. 
Lash  and  those  claiming  under  him  in  the  actual,  hostile, 
exclusive,  continuous  possession  of  said  land  under  known 
and  visible  metes  and  bounds  and  under  said  deed.  (If 
the  deed  to  W.  A.  Lash  was  not  executed  until  after  his 
death,  to-wit :  in  the  year  1878,  but  if  the  said  Lash  had 
bought  the  land  at  execution  sale  in  1869,  and  had  entered 
into  possession  thereof  at  once  under  said  sale,  and  he  and 
those  renting  from  him  and  others  claiming  under  him 
built  houses  on  the  land,  cleared  the  forest,  cultivated  the 
soil  and  went  into  the  actual  possession  and  occupancy  of 
the  said  land  and  so  remained  until  the  defendant  took 
possession,  then  the  sheriff's  deed  would  relate  back  to  the 
execution  sale,  and  the  deed  would  not  be  void,  but  would 
constitute  color  of  title  to  said  Lash  and  those  claiming 
and  holding  under  him). 

(And  although  the  survey  of  the  land  was  not  made  until 
December  8,  1877 — ^instead  of  December  8,  1871 — still,  if 
from  said  date,  the  lines  and  boundaries  of  said  tract,  as 
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described  in  the  complaint,  were  ascertained  and  deter- 
mined, known  and  visible,  and  thereafter  and  during  the 
next  succeeding  seven  years,  said  Lash  and  those  claiming 
under  Iiim  were  in  the  actual,  exclusive,  adverse  possession 
of  the  said  land  under  the  said  deed,  in  this  event  the 
plaintiff's  possession  would  have  ripened  into  title). 

(The  issuing  of  the  summons  in  Nelson  v.  Neal,  in  1884, 
will  not,  in  the  circumstances  of  the  case,  arrest  the  run- 
ning of  the  seven-year  statute). 

And  it  is  admitted  that  the  defendant  took  possession  in 
January,  1885 — about  the  middle  of  January.  It  is  for 
the  jury  to  say  whether  the  plaintiff's  deed  from  Cabbell 
Hairstun  and  wife,  and  the  deed  from  the  sheriff  to  the 
father  of  Mr.  Cabbell  Hairston  to  W.  A.  Lash,  includes 
and  embraces  the  land  described  in  the  plaintiff's  com- 
plaint. 

(So  far  as  the  deposition  of  W.  A.  Lash  is  concerned  and 
the  testimony  relating  to  the  possession  of  the  land  in  con- 
troversy, the  court  instructs  the  jory  that  possession  is  a 
mixed  question  of  law  and  fact,  and  as  there  is  no  evidence 
that  Lash  and  those  claiming  under  him  as  renters  or  pur- 
chasers, were  not  in  posession  of  the  disputed  land,  that 
the  jury  may  consider  the  evidence  in  said  deposition,  that 
lie'was  in  possession  of  the  land  as  meaning  that  he  was  in 
the  actual  possession  of  the  same). 

(The  notes  given  by  Smith  to  W.  A.  Lash  in  payment  of 
the  land  in  dispute,  have  been  offered  for  the  sole  purpose 
of  fixing  the  date  that  Smith  took  actual  possession  under 
the  said  Lash,  and  the  day  he  gave  the  possession  back  to 
the  said  Lash,  the  jury  will  not  otherwise  consider  the 
same,  except  as  corroborating  witness.  The  witness.  Dr. 
W.  A.  Lash,  having  sworn  that  the  contract  made  with 
Smith  in  1870,  for  the  sale  of  said  land  has  been  lost  or 
destroyed  and  cannot  be  found,  and  not  having  been  reg- 
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istered,  the  court  permits  the  said  Smith  and  said  Lash  to 
testify  under  what  circumstances  said  Smith  took  posses- 
sion of  the  land  and  to  designate  and  qualify  such  posses- 
sion. If  Smith  agreed  to  purchase  the  land  of  W.  A.  Lash 
and  took  actual  possession  of  the  same  under  that  agree- 
ment, cultivating  the  land,  occupying  the  houses  and  exer- 
cising acts  of  ownership  over  it,  and  afterwards  being 
unable  to  pay  for  the  same,  gave  back  the  land  to  Lash 
and  cancelled  and  destroyed  the  obligation,  Smith's  pos- 
session would  be  Lash's  possession.- 

The  court  having  written  out  its  charge  and  read  the 
same  in  the  presence  of  the  counsel  on  both  sides,  the 
defendant's  attorneys  stated  that,  as  the  charge  practically 
eliminated  all  disputed  facts  from  the  consideration  of  the 
jury,  to-wit:  the  importance  of  the  date  of  the  survey, 
whether  in  1877  or  1871,  and  also  the  disputed  fact  as  to 
the  delivery  of  the  Lash  deed  after  the  death  of  the 
grantee,  and  other  facts  which  they  considered  material, 
that  they  did  not  desire  to  address  the  jury. 

Thereupon,  under  the  charge  of  the  court  as  given 
above,  the  jury  found  the  issue  in  favor  of  the  plaintiff. 
Motion  for  new  trial  overruled  and  exception.  Errors 
assigned — the  refusal  of  the  Judge  to  give  the  defendant's 
instructions  numbered  1,  3,  4,  5,  6,  errors  in  the  charge  as 
given,  and  heretofore  specifically  designated  and  placed  in 
parentheses. 

Messrs.  A,  M,  Staeh,  Watson  <&  Buxton  and  Jones  & 
Patterson^  for  plaintiffs. 

Messrs,  Olenn  cb  Manly ^  for  defendant  (appellant). 

Avert,  J. :  The  plaintiff  introduced  in  support  of  the 
deed  made  by  the  Sheriff  to  W.  A.  Lash,  Sr.,  on  January 
1st,  1878,  but  bearing  date  November  2nd,  1869,  "a/i  exe- 
cution and  Sheriff^  s  return  showing  the  sale  of  the  lands  and 
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purchase  hy^^  said  Lash,  "^ti  the  day  this  deed  hears  date.^^ 
The  irresistible  inference  growing  out  of  this  statement  is 
that  the  return  identified  ^Hhe  lands*"*  in  controversy  and 
showed  that  W.  A.  Lash,  Sr.,  bought.  ''The  presumption 
is  that  public  officers  do  as  the  law  and  their  duty  require 
them  to  do."  Lawson  P.  Ev.,  p.  58  (Rule  14).  The  law 
required  the  Sheriff  to  make  due  return  setting  forth  the 
amount  of  the  bid  and  thefact  of  the  payment  of  the  money 
by  the  purchaser,  and  courts  will  act  on  the  assumption 
that  the  return  was  true  and  that  it  reported  the  receipt  of 
the  money.  Hiatt  v.  Simpson^  13  Ired.,  72;  Lyle  v.  Silver^ 
103  N.  C,  261.  It  has  been  held  that  where  the  Slioriff 
sells  under  execution,  nothing  more  appearing,  it  will  be 
presumed  that  he  complied  with  the  law  by  making  due 
advertisement.  Jackson  v.  Shafer^  11  Johns,  317  ;  Law- 
son  P.  Ev.,  p.  56.  Upon  the  same  principle,  until  the  con- 
trary is  shown,  the  law  infers  that  he  collected  the  amount 
of  the  bid  and  reported  the  fact  with 'the  name  of  the  pur- 
chaser, which  appeared  on  the  return,  as  it  was  his  duty  to 
do.  We  have  been  led  into  this  discussion  probably  by 
the  omission  to  bring  the  execution  and  return  a^  apart  of 
the  transcript,  though  it  was  suggested  on  the  argunjent 
that  there  had  been  some  delay  in  making  up  a  statement 
on  account  of  the  loss  of  court  records  and  papers.  If  this 
return  sufficiently  described  the  land,  as  it  is  admittel  it 
did,  and  evidenced — as  we  must  assume  it  did — the  pay- 
ment of  the  purchase  money,  which  was  the  amount  oftered 
as  a  bid,  then  it  identified  the  subject  matter  and  defined 
the  nature,  extent  and  foundation  of  the  claim,  under  which 
the  agents  and  tenants  of  the  purchaser  entered  November 
2nd,  1869,  and  held  undisputed  possession  from  that  date 
until  December  14,  1S77 — more  than  seven  years.  If 
therefore  the  deed  executed   by  Sheriff  Gentry  to   W.   A. 

Lash,  Sr.,  after  his  death  was  ineffectual   as  a  conveyance 
117—26 
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of  the  legal  title  and  insuflBcient  as  color  of  title,   W.  A. 
Lash  neverthelesB  acquired  title  before  his   death  on   the 
27th  of  December,  1877,  if  the  return  of  the  Sheriff  consti- 
,  tuted  color.     We   are  aware   that  in  Dobson  v.  Murphy, 
Judge  Gaston  delivering  the  opinion  of  the  Court,  it  was 
held  that  such  a  return  upon  9.fi,fa,  was  not  color  of  title; 
but  it  was  conceded  that  Ruffin,  Chief  Justice,  yielded  to 
the  majority  of  the  Court  with  great  hesitation.     In   Tate 
V.  Southard,  1  Hawks,   Judge  Henderson   delivering  the 
opinion  of  the  Court,  it  was  decided  that  the  return   of  a 
sheriff  upon  2,  fieri  facias  was  colorable  title.     When   the 
same  case  came  before  the  Court  a  second  time  it  appeared 
that  an  attachment  had  been  levied  on  the  land,  the  return 
on  the  writ  being  "attached  one  piece  of  land,   that  Rich- 
ardson bought  of  Kennedy,"  and  that  a  writ  of  ^./"a.  after- 
ward<  issued   with   no  other  or  better   description   of  the 
land  and  was  returned  "satisfied."     After  giving  the  defi- 
nition of  color  of  title,  which  was  substantially  repeated  by 
Gaston,  J.,  in  Dobson  v.  Murphy,  supra,  Judge  Hender- 
son said  :     "The    color    of   title   set   up   in  this  case  not 
being  in  writing,  for  he  proves  the  purchase  by  parol  only, 
wants  one  of  the  essentials  before  mentioned  and  is  there- 
fore insufiicient.     If  the  purchase  appeared  in  the  sheriff^  s 
return,  it  would  he  necessary  to  examine  whether  such  return 
professed  to  pass  the  titled     The  first  opinion  in  which 
that  learned  Judge  had  pa»rsed  upon  the   question  directly 
seems  to  have  remained  unchallenged   until  sixteen  years 
afterwards  when  the  case  of  Dobson  v.  Murphy  construed 
his  definition  as  excluding  any  sort  of  a  sheriff's  return  on 
an  execution.     In  the  case  oi  At^ent  v.  Arrington^  105  N. 
C,  (at  page  379)  it  appeared  that  there  was  no  seal  to  the 
instrument    under   which   the  plaintiffs  claimed  and  this 
Court,   citing  (at  page  392)  Barger  v.  Hobbs,  67  111.,  592, 
which  rest-d  on  the  ground  that  such  an  instrument  showed 
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the  extent  of  the  possession  and  the  nature  of  the  claim,  held 
that  it  was  suiBcient  as  color  of  title,  though  it  passed 
only  an  equity  in  the  land  to  the  grantees. 

In  Brown  v.  Brown^  Justice  Davis  delivering  the  opin- 
ion of  the  Court  and  referring  to  the  authorities  cited  in 
Avent  V.  Arrington^  said,  in  discussingandgiviug  the  sanc- 
tion of  this  Court  to  the  charge  of  the  Judge  below,  "The 
possession  of  Javan  Davis  and  his  assignee  under  the  bond 
for  title  was  the  possessi^  of  the  vendor,  under  whom  they 
claim,  until  the  purchase  money  was  paid y  Wood,  in  his 
valuable  work  on  limitations  (2  vol.,  pp.  648,  649)  says: 
"But  where  a  contract  is  made  for  the  sale  of  land,  upon 
the  performance  of  certain  conditions  and  the  purchaser 
enters  into  possession  under  the  contract,  his  possession 
from  the  time  of  entry  is  adverse  to  all  except  his  vendor^ 
and  it  seem^  now  to  be  well  settled  that  after  the  per- 
fomance  by  him  of  all  the  conditions  of  the  contract, ^i^e 
from  that  tims  holds  adversely  to  the  vendor  and  full  per- 
formance  is  treated  as  a  sale  and  the  party  in  possession 
may  acquire  a  good  title  as  against  the  vendor  Jyy  the  requis- 
ite period  of  occupancy. ^^  In  a  note  the  author  cites  num- 
erous authorities  from  various  courts  sustaining  the  doctrine 
that  whenever  a  person,  occupying  land  under  an  executory 
agreement  of  another  to  convey,  pays  the  purchase  money 
and  places  himself  in  such  a  position  that  he  can  demand 
title,  his  possession  immediately  becomes  adverse  to  him 
who  has  contracted  to  convey.  Beard  v.  Ryan^  73  Ala., 
37;  Catlin  v.  Deller^  38  Conn.,  26;  Stowher  v.  Oriffin^  20  6a., 
312  ;  Paxson  v.  Bailey^  17  Ga.,  600  ;  Brown  v.  King^  5 
Metcalf,  173.  The  Supreme  Court  of  Georgia  defined  color 
of  title  to  be  "any  thing  in  writing,  connected  with  the 
title,  which  serves  to  define  the  extent  of  the  claim." 
Field  V.  Boynton^  33  Ga.,  242.  In  Bell  v.  Longworth^  6 
Ind.,  273,  it  was  held  that  where  one  enters  into  possession 
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of  land  under  any  written  agreement  defining  the  charac- 
ter and  extent  of  his  claim  and  pays  the  purchase  money, 
such  entry  is  under  color  of  title  and  is  adverse  to  all  the 
world.  In  giving  its  sanction  to  the  same  doctrine  the 
Supreme  Court  of  Illinois,  in  McClelland  v.  Kellogg^  17 
111.,  at  p.  601,  cite  a  number  of  cases  chiefly  from  the 
courts  of  New  York  and  Pensylvania  to  sustain  the  opinion. 
These  authorities  and  many  others  which  might  be  added 
show  that  the  trend  of  judicial  opinion  is  towards  the 
reasonable  view  that  a  purchaser,  who  has  paid  the  price 
for  which  he  bought  whether  from  a  public  officer  at  auction 
sale  or  from  an  individual  contractor  if  he  is  in  the  occupa- 
tion of  the  land  bought,  holds  it  adversely  to  all  the  world 
under  any  writing  that  describes  the  land  and  defines  the 
nature  of  his  claim.  As  we  find  in  our  decisions  serious 
conflict  in  the  definitions  of  color  of  title,  it  seems  the 
m#re  reasonable  to  return  to  the  consistent  view  taken  bv 

ft- 

so  eminent  a  jurist  as  Judge  Henderson,  and  from  which 
Judge  RuFFiN  departed  only  because  he  was  powerless, 
especially  when  the  weight  of  reason  and  of  authority  else- 
where and  the  liberal  tendency  of  our  own  later  adjudica- 
tions tend  so  strongly  in  that  direction.  It  is  but  just  to 
the  purchaser  that  when  he  pays  the  price  and  is  delayed 
in  getting  a  perfect  title  he  should  have  all  of  the  benefit 
incidental  to  the  ownership  of  the  legal  as  well  as  the 
equitable  estate.  Of  course  he  would  enjoy  and  exercise 
such  right  subordinate  to  the  I'egistration  laws  of  the  State, 
and  would  understand  that  it  was  to  his  interest  to  give 
constructive  notice  of  his  claim  by  registration  of  his  con- 
tract or  lis  pendens  or  both,  where  practicable,  at  the  ear- 
liest possible  moment  after  acquiring  a  complete  equity. 
Though,  since  the  passage  of  the  Act  of  1887,  Ch.  147,  an 
unregistered  deed  is  available  as  color  of  title  to  one  in 
possession  ordinarily  {Avent  v.  Arrington^  105  N.  C,  389) 
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the  principle  will  not  be  extended  in  its  application  so  far 
as  to  to  defeat  the  rights  of  a  purchaser  without  notice. 
But  while  litigating  with  thesheriflf  when  the  latter  refuses 
to  make  title,  it  seems  but  just  to  place  him  in  the  same 
position  as  if  he  had  obtained  a  deed  on  the  day  when 
equity  declares  he  has  a  right  to  it.  The  statute  has  pro- 
vided for  treating  him  as  the  owner  by  subjecting  his  land  to 
Bale  under  execution.  While  he  is  so  exposed,  courts 
administering  equity  should  treat  him  at  least  as  a  color- 
able owner.  It  would  seem  but  a  fair  implication  that 
when  the  legislature  declared  by  the  Act  of  1826  that  a 
complete  equity  should  be  subject  to  sale  under  execution, 
the  law  making  branch  of  the  government  meant  to  treat 
the  owner  of  such  an  equity  as  holding  under  at  least  color- 
able title.  In  holding  that  an  occupation  under  a  paper- 
writing  in  the  form  of  a  deed,  except  that  it  wants  a  seal, 
or  under  a  bond  for  title  after  the  payment  in  full  of  the 
purchase  money,  is  adverse  to  all  the  world  and  will  ripen 
into  a  perfect  title  at  the  end  of  the  statutory  period,  this 
Court  is  committed  to  the  reasonable  principle  that  one 
who  has  a  perfect  or  complete  equity  in  land  has  color  of 
title.  There  can  be  no  such  thing  as  a  complete  equity 
without  some  paper-writing  signed  by  the  party  to  be 
charged  and  setting  forth  in  terms  or  by  reference  to 
some  other  paper  the  same  description  which  will  identify 
the  land  as  well  as  the  consideration,  the  receipt  of  which 
may  be  shown  aliunde.  Our  own  adjudications  have  estab- 
lished the  principle  that  a  void  deed  is  often,  if  not  gener- 
ally, color  of  title  {McConnel  v.  McConnel^  64  N.  C,  342) 
and  that  a  deed  executed  in  pursuance  of  on  act  afterwards 
declared  unconstitutional  is  to  be  distinguished  from  one 
executed  in  contravention  of  an  express  statute  or  provi- 
sion of  the  Constitution.  Church  v.  Academy^  2  Hawks, 
234  ;  Ferguson  v.  Wright^  Hi?  N.  C,  537.     The  occupant 
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is  not  generally  presumed  to  know  the  law  in  so  far  as  it 
prescribes  the  nature  of  conveyances  and  the  usual  requis- 
ites as  to  form  and  substance,  and  an  instrument  though 
defective  or  informal  will  be  held  suflScient  provided  he 
seems  to  have  acquired  a  right  to  land.  This  liberal  rule 
however  does  not  extend  so  far  as  to  assume  that  he  does 
not  know  what  is  expressly  prohibited  by  law. 

Viewing  the  sheriff's  deed  as  an  attempted  conveyance 
executed  to  W.  A.  Lash,  Sr.,  after  his  death,  it  would  be 
obviously  void  for  want  of  a  grantee  and  for  failure  to 
deliver.  But  it  was  insisted  that  it  would  operate  to  pass 
the  fee  to  his  heirs  who  were  known  and  could  be  identi- 
fied.  If  we  were  at  liberty  to  treat  the  words  '*W.  A. 
Lash,  Sr.,  and"  as  surplusage,  then  the  delivery  to  W.  A. 
Lash,  Jr.,  who  is  shown  to  have  been  at  the  date  of  deliv- 
ery one  of  the  heirs,  would  enure  to  the  benefit  of  the  other 
heirs  and  tenants  in  common.  But  it  seems  to  be  a  well 
established  principle  of  interpretation  that  a  deed  executed 
to  A,  who  is  at  the  time  dead,  or  his  heirs,  is  good,  if  his 
heirs  can  be  indentified,  for  the  reason  that  he  will  take  if 
living  and  he  has  nc  heirs  until  his  death.  No  such 
uncertainty  arises,  therefore,  as  in  the  case  of  a  grant  to  A 
or  B  both  living.  3  Washburn,  279;  Hazon  v.  Page^  2 
Wallace,  607  ;  Heady  v.  Kearsley^  14  Mich.,  224.  But  a 
deed  to  a  person  not  then  living  "and  his  heirs"  is  void 
because  the  word  "heirs"  is  a  word  of  limitation  and  not  of 
purchase.     Hunter  v.   Watson^  12  California,  363. 

We  concur  with  his  Honor  in  the  opinion  that  the  issuing 
of  the  summons  bv  Nelson  in  1884  did  not  under  the  cir- 
cumstances  arrest  the  running  of  the  statute.  We  do  not 
deem  it  necessary  to  notice  the  other  assignments  of  error, 
though  all  have  been  carefully  reviewed.  We  think,  there- 
fore, that  as  the  return  described  the  land,  named  the  pur- 
chaser, and  showed  the  payment  of  the  purchase  money,  it 
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was  effectual  as  color  to  mature  title  from  its  date.  The 
jury  found  under  the  instructions  of  the  court  below  that 
those  under  whom  plaintiff  claims  (W.  A.  Lash,  Sr.,  and 
his  heirs)  held  continuous  possession  for  seven  years,  and 
such  possession  will  subserve  the  same  purpose,  if  the 
return  was  color  of  title,  as  if  the  deed  had  been  valid  or 
8u£Scient  as  color,  and  had  related  back  to  the  sale.  It  is 
immaterial  whether  the  return  of  the  deed  served  the  pur- 
pose of  color  so  far  as  it  affects  the  rights  of  the  defendant. 
The  error  of  the  Judge,  therefore,  did  him  no  harm.     The 

judgment  is  affirmed. 

Affirmed. 


JAMES  HAWKINS  v.  N.  M.  PEPPER  et  al. 

Mineral  Rights — Contract — Conveyance — Condition  Sub- 
sequent— Forfeiture — Re  entry  by  Grantor. 

1.  Where  an  interest  in  land  is  conveyed  for  a  nominal  considera- 

tion and  is  subject  to  be  defeated  by  failure  to  perform  a  con- 
dition subsequent  which  constitutes  the  real  consideration 
on  the  part  of  the  grantor  for  executing  the  conveyance,  the 
courts  will  adjudge  that  the  grantee,  if  he  has  taken  no  steps 
in  a  reasonable  time  looking  to  and  giving  promise  of  a  com- 
pliance with  it,  has  abandoned  the  purpose  of  performing  it. 

2.  Although  apt  wordu  usually  employed  in  creating  conditions 

subsequent  may  not  be  used  in  a  contract  or  conveyance, 
yet,  if  the  performance  or  non- performance  of  an  act  named 
is  the  only  consideration  or  inducement  for  executii'g  the 
deed,  it  should  ordinarily  be  construed  as  a  condition. 

8.  Where  an  instrument  conveying  the  mineral  rights  in  land, 
after  reciting  a  nominal  consideration,  declared  t)  at  the 
grantor  should  have  **full  power  to  convey,"  and  the  gran- 
tee stipulated  that  he  would  examine  tlie  land,  and,  if  he 
found  valuable  minerals,  would  pay  the  grantor  one-hH  If  the 
net  proceeds  thereof,  or,  should  such  grantee  convey  to  third 
persons,  he  would  pay  the  grantor  $200  and  one-half  the  net 
proceeds  of  the  sale;  Held,  that  the  rights  of  the  grantee 
under  such  instrument  were  forfeited  by  his  failure,  for  eight 
years,  to  open  the  mine  and  prepare  it  for  sale. 
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4.  Where  a  conveyance  of  mineral  rights  in  land  is  defeated  by  the 
grantee^s  failure  to  perform  the  particular  acts  stipulated  to 
be  done  by  him  in  the  instrument  itself,  and  which  form  the 
real  consideration  therefor,  a  re-entry  by  the  grantor  is 
unnecessary. 

Civil  action,  tried  before  Brown^  Judge^  and  a  jury, 
Fall  Term,  1895,  of  Stokes  Superior  Court. 

The  defendant,  Pepper,  was  allowed  to  come  in  and  be 
made  a  defendant,  as  the  alleged  landlord  of  the  defendant 
Martin,  claiming  the  property  in  dispute  ;  whereupon  the 
trespass  was  claimed  to  have  been  committed  by  virtue  of 
a  certain  paper  writing  or  contract,  under  seal,  executed 
between  the  plaintiff  and  said  Pepper,  a  copy  of  which  is 
set  up  in  the  defendant's  answer,  and  marked  "Exhibit 
A." 

The  following  issues  were  submitted  without  objection  : 

"1.  Were  the  words  'five  years,'  whereby  the  duration 
of  Pepper's  rights  under  the  written  deed  of  October  20th, 
1882,  was  to  be  limited  to  that  period,  omitted  from  the 
said  paper-writing  by  the  fraud  and  imposition  of  the 
defendant,  N.  M.  Pepper,  the  draughtsman  thereof,  and 
the  mistake  of  the  plaintiff? 

"Answer.     'No.' 

"2.  Has  the  defendant,  the  said  Pepper,  forfeited  all 
riglits  under  said  contract  of  October  20th,  1882,  for  failure 
to  operate  or  sell  said  mine  ? 

"Answer.    'Yes.' 

"3.  Did  the  defendant  during  1894,  shortly  before  the 
commencement  of  this  action,  wrongfully  and  unlawfully 
enter  upon  the  said  lands  of  the  plaintiff,  as  alleged  in  the 
complaint  ? 

"Answer.  'Yes.' 

"4.  What  damage  has  the  plaintiff  sustained  by  said 
trespass,  if  any  ?  , 
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"Answer.     'One  penny.' " 

The  defendant,  in  apt  time,  objected  to  the  submission 
of  issue  No.  2,  upon  the  ground  that  said  paper-writing  of 
October  20th,  1882,  was  a  deed  of  bargain  and  sale,  and 
the  estate  of  Pepper  therein  could  not  be  forfeited. 

Objection  overruled  ;  exception  by  defendant. 

Janies  Hawkins  testified  in  his  own  behalf:  That  he 
'was  in  possession,  and  had  been  for  a  long  number  of  years, 
of  a  farm  and  a  tract  of  land,  whereon  he  resided,  in  the 
county  of  Stokes,  in  which  was  situated  the  mica  mine  and 
mineral  property,  described  in  the  said  paper-writing  of 
October  the  20th,  1882  ;  that  he  signed  and  executed  said 
paper  writing,  and  delivered  it  to  N.  M.  Pepper.  That 
the  said  Pepper  and  his  associates  commenced  to  operate 
said  mine,  and  did  operate  it  continuously  up  to  and 
including  the  year  1885.  The  last  work  was  done  on  the 
mine  in  1885 ;  since  then  they  have  not  operated  the  mine 
at  all. 

I  notified  the  defendants,  about  three  months  before  this 
suit  was  brought,  to  keep  off"  this  land,  and  demanded  said 
paper-writing  to  be  surrendered.  After  I  notified  them, 
they  commenced  to  work  a  part  of  each  day  and  put  the 
defendant  Martin  there  to  work.  It  was  eight  years,  dur- 
ing which  they  did  not  work  at  all.  I  brought  this  suit 
and  got  an  injunction  and  stopped  it. 

The  defendants,  in  due  time,  objected  to  all  of  the  above 
testimony  as  to  non-user  and  abandonment.  Objection 
overruled,  exception  by  defendant. 

There  was  much  other  testimony  given  by  the  plaintiff, 
as  well  as  the  defendants,  in  regard  to  the  first  issue,  which 
it  is  unnecessary  to  set  out. 

The  defendant,  N.  M.  Pepper,  and  his  witness,  James 
A.  Pepper,  testified :  That  immediately  upon  the  execu- 
tion of  the  contract,  dated  October  the  20th,  1882,  a  copy 
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of  which  is  made  a  part  of  defendant's  answer,  they  began 
to  work  in  the  mine,  on  the  lands  of  the  plaintiff,  and  got 
out  a  considerable  amount  of  mica,  and  continued  to  work 
said  mine  until  about  the  month  of  August,  1886,  when  it 
was  found  unprofitable  to  work  the  mine,  and  it  was  dis- 
continued and  not  regularly  worked  again  until  the  year 
1894,  except  on  several  occasions;  during  that  period,  the 
defendants  got  out  some  specimens  of  mica  in  <  rder  to  sell 
the  mine.  In  1894  they  put  the  defendant,  Martin,  there 
to  work.  That,  ever  since  1882,  the  defendant,  N.  M. 
Pepper  has  made  many  efforts  to  sell  the  mine,  and  has, 
during  the  time,  sent  specimens  of  the  mica  over  the  coun- 
try, and  written  a  great  many  letters,  offering  the  mine  for 
sale,  and  has  at  times  obtained  propopals  for  the  purchase, 
which  fell  through,  and  as  yet  has  not  been  able  to  sell 
the  property.  That,  in  1893,  they  were  negotiating  a  sale, 
but  it  fell  through. 

At  the  close  of  the  evidence,  the  court  instructed  the 
jury  that  upon  the  entire  evidence,  they*  should  answer  the 
second  issue,  Yes.  The  jury  rendered  a  verdict  for  the 
plaintiff. 

Defendant  moved  for  a  new  trial,  assigning  errors  as 
follows  : 

"1.  Error  in  the  admission  of  evidence  ori  behalf  of  the 
plaintiff,  tending  to  show  that  the  defendant,  N.  M.  Pep- 
per, had  failed  to  work  the  mine  between  August,  1886, 
and  1894. 

"2d  For  error  in  submitting  issue  No.  2.  For  error 
in  charge  of  the  court  as  to  issue  No.  2,  as  above  set  out." 

Motion    overruled.       Judgment   for    the    plaintiff    and 
defendant  appealed. 
Exhibit  A.  was  as  follows  : 
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"State  of  North  Carolina, 

"Stokes  County,  October  20th,  1882. 
*'^Know  all  men  hy  these  presents^  That  I,  James  Haw- 
kins, of  the  county  of  Stokes,  and  State  of  North  Carolina, 
of  the  first  part,  for  and  in  consideration  of  the  sum  of  one 
dollar,  to  us  in  hand  paid  by  N.  M.  Pepper  of  the  county 
and  State  aforesaid,  of  the  other  part,  the  receipt  whereof 
is  hereby  acknowledged,  have  this  day  bargained  and  sold, 
and  by  these  presents  do  bargain  and  sell  unto  N.  M.  Pep- 
per, his  heirs  and  assigns,  all  our  right,  title,  interest  and 
claim  in  and  to  all  the  iron,  copper  and  lead  ores,  and  also 
all  other  minerals  that  may  be  found  in,  on  and  appertain- 
ing to  the  lands  of  the  said  James  Hawkins,  lying  in  the 
county  of  Stokes,  on  the  waters  of  Raccoon  Creek,  adjoin- 
ing the  lands  of  Joel  Hawkins  and  Joseph  Hutchins, 
beginning  at  Joel  Hawkins'  line,  thence  up  the  cr^ek  to  the 
mouth  of  the  Little  branch  ;  thence  up  the  branch  as  it 
meanders  to  the  head  of  said  branch ;  thence  south  to  Joel 
Hawkins'  line ;  thence  with  his  line  to  the  beginning,  sup- 
posed to  contain  five  acres:  with  the  privilege  of  ingress 
and  egress,  entering  on  any  part  of  said  land  and  premises 
to  dig,  mine  and  carry  away  any  of  said  minerals,  ores  or 
metals,  and  to  build  machinery  of  any  kind,  use  any  water 
power  for  any  purpose,  build  and  use  tram,  rail  and  other 
roads,  over  any  part  of  said  land,  with  the  right  to  use  any 
timber,  or  other  material  necessary  to  the  mining  and 
working  of  said  minerals  to  fit  the  same  for  any  market,  all 
of  which  rights  and  privileges,  the  said  N.  M.  Pepper,  his 
heirs  or  assigns,  shall  have  the  full  power  to  convey  to 
other  party  or  parties.  For  the  consideration  aforesaid, 
the  said  N.  M.  Pepper  agrees  to  make,  or  cause  to  be  made, 
examination  of  the  aforesaid  lands,  and,  if  any  valuable 
minerals  are  found,  shall  pay  the  said  James  Hawkins  one- 
half  of  the  net  amount  he  may  receive  for  the  said  n'inerals 
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or  metals;  or,  in  case  the  said  N.  M.  Pepper  shall  convey 
the  rights  and  privileges  hereby  granted  to  other  party  or 
parties,  then  and  in  that  case,  he,  the  said  N.  M.  Pepper, 
shall  pay  the  party  of  the  first  part  two  hundred  dollars, 
and  in  addition  thereto  shall  pay  the  said  party  of  the  first 
part  one-half  the  remainder  of  the  net  amoant  he  may 
receive  for  the  said  minerals  and  privileges,  after  deduct- 
ing the  expense  of  developing  the  same,  erecting  machin- 
ery, etc. 

"In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals,  the  day  and  year  first  above  written. 
"Witness :  James  Hawkins.      [Seal.] 

"James  A.  Pepper,  N.  M.  Pepper.         [Seal.]" 

"Jay  W.  Pepper. 

Messrs.  Watson  cfe  Buxton  and  A.  M,  Stacks  for  plain- 
tiff's. 

Messrs.  W.  W.  King  and  Glenn  <&  Manly^  for  defend- 
ants (appellants). 

Avery,  J. :  It  is  a  well  settled  principle  that  where  an 
estate  or  interest  in  land  is  conveyed  for  a  nominal  consid- 
eration and  is  subject  to  be  defeated  by  failure  to  perform 
a  condition  subsequent  which  constitutes  the  consideration 
on  the  part  of  the  grantor  for  executing  the  deed  convey- 
ing it,  a  reasonable  time  will  be  allowed  for  its  perform- 
ance, after  which  the  courts  will  adjudge  that  the  grantee, 
if  he  has  taken  no  steps  looking  to  and  giving  promise  of 
a  compliance  with  it,  has  abandoned  the  purpose  to  per- 
form it.  Hoss  v.  T'remaine^  2  Met.,  (Mass)  495;  Allen y. 
Howe^  105  Mass.,  241 ;  6  Am.  &  Eng.  Enc,  p.  903,  note  1  ; 
2  Washburne  (5th  Ed.)  p.  12,  star  pp,  449,  450  ;  Austins. 
Camhridgeport  Parish^  21  Pick.  (Mass.)  215. 

It  is  familiar  learning  that  certain  apt  words  will  always 
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be  construed  to  create  a  condition  subsequent.  But 'deeds 
and  leases  are  contracts  and  that  before  us  for  interpreta- 
tion contains  mutual  stipulations  and  is  signed  by  both  of 
the  parties  to  it.  A  contract  may  be  construed  by  looking 
to  all  parts  of  the  instrument  embodying  it,  in  order  to 
ascertain  whether  the  parties  intended  to  create  such  con- 
ditions, though  they  may  have  failed  to  use  the  apt  words 
usually  employed.  2  Washburne  R.  P.,  p.  27,  star  p.  459  ; 
1  Wood  on  L.  &  T.,  Sec.  233,  p.  502  ;  5  Lawson's  Rights 
&  Rem.,  Sec.  2511.  Though  neither  the  words  "on  con- 
dition,'* "provided  always,"  "if  it  shall  so  happen"  nor 
other  equivalent  expressions  appear  in  the  instrument,  and 
though  no  clause  of  re-entry  be  inserted  and  yet  it  appears 
"that  the  performance  or  non-performance  of  an  act  named 
is  the  only  consideration  or  inducement  for  executing  the 
deed,  it  should  ordinarily  be  construed  as  a  condition." 
6  Lawson's  R.  &  R.,  Sec.  2760,  p  4499  ;  Railroad  Co,  \\ 
Hood^  66  Indiana,  580,  cases  cited,  p.  585. 

The  agreement  which  gives  rise  to  the  controversy, 
recites  in  the  first  paragraph  a  nominal  consideration  for 
conveying  the  mineral  interest  in  a  certain  tract  of  land 
with  rights  of  ingress  and  egress,  to  work  the  same  and  to 
use  "any  timber  or  other  material  thereon  to  fit  the  same 
for  market,"&c.  The  grantor  adds  at  the  conclusion  of  the 
stipulations  that  "the  said  N.  M.  Pepper  (the  grantee)  his 
heirs  or  assigns,  shall  haveyWZ  power  to  convey  to  other 
party  or  parties.'*'^  The  agreement  on  the  part  of  the 
defendant  Pepper  is  as  follows  :  "For  the  consideration 
aforesaid,  the  said  N.  M.  Pepper  agrees  to  make,  or  cause 
to  be  made,  examination  of  the  aforesaid  lands,  and  if  any 
valuable  minerals  are  found,  shall  pay  the  said  James  Haw- 
kins one-half  of  the  net  amount  he  may  receive  for  the 
said  minerals  or  metals ;  or,  in  case  the  said  N.  M.  Pepper 
shall  convey  the  rights  and  privileges  hereby  granted  to 
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other  "party  or  parties,  then  and  in  that  case,  he,  the  said 
N.  M.  Pepper,  shall  pay  the  party  of  the  first  part  two 
hundred  dollars,  and  in  addition  thereto  shall  pay  the  said 
party  of  the  first  part  one  half  the  remainder  of  the  net 
amount  he  may  receive  for  the  said  minerals  and  privi- 
leges, after  deducting  the  expense  of  developing  the  same, 
erecting  machinery,"  etc. 

The  defendant  contends  that  the  instrument  is  to  be  con- 
strued as  an  absolute  deed  to  the  fee  simple  in  the  mineral 
interest;  but  if  the  parties  intended  that  the  agreement 
should  operate  as  an  indefeasible  conveyance,  it  is  difficult 
to  conceive  why  the  power  to  convey  should  be  given,  as  a 
conclusion  to  the  mutual  stipulation  of  the  plaintifl^,  to 
one,  who  was  already  the  absolute  owner  of  the  interest 
which  he  was  empowered  to  alien.  This  provision  is 
utterly  irreconcilable  with  any  other  mutual  understand- 
ing, but  that  the  title  was  conveyed  to  the  defendant  in 
order  that,  after  working  it. and  paying  over  the  royalty 
agreed  upon  (one-half  the  net  amount  received  for  minerals 
sold)  the  said  N.  M.  Pepper  should  be  empowered  to  sell 
the  developed  mine  upon  paying  two  hundred  dollars,  and 
in  addition  one-half  of  the  net  proceeds  of  the  sale 
to  the  plaintiff.  If  the  contention  of  defendant's  coun- 
sel is  correct.  Pepper  has  aquired  the  absolute  right  to 
the  mineral  interest  in  the  land  for  a  mere  nominal  con- 
sideration, while  his  covenant  to  pay  half  the  net  proceeds 
of  minerals  taken  out  or  of  a  sale  of  the  whole  interest  is  a 
mere  personal  covenant  to  be  performed  whenever  he  or 
his  heirs  may  see  fit  to  work  the  mine,  or  develop  and  sell 
it.  In  Maxwell  v.  Todd^  112  N.  C,  678,  the  operative 
words  in  the  instrument  construed  to  be  a  lease  forfeitable 
for  non  user,  were  "hereby  leases  and  by  these  pres- 
ents does  grant  and  convey  to  the  said  parties  of  the  second 
part  their  heirs,   executors    administrators  and   assigns." 
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The  term  was  declared  to  be  99  years,  the  object  mining 
for  minerals,  the  royalty  one-tenth  of  the  net  proceeds  of 
all  minerals  taken  out,  and  the  consideration  as  in  this 
case  one  dollar.  It  was  held  there  that  the  instrument 
should  be  construed  as  though  a  clause  of  defeasance  or 
forfeiture  had  been  expressly  embodied  in  the  deed.  The 
same  principle  is  declared  applicable  to  mining  leases  in 
Conrad  v.  Morehead^  89  N.  C,  31. 

We  conclude  that  there  was  manifestly  no  intent  to  vest 
in  the  defendant  Pepper  an  absolute  and  indefeasible  estate 
for  the  nominal  consideration,  but  that  it  was  the  mutal 
understanding  that  the  fee  should  pass  to  him  for  the  tem- 
porary purpose  of  selling  within  a  reasonable  time,  and 
that  meantime  there  was  an  implied  condition  attached 
that  he  should  not  abandon  the  work  of  opening  and  devel- 
oping the  mine,  so  that  it  should  be  fitted  for  active  opera- 
tions by  Pepper  or  for  examination  with  a  view  to  purchase 
by  others.  The  performance  of  the  agreement  to  open  the 
mine  and  prepare  it  for  sale  was  the  only  inducement  to 
convey,  and  the  facts  bring  the  case  within  the  just  princi- 
ple already  stated.  The  failure  by  Pepper,  according  to 
his  own  testimony,  to  work  the  mine  for  the  years  1886  to 
1894  o])erated  in  contemplation  of  law  as  a  forfeiture  of 
his  rights  under  the  contract,  just  as  though  an  express 
provision  had  been  inserted  in  it  that  he  should  forfeit  all 
rights  acquired  under  it  if  his  running  operations  should  be 
abandoned  for  a  reasonable  time.  When  his  rights  were 
once  so  lost,  it  w^as  not  necessary  for  the  plaintiff  to  re-enter, 
since  the  estate  had  vested  in  Pepper  for  a  particular  pur- 
pose which  appeared  upon  the  face  of  the  instrument,  and 
not  subject  only  to  the  preformance  of  an  act  to  be  done 
dehors^  which  should  give  the  right  of  re-entry  and  ren- 
der it  necessary  to  assert  the  claim  to  the  forfeiture  by 
some  such  public  act. 
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There  was  no  error  in  the  instruction  given  to  the  jury, 
in  effect,  that  in  any  aspect  of  the  evidence  the  rights 
acquired  by  Pepper  under  the  deed  had  been  forfeited. 

Affirmed. 


NATIONAL  BANK  OF  GREENSBORO  et  al  v.  J.  E.  GILMER  et al. 

Resulting  Trusts — Assignment  for  Benefit  of  Creditors^ 
Yalidity  of — Failure  hy  Assignor  to  File  Schedule  of 
Preferred  Debts. 

1.  To  establish  a  parol  trust  in  land  in  favor  of  a  person  whose 

money  is  alleged  to  have  gone  into  the  purchase  and 
improvement  of  the  land,  the  evidence  must  show  the  exist- 
ence of  the  facts  constituting  the  trust  at  the  time  of  the 
transmission  of  the  legal  title. 

2.  While  the  Act  of  1893  (ch.  453)  does  not  prohibit  bona  fide  mort- 

gages to  secure  one  or  more  pre-existing  debts,  yet,  where  a 
mortgage  is  made  of  the  entirety  of  a  large  estate  for  pre- 
existing debts  (omitting  only  an  insignificant  remnant  of 
property)  the  mortgage  is  in  effect  an  assignment  for  the 
benefit  of  creditors  secured  therein,  and  is  subject  to  the 
regulations  prescribed  in  said  Act  of  1893. 

3.  Under  the  Act  regulating  assignments  for  benefit  of  creditors 

(ch.  453,  Acts  of  1893)  the  failure  of  the  assignor  to  file  the 
schedule  of  preferred  debts  as  required  in  said  Act,  renders 
the  deed  of  assignment  void  as  to  attaching  creditors. 

Petition  by  defendants  to  rehear  the  same  case,  reported 
in  116  N.  C,  684.     The  petition  was  as  follows: 

"Ist.  That  the  above-entitled  cause  was  regularly  heard 
at  the  February  Term,  1895,  of  the  Supreme  Court  of 
North  Carolina,  upon  the  call  of  the  9th  Judicial  Dis- 
trict, and  an  opinion  rendered  by  his  Honor,  Avery,  Justice, 
said  cause  having  been  taken  by  appeal  from  the  Novem- 
ber Term,  1894,  of  Forsyth  Superior  Court.  Your  peti- 
tioners now  make,  as  part  of  this  petition,  the  record   of 
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said  cause,  as  appears  in  the  Supreme  Court  aforesaid. 
And  now  ask  and  pray  for  a  rehearing  of  said  cause,  upon 
the  following  alleged  errors  of  law  and  matters  overlooked, 
wherein  your  petitioners  most  respectfully  say  they  have 
just  cause  of  complaint. 

"^nd.  Your  petitioners  respectfully  say  :  That  the  first 
alleged  error  was  in  relation  to  what  is  called  in  the  plead- 
ings the  Factory  Lot,  wherein  the  Court  held  that  the 
evidence  oflFered  by  the  defendants,  to  establish  a  trust  in 
said  factory  lot  in  behalf  of  John  L.  Gilmer  and  Powell 
Gilmer,  was  not  sufficient ;  but  that  the  said  evidence  only 
created  the  relation  of  debtor  and  creditor  between  J.  E. 
Gilmer  and  wife,  Laura  Gilmer." 

1st  error:  That  the  court  committed  an  alleged  error  of 
law,  in  that  they  held  the  said  contract  of  J.  E.  Gilmer 
and  wife,  Laura  Gilmer,  was  ex,ecutory,  and  thei'efore  the 
notes  became  the  property  of  J.  E.  Gilmer  i)y  his  wife's 
death.  (See  George  v.  Highy  85  N.  C,  99  ;  Dula  v.  Young^ 
70  N.  C,  45()).  For  that  it  is  manifest,  to  sustain  the 
trust  in  this  case,  the  contract  between  husband  and  wife 
was  executed  at  the  time,  and  under  the  express  agreement 
with  his  wife,  J.  E.  Gilmer  took  his  wife's  money,  which 
he  then  had,  and  purchased  the  factory  lot  and  constrmted 
the  improvements  thereon. 

II.  For  the  alleged  matters  overlooked :  The  Court 
said  "he  bought  the  land  with  the  firm's  money,  and  con- 
structed the  building  thereon  also  with  the  funds  of  the 
firm;"  whereas  the  court  overlooked  the  testimony  of  J.  E. 
Gilmer,  to-wit:  "that  the  money  in  the  firm  of  Edmunds 
&  Gilmer  was  his  wife's  money,  and  which  he  took  out  of 
the  firm,  by  express  agreement  between  his  wife  and  him- 
self that  he  should  so  take  out  the  funds,  buy  the  lot  and 
construct  the  factorv  on  it."     The   Court   overlooked  the 

testimony  of  E.  C.  Edmunds  to  the  same  import. 
117—27 
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The  Court  further  said  :  "He  subsequently,  in  1891, 
bought  his  partner  out  without  any  directions  or  instruc- 
tions from  his  wife,  who  was  not  consulted ;"  whereas  the 
Court  overlooked  the  testimony  of  J.  E.  Gilmer,  that  he 
"bought  his  partner  out  by  the  expreps  direction  of  his 
wife,  who  was  consulted  about  the  matter,  and  by.  an 
agreement  with  her  that  he  would,  with  the  money  of 
her's  in  the  firm,  purchase  the  lot  and  build  the  factory 
thereon." 

The  Court  further  said  :  "In  1892  he  executed  more 
notes  to  his  wife  and  entered  credits  on  those  then  exist- 
ing." In  this  the  Court  was  misled  by  the  printed  record, 
taken  from  erroneous  copy  made  by  the  trial  Judge,  who 
inadvertently  put  in  1892  for  "1882,"  as  this  will  plainly 
appear  from  the  notes  of  the  evidence  taken  by  the  Judge 
at  the  trial,  in  his  own  handwriting,  and  by  the  original 
notes  themselves,  which  were  exhibited  on  trial. 

III.  For  alleged  errors  of  law  and  matters  overlooked: 
In  that  the  court  held  that  the  deed  in  trust,  from  J.  E. 
Gilmer  to  J.  W.  Sheppard,  was  void  under  the  Acts  of 
1893,  cliapter  463,  for  failure  to  file  schedule  of  preferred 
debts  by  trustor,  and  for  failure  to  file  inventory  and 
accounts  by  trustee,  as  provided  in  said  act. 

The  Court  says  :  "When  a  mortgage  is  made  of  the 
entirety  of  a  large  estate,  for  a  pre-existing  debt,  omitting 
only  an  insignificant  remnant  of  property,  said  mortgage 
comes  within  the  provisions  of  said  Act."  The  Court  over- 
looked the  evidence  that  there  was  a  large  amount  of  prop- 
erty of  greater  value  than  that  conveyed  in  the  trust, 
owned  and  held  by  the  trustor  at  the  time  of  the  execution 
of  said  deed. 

Tliat  the  court  has  overlooked  the  fact  that  the  trust 
contained  a  clause  of  defeasance,  making  it  an   oidinary 
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deed  in  trust  and  not  a  general  assignment  for  the  benefit 
of  creditors.     See  Woodruff  v.  Bowles^  104  N.  C,  197. 

For  alleged  errors  of  law  :  "For  that  the  court  held  that 
the  deed  in  trnst,  aforesaid,  was  a  general  assignment. 

For  that  the  court  held  that  such  deed  in  trust  comes 
under  the  provisions  of  said  act,  when  it  is  manifest  from 
the  provisions  thereof  that  the  said  act  of  Assembly  is  an 
act  regulating  and  providing  for  the  settlement  of  the 
estates  of  insolvents,  by  providing  that  all  their  debts  shall 
at  once  become  due,  and  for  the  settlement  of  their  estates 
before  the  clerk. 

Your  petitioners  respectfully  say :  The  court  having 
only  granted  a  new  trial,  there  is  no  order  made  in  the 
cause,  that  your  petitioners  must  perform,  before  prefer- 
ing  this  petition.  Your  petitioners,  therefore,  respect- 
fully ask  of  the  court  for  the  alleged  errors  of  law  and 
matters  overlooked,  that  they  be  allowed  a  rehearing  of 
said  case,  upon  the  two  restricted  and  specified  points  as 
herein  set  forth." 

On  the  petition  Avery,  J.,  endorsed  the  following 
order  : 

"I  am  of  opinion  that  a  rehearing  should  be  granted 
upon  the  questions  : 

"I.  Whether  the  court  overlooked  any  testimony  tend- 
ing to  take  the  deed  executed  by  J.  E.  Gilmer  to  J.  W. 
Sheppard  out  of  the  class  of  deeds  of  assignment  to  which 
the  Act  of  1893,  chapter  453,  is  applicable. 

"2.  Upon  the  question  whether,  in  any  aspect  of  the 
evidence,  there  was  error  in  holding  that  the  deed  execu- 
ted by  J.  E.  Gilmer,  to  his  sons,  was  without  consideration 
and  void  as  to  creditors,  and  that  the  agreement  of  J.  E. 
Gilmer  with  his  wife  was  executory,  and  especially  upon 
the  question  whether  the  testimony  of  J.  E.  Gilmer  and 
E.  C.  Edmunds  was  not  overlooked  by  the  court,  in  stating 
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the  conclusion  of  law  as  to  the  validity  of  said  last-named 
deed. 

(Signed.)  "Atery,  J." 

Messrs,  Watson  dk  Buxton^  Jones  <&  Patterson^  and 
Olenn  cfe  Manly^  for  petitioners. 

Messrs.  Dillard  cfe  King^  D.  Z.  Russell  and  Ricaud  & 
Weill^  contra. 

FuRCHES,  J.:  This  case  is  regarded  as  one  of  importance 
to  the  parties  and  to  the  public,  and  as  two  gentlemen  of 
recognized  learning,  practicing  in  this  court,  have  certified 
that  they  have  examined  the  opinion  delivered  at  the  last 
term  and  published  in  116  N.  C,  684,  and  the  authorities 
there  cited,  and  that  they  are  of  the  opinion  that  there  are 
manifest  errors  in  this  opinion,  and,  a  rehearing  having 
been  ordered,  it  becomes  our  duty  to  give  the  case  a  care- 
ful reconsideration. 

The  petition  points  out  two  questions  involved  in  the 
case,  and  decided  by  this  Court,  as  erroneous  and  the  order 
for  a  rehearing  is  confined  to  these  questions.  The  first 
error  assigned  is  as  to  what  is  called  in  the  pleadings  the 
"Factory  Lot,"  which  the  defendant  J.  E.  Gilmer  conveyed 
to  his  sons,  J.  L.  Gilmer  and  Powell  Gilmer,  on  the  2nd 
day  of  August,  1893.  As  grounds  of  this  error  the  petition 
alleges  that  the  court  overlooked  the  evidence  of  the  defend- 
ant Gilmer,  as  follows:  "That  the  money  in  the  firm  of 
Edmunds  &  Gilmer  was  his  wife's  money  and  which  he 
took  out  of  the  firm  by  express  agreement  bet w^^on  his  wife 
and  himself  that  he  should  take  out  the  funds,  buy  the  lot 
and  construct  the  factory  on  it."  We  have  read  the  evi- 
dence of  the  defendant  Gilmer  with  care  and  fail  to  find 
the  paragraph  quoted  in  the  petition,  as  shown  above. 
The  petition  also  states  that  one  of  the  notes  executed  by 
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the  defendaDt  Gilmer  to  his  wife  as  in  1892,  was  error  and 
-should  have  been   1882;   but   upon  the   argument  it   was  * 
admitted  by  one  of  the  counsel  for  defendant   that  it   was 
given  in  1892  as  it  appears  of  record. 

The  learned  counsel  who  certify  to  the  manifest  error  of 
the  court  say  that  the  strongest  view  of  the  evidence  for 
the  defendant  should  have  been  taken  by  the  court,  whereas, 
the  court  selected  the  strongest  part  of  the  evidence  for  the 
plaintiff,  and  quotes  the  following  from  the  evidence  of  the 
defendant  J.  E.  Gilmer,  to-wit  :  "It  was  an  agreement,  an 
understanding  between  me  and  my  wife  that  I  should  use 
her  money  in  this  way."  And  further  on  he  says,  "$9,000 
or  $10,000  of  her  money  went  into  the  factory.  As  for 
money  collected  in  1892  I  put  it  by  her  express  direction, 
in  the  factory  real  estate." 

We  agree  to  the  proposition  that  the  court  should  have 
considered  the  evidence  most  favorable  U)  the  defendant — 
that  is,  if,  from  the  evidence  of  one  witness,  the  jury  might 
have  found  for  defendant,  and  from  the  evidence  of  another, 
or  all  the  other  witnesses,  they  should  have  found  for  the 
plaintiff,  the  court  should  have  submitted  the  issue  of  fraud 
to  the  jury,  as  the  court  could  not  tell  which  witness  the 
jury  would  believe.  But  that  is  not  this  case.  Here  all  the 
evidence  relied  upon  by  defendant  comes  from  the  defend- 
ant himself,  corroborated  to  some  extent,  as  he  alleges,  by 
the  testimony  of  Edmunds  and  Dr.  Lash.  Therefore  the 
testimony  of  the  defendant  Gilmer  and  of  Edmunds  and 
Dr.  Lash,  that  contradicts  the  statement  above  quoted  (and 
this  is  the  strongest  statement  for  him  to  be  found  in  his 
testimony)  is  of  equal  credibility,  as  that  for  him.  If  none 
of  it  is  to  be  believed  then  it  proves  nothing.  But  if  one 
part  of  it  is  to  be  believed  the  other  part  is  to  be  believed. 
Therefore,  in  order  to  determine  whether  it  proves  the  pro- 
position— that  is,  whether  it  proves  that  defendant  Gilmer 
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used  his  wife's  money  in  the  purchase  of  the  factory  prop- 
erty, out  of  which  a  trust  was  created  and  resulted  in  her 
and  her  heirs — the  whole  of  his  testimony  upon  this  point 
should  be  considered  together  as  a  whole.  It  therefore 
becomes  necessary  that  we  should  make  a  few  quotations 
from  the  evidence  of  the  defendant  Gilmer,  which  we  pro- 
ceed to  do  as  follows:  "The  money  that  I  used  of  hers  I 
gave  my  notes  for.  These  notes  were  given  the  time  they  bear 
date ;  amount  thereof  $9,200  and  interest  amounting  now 
to  more  than  $13,00.  In  1891  they  amounted  to  $11,000 
or  $12,000.  The  notes,  ten  in  number  payable  tt>  Mrs. 
Laura  A.  Gilmer,  put  in  evidence.  One  of  these  notes 
was  given  March  1892  for  her  half  interest  in  the 
Florida  lands."  Another  note  for  two  bonds  go* ten  by 
her  from  I.  G.  Lash's  estate.  I  gave  these  notes  to  my 
wife  and  she  told  me  to  keep  them  for  her  in  my  safe. 
These  notes  were /or  the  large  sum  of  money  mentioned  in 
in  the  deed. 

Again  :  "The  construction  of  the  warehouse  paid  for  by 
checks  of  Edmunds  &  Gilmer  and  by  currencey,  some  of  it 

belonged  to  said  firm  and  some  of  it  to  myself.     " " 

In  1894  I  bought  Edmunds  out,  giving  him  checks  on  the 
Wachovia  Bank.     I  got   the  deed  May  26,   1891,  paying 

him  $8,000 The  notes  were  my  wife's  property  ;  I  owed 

them  to  her  at  her  death  and  I  was  keeping  thefm  for  her 
in  my  safe 

"The  money  I  got  from  her  from  1880  to  1886,  I  used  in 
general  course  of  business.  As  for  money  collected  in 
1892,  I  put  it  by  her  express  directions  in  the  factory  real 
estate.  " 

E.  0.  Edmunds,  former  partner,  and  witness  for  defend- 
ant J.  E.  Gilmer,  testified  as  follows :  "In  buying  lot  in 
Winston,  we  paid  for  it  $2,400,  out  of  the  funds  of  Edmunds 
&  Gilmer.     Mrs.  Gilmer  had  said  that   we  must  buy  a  lot 
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and  build  a  factory  thereon.  The  factory  cost  about  $14,- 
600  ;  was  paid  for  by  checks  of  Edmunds  &  Gilmer;  some- 
times we  would  pay  cash  and  be  reimbursed  from  funds 
that  came  into  the  business.  We  began  business  in  Decem- 
ber, 1890,  and  dissolved  in  August,  1891.    J.  E.  Gilmer  said 

•  he  wanted  the  factory  to  give  to  his  sons The  lot  was 

bought  and  factory  built  with  assets  of  Edmunds  &  Gilmer. 
Mr.  Gilmer  paid  me  for  my  interest  in  1891.  " 

Dr.  Lasb,  brother-in-law  and  witness  for  defendant  Gil- 
mer, testified  as  follows  :  "On  two  occasions  I  remember 
Capt.  Gilmer  and  his  wife  being  present,  she  told  of  her 
money  being  kept  separate  ;  she  said  he  was  not  to  use  it 
in  his  business,  that  it  was  to  be  kept  for  her  children.  " 
"In  the  latter  part  of  1892  or  early  in  1893  she  told  me 
she  had  decided  to  put  the  boys  in  the  tobacco  business 
when  they  finished  school.  She  thought  there  was  a  bet- 
ter future  for  them  in  tobacco  than  in  merchandising.  " 

This  being  the  evidence  in  the  case  upon  the  question  of 
consideration  and  resulting  trust  in  Mrs.  Gilmer,  and  (we 
will  say  )plaintiff  demurs  to  the  evidence,  could  the  Court 
say  that  it  established  a  trust  in  Mrs.  Gilmer?  Taking 
the  evidence  of  the  defendant  Gilmer  as  a  whole,  which  we 
are  bound  to  do,  and  which  the  jury  would  be  bound  to  do, 
acting  under  proper  instructions  from  the  court,  can  it  be 
justly  claimed  that  there  is  any  evidence  which  ouglit  to 
go  to  a  jury  to  establish  the  proposition  that  the  fa<ttory 
was  bought  with  Mrs.  Gilmer's  money?  Would  it  not  be 
betterfordefendant  Gilmer  to  reconcile  this  quotation  made 
by  the  gentlemen  who  certify  to  the  error  committed  by 
the  court  (as  they  think)  by  saying  he  used  $9,000,  or 
$10,000,  he  had  borrowed  from  his  wife,  and  for  which  he 
gave  her  his  notes,  which  notes  were  due  and  owing  her 
when  she  died?  That  it  was  this  money  he  used  in  the 
tobacco  business  and  in  buying  and    building  the  tobacco 
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factory.  Taking  his  evidence  all  together  it  seems  to  as 
it  cannot  be  reconciled  in  any  other  way,  if  it  can  in  this 
way.  But  to  establish  a  parol  trust,  the  evidence  must 
establish  the  facts  which  constitute  the  trust  at  the  time 
of  the  transmission  of  the  legal  title.  It  cannot  be  created 
by  parol  after  that  time.  Here,  the  factory  lot  was  bought 
by  Edmunds  &  Gilmer,  in  1890,  and  factory  buildings 
erected.  In  1891  Edmunds  sold  his  interest  in  the  factory 
building  and  business  to  the  defendant  Gilmer.  Gilmer 
paid  him  for  the  same  and  he  executed  a  deed  to  Gilmer 
therefor  on  the  2Gth  Jay  of  May,  1891.  And  one  of  the 
notes  of  defendant  Gilmer  was  given  the  year  after  he 
purchased  Edmund's  interest,  and  two  years  after  Edmunds 
&  Gilmer  purchased  the  factory  lot  from  Whitaker  and 
erected  the  buildings  thereon.  It  was  after  Gilmer  pur- 
chased Edmund's  interest  in  the  factory  that  Mrs.  Gilmer 
directed  him  to  collect  the  Reynolds  debt  and  put  it  in  the 
factory.  It  was  the  last  of  1892  or  early  in  1893,  says  Dr. 
Lash,  that  Mrs.  Gilmer  told  him  she  had  ."decided  to  put 
th6  boys  in  the  tobacco  business  when  they  finished  school." 
And  Edmunds  says  that  in  May,  1892,  when  defendant 
Gilmer  bought  him  out,  he  said  "he  wanted  the  factory  to 
give  to  his  sons. "  So,  it  appears  that  all  of  Mrs.  Gilmer's 
money,  which  went  into  the  tobacco  business  by  her  direc- 
tion, was  after  the  property  had  been  bought  and  paid  for, 
and  deeds  executed,  and  at  a  time  when  a  parol  trust 
could  not  be  constituted.  We  find  no  error  as  to  this 
assignment. 

The  other  question  called  to  our  attention  by  the  peti- 
tion in  which  it  is  alleged  the  court  committed  error,  is  as 
to  the  application  of  Chapter  453,  Acts  1893,  which  requires 
the  ''^Trustor  or  Assignor^^  to  file  a  sworn  schedule  of  pre- 
ferred debts,  &e.,  wiihin  five  days,  is  mandatory  and  not 
directory.     It  was  so  held  in  this  case  at  the  last  Term,  and 
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has  been  so  held  at  this  Term  in  Frank  v.  Heiner  and  in 
Olanton  v.  Jacobs^  and  we  see  no  reason  for  changing  this 
ruling  as  to  cases  in  which  it  applies.  Besides,  the  cases 
of  Frank  v.  Heiner  and  Olanton  v.  Jacobs^  this  ruling  is 
sustained  by  Turnipseed  v.  Schaefer^  76  Ga.,  109  ;  Mather 
V.  McMillan,  60  Wis.,  506  ;  Pratt  v.  Stevens,  26  Hun.,  N. 
Y.,  229 ;  Ferry  v.  Butler,  43  Barb.,  395  ;  Cook  v.  Kelly, 
12  Abb.,  N.  Y.,  35. 

The  only   question   left  for   our  consideration    is  as  to 
whether  the  deed  of  defendant  Gilmer  to  Sheppard  is  a  deed 
of  trust  or  assignment  within  the  meaning  of  the  statute  of 
1893.     It  was  stated  in  the  opinion  of  this  Court  at  last 
Term,  when  considering  this  case,  that  it  did  not  apply  to 
a  mortgage  given  to  secure  a  present  or  pre-existing  debt, 
but  only  to  such  trust   as   amounted   substantially   to   an 
assignment.      The  statute  uses  the  terms  deeds   of  trust 
and  assignments.     This  conveyance  is  by  "indenture"  to 
J.  W.  Sheppard  "trustee,"  but  this   would   have  been  the 
formal  parts  of  a  mortgage,  deed   in   trust  or  assignment. 
So,  it  becomes  necessary  to  look    to  the    scope,  object  and 
result  to  determine  whether  it  is  such  trust  or   assignment 
to  which  the  statute  of  1893  applies.      We  find  that  the 
defendant  Gilmer  in  his  evidence,  referring    to  it   quite    a 
number  of  times,   with   but  one   exception     calls  it  "my 
assignment,"  and  once  he  calls  it  "my  deed  of  trusts     It 
is  made  to  secure  and  pay  twenty  odd  debts  and  a  number 
of  creditors.     The  debts  named    amount   to   over  $49,000, 
and   the  property  assigned    to   the   trustee   brought  only 
$25,000,   when  sold.     ^Besides    the    debts    named   in    the 
assignment   or  deed  of  trust  to  Sheppard,  the  defendant 
owed  and  was  liable  for  about  $150,000,  and  this  convey- 
ance conveyed  substantially  all  the  property  the  defendant 
owned,  liable  to  execution,  so  nearly  bo  that  when  plaintiff 
issued  executions  upon  the  judginents  the  sheriff  returned 
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them,   "unsatisfied,  and  no  property  out  of  which  to  satisfy 
them  to  be  found." 

This  it  would  seem  has  all  the  substantial  elements  of 
an  assign nient  or,  at  least,  is  such  a  deed  in  trust  as  it  was 
intended  the  Act  of  1S93  should  be  applicable. 

But  it  is  contended  by  defendant  that  this  deed  in  trvst 
has  a  clause  of  defeasance  and  tliis  distinguishes  it  from  an 
assignment,  and  authorities  are  cited  to  sustain  this  dis- 
tinction. We  do  not  say  that  this  distinction  is  usually 
observed.  But  if  allowed  to  prevail  in  cases  like  thiia,  as 
is  said  in  the  opinion  at  the  last  Term,  it  would  put  it  in 
the  power  of  any  insolvent  debtor  to  avoid  the  provisions 
of  this  statute  by  leaving  out  some  inconsiderable  amount 
of  property,  or  even  by  inserting  a  defeasance  clause 
though  everything  was  conveyed,  thereby  rendering  the 
statute  a  nullity.     We  cannot  agree  to  this. 

We  agree  with  counsel  for  defendant  that  the  Act  of 
1893  was  not  intended  to  prevent  preferences.  But  it 
was  intended  to  prevent  fraudulent  deeds  in  trust  and 
assignments,  which  liad  become  to  be  of  such  common 
occurrence.  To  do  this,  it  required  the  assignor  and 
trustor^  where  it  was  equivalent  to  an  assignment,  to  tile  a 
verified  schedule  of  the  debts  preferred,  stating  when  such 
debts  were  made,  and  the  circumstances  under  which  they 
were  made,  and  required  that  the  schedule  shall  be  filed 
within  five  days  from  the  date  of  registration,  and  the 
trustee  or  assignee  shall  not  sell  any  property  for  ten 
days  from  the  date  of  registration.  The  Act  seems  to 
make  this  a  necessary  part  of  the  execution  of  such  con- 
veyances, and  if  the  assignor  does  not  comply  with  this 
requirement,  the  courts  will  pronounce  it  a  legal  fraud, 
and  void.  Knight  v.  Packer^  1  Beasley,  Ch.  216;  Hillj 
Fountain  cfe  Co,  v.  Alexander^  16  Lea,  Tenn.,  496. 

We,  therefore,   fail   to  find   that    the  court  mistook  or 
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omitted  any  important  fact  in  coneidering  this  case  at  the 
last  terra.  Nor  do  we  find  any  error  in  the  judgment  then 
pronounced.  Therefore  the  petition  to  rehear  is  dismissed* 

Dismissed. 


GLANTON  &  COTTON  et  al  v.  JOE  JACOBS,  Trustee,  et  al. 

Assignment  for  Benefit  of  Creditors — Failure  hy  Assignor 
to  File  Schedule  of  Preferred  Debts — Registration  of 
Deed. 

1.  Failure  to  file  schedule  of  preferred  debts  within  five  days  after 

registration  of  deed  of  assigoment  for  creditors,  as  required 
by  Acts  1893,  c.  453,  renders  the  deed  void. 

2.  Under  Acts  1893,  c.  453,  requiring  schedule  of  preferred  debts  to 

be  filed  within  five  days  after  **registration"  of  deed  of  assign- 
ment for  creditors,  time  for  filing  schedule  commencen  to  run 
from  date  of  filing  deed  for  registration,  irrespective  of  the 
actual  registration. 

Civil  action,  todeclare  void  a  deed  of  assignment  made 
by  the  Sneed  Furniture  Company  to  the  defendant,  Joe 
Jacobs,  trustee,  upon  the  ground  of  fraud,  etc.,  tried  before 
JBryan^  «/.,  and  a  jury,  at  May  Term,  1S95,  of  Forsyth 
Superior  Qourt.  Tliere  was  a  verdict  for  the  plaintiff  and 
from  the  judgment  thereon  the  defendant  appealed.  The 
facts  are  sufficiently  stated  in  the  opinion  of  Associate 
Justice  Clark. 

Messrs.  Watson  <&  Buxton  and  J.  L.  Patterson^  for 
plaintiff. 

Messrs.  Glenn  &  Manly  and  E.  B.  Jones^  for  defend- 
ants (appellants). 

Clark,  J.:  As  was  said  in  Bank  v.  Oilmer^  116  N.  C, 
684,  707,  '-Chapter  453,  Acts  1893,  is  not  a  mere  recom- 
mendation from  the  legislature  to  insolvents  as  to  the  form 
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of  assiprurnents  and  proceedings  thereunder,  but  in  its  very 
nature  the  Act  is  imperative.  If  not  complied  with  by  the 
asssignor  by  filing  schedule  as  required,  the  assignment  is 
invalid."  This  has  been  cited  and  approved  in  Frank  v. 
Heiner^  and  Bank  v.  Oilmer^  both  at  this  Term.  These 
decisions  are  sustained  by  the  great  weight  of  authority  in 
other  States,  the  numerous  cases  being  cited  in  the  excel- 
lent brief  filed  by  the  plaintiflTs  counsel.  The  statute  being 
mandatory  it  is  necessarily  so  as  to  time.  Mather  v. 
McMillian^  60  Wis.,  546,  is  in  point,  in  which  the  deed  of 
assignment  was  held  invalid  because  recorded  one  day  too 
late.  Familiar  instances  are  our  own  cases  in  which  the 
service  of  notices  of  appeal  and  cases  on  appeal,  and  the 
like,  has  been  held  invalid  when  not  made  within  the 
prescr  bed  time.  Wade  v.  City  of  Newhern^  72  N.  C, 
498  ;  Taylor  v.  Brower^  78  N.  C,  8;  Adams  v.  Beaves^  74 
N.  C,  106.  The  deed  of  assignment  was  filed  for  regis- 
tration on  the  6th  of  January,  1894.  The  schedule  of 
preferred  debts  which  is  required  to  be  filed  within  five 
days  after  the  registration,  was  not  filed  till  the  12th  of 
January,  1894.  "Excluding  the  first  day  and  including  the 
last"  the  mode  of  computation  prescribed  by  The  Code^ 
Sec.  596,  this  was  not  in  time.  That  section  excludes 
Sunday  only  when  it  is  the  last  day  of  the  time  limited,  so 
the  case  would  not  come  within  the  decision  in  Barcroft 
V.  BoberU,  92  N.  C,  249.  If  T?ie  Code,  Sec.  596,  applies, 
as  it  seems,  only  to  times  limited  for  the  services,  &c.,  pre- 
scribed by  The  Code  of  Civil  Procedure,  then  Sunday, 
even  if  it  had  been  the  last  day  would  not  have  been 
excluded  in  the  computation.  Branch  v.  Bailroad,  77  N. 
C,  347 ;  Keeter  v.  Bailroad,  86  N.  C,  346.  ?^or  does  it 
aid  the  defendant  that  the  register  of  deeds  in  point  of  fact 
did  not  register  the  instrument  till  the  8th  of  January,  for 
the  filing  for  registration  is  in  law  the  registration,  and  all 
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rights  and  liabilities  accrue  from  the  date  of  filing  and  do 
not  depend  upon  the  greater  or  less  diligence  of  the  regis- 
ter in  performing  Kis  duty.  McKiivnon  v.  McLean^  19  N. 
C,  79 ;  Motts  v.  Bright,  20  N.  C,  258 ;  Parker  v.  Scotty 
64  N.  C,  118  ;  Davis  v.  Whitakev,  114  N.  C,  279. 

No  Error. 


T.   L.  VAUGHN  v.  BOARD    OF  COMMISSIONERS  OF  FOR- 
SYTH COUNTY. 

County  Court  House — Necessary  Expense  of  County — Dis- 
cretion of  Commissioners, 

1.  The  cost  of  the  erection  of  a  court-house  is  a  necessary  expense 

.  of  a  county  and  the  exercise  of  the  discretionary  power  of 
the  board  of  commissioners,  in  providing  to  meet  it,  is  not 
reviewable  by  the  courts. 

2.  Under  Section  707  sub-section  of  The  Code^  as  amended  by  Ch. 

185,  Acts  of  1895,  authorizing  county  commissioners  to  ei'ect 
necessary  county  buildings  and  raise  by  taxation  the  money 
to  pay  for  the  same,  the  board  of  commissioners  have  the 
discretionary  power  to  issue  and  sell  or  discount  the  notes  of 
the  county  to  provide  the  means  to  pay  for  a  court-house  and 
such  discretion  will  not  be  interfered  with  by  the  courts. 

8.  The  fact  that  Ch.  348,  Acts  of  1889,  authorizing  the  county  com- 
missioners of  Forsyth  county  to  issue  bonds  for  a  new  court- 
house, required  the  assent  of  a  majority  of  the  qualified  vot^s 
to  such  issue,  is  no  bar  to  the  power  of  the  commissioners 
conferred  by  a  later  Act  of  the  Legislature  (Ch.  185,  Acts  of 
1895)  to  erect  necessary  public  buildings  and  to  raise  by  tax- 
ation the  money  therefor. 

Action  by  T.  L.  Vaughn  in  behalf  of  himself,  &c., 
against  the  board  of  commissioners  of  Forsyth  county,  to 
restrain  defendants  from  issuing  county  notes  to  pay  for 
the  cost  of  a  new  court-house,  heard,  on  motion  for  an 
injunction,  before  Brown,  J.,  at  Chambers. 
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The  complaint  was  as  follows: 

"Th(5  plaintiff  complains  and  alleges  : 

''1.  That  he  is  a  citizen  and  tax-payer  of  thecountjof 
Forsyth,  and  sues  in  his  own  behalf,  and  in  behalf  of  such 
other  tax-payers  of  said  county  who  will  join  in  this  action 
and  contribute  to  the  expenses  incident  to  its  prosecution. 

"2.  That  the  defendant  is  the  properly  and  lawfully 
constituted  board  of  commissioners  of  said  county. 

"3.  That  the  defendant  board,  on  the day  of  Novem- 
ber, 1895,  passed  a  resolution,  or  order,  a  copy  of  which  is 
hereto  attached  and  marked  'Exhibit  A,',  and  intended  to 
be  taken  as  a  part  of  this  complaint. 

"4.  That,  as  plaintiff  is  advised  and  believes,  it  is  the 
purpose  and  intention  of  the  defendant  board,  in  pursu- 
ance of  said  resolution  or  order,   to  execute  from  time  to 

m 

time,  the  notes  specified  in  said  order,  and  sell  the  same,  or 
procure  the  same  to  be  discounted,  for  the  purpose  of  pro- 
viding money  to  defray  the  expense  of  building  a  new  court- 
house for  the  county  of  Forsyth,  without  authority  of  law, 
AS  this  plaintiff  is  informed  and  believes. 

"5.  That   there  is  no  statute   in  force  authorizing  the 

issuing  of  said  notes,  or  authorizing  the  borrowing   money 

**  or  the  levying  of  taxes  for  the  purpose  contemplated,  other 

than  the  general  statutes  in  force  in  North  CBTolina,  except 
^  oifapter  three  hundred  and  forty-three  of  the  Public  Acts  of 

f  the  Genoral  Assembly  of  North  Carolina,  of  the  session  of 

1889,  to  which  reference  is  herein  made.  That  under  the 
provisions  of  the  said  Act,  the  question  of  issuing  bonds, 

as  provided  for  in  said  Act  was,  on  the.— day  of- 1891, 

-duly  submitted  to  the  qualified  voters  of  Forsyth  county, 
and  at  said  election  a  majorty  of  the  qualified  voters  of 
Forsyth  county  did  not  vote  in  favor  of  the  levy  of  the 
special  tax  provided  for  in  said  Act. 

"6.  That  there  has  been  no  other  election  held  on  the 
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subject  in  Forsyth  county,  whereby  the  expression  of  the 
popular    will  of  the  qualified  voters  could  be  expressed. 

"7.  That  the  plaintiff  is  advised  and  believes  that  under 
the  laws  of  North  Carolina  the  said  board  of  commission- 
ers have  no  power  or  authority  to  issue  such  notes,  or  to 
regulate  and  sell  the  same,  or  to  levy  taxes  to  pay  the  same 
when  sold,  which  they  are  threatening  to  do,  though  the 
plaintiff  has  commenced  an  action  against  the  defendant 
board  in  the  Superior  Court  of  Forsyth  county." 

Wherefore  plaintiff  demands  judgment : 

"1.  That  the  defendant  board  show  cause,  before  his 
Honor,  Geo.  H.  Brown^  Jr.^  at  Charrtbers^  in  the  town  of 
Washington,  N.  C,  on  the  2l8t  day  of  November,  189.5, 
why  an  injunction  should  not  be  granted  restraining  the 
defen<lant  board  from  executing  and  issuing  the  notes,  as 
set  forth  in  the  complaint;  and  enjoining  the  defendant 
from  levying  taxes  to  pay  the  same. 

"2.  That  the  defendant  board  be  perpetually  enjoined 
from  issuing  notes,  as  set  forth  in  the  complaint,  and  per- 
petually enjoined  from  levying  taxes  to  pay  the  same,  and 
for  such  other  and  further  relief  in  the  premis«»s  as  may  be 
just. 

"WATSON  &  BUXTON, 
V  ^^  Attorneys  for  Plaintiff. '^'^ 

Exhibit  A. 

RESOLUTIOK  OF  THE  BOARD  OF  COUNTY    COMMISSIONERS. 

Whereas,  by  reason  of  the  increase  and  growth  in  the  pop- 
ulation and  material  interests  of  the  county  during  the  last 
ten  years,  by  which  the  business  of  the  county  has  been  much 
enlarged,  demanding  greater  facilities  therefor;  and  whereas 
the  apparent  need  of  a  court-house,  of  suflBcient  size  and 
capacity  to  preserve  the  records  of  the  county,  has  been 
long  felt  as  a  grave  public   necessity  ;  and   whereas,   the 
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grand  juries  of  the  county  for  the  past  five  years,  scarcely 
without  an  exception,  have,  in  their  oiBcial  reports,  con- 
demned the  present  building  and  recommended  the  build- 
ing of  a  court-house  in  some  measure  suited  to  the  demands 
oi  the  county's  business,  and  a  like  recommendation  has 
been  earnestly  >nggested  by  every  judge  who  during  this 
time  has  presided  over  the  courts  of  the  county  ;  and 
whereas,  it  is  apparent  to  every  citizen  of  the  county  that 
the  present  court-house  is  utterly  insufficient  for  the  trans- 
action of  the  public  business ;  the  board  of  commissioners 
declares  a  larger  and  more  commodius  court-house  a  public 
necessity. 

Therefore^  be  it  Resolved — That  a  new  and  sufficiently 
capacious  court-house  be  constructed  on  the  site  of  the 
present  building,  which  shall  cost  not  exceeding  $50,000. 

That,  to  pay  for  said  "construction,  the  board  of  county 
commissioners  issue,  when  needed,  ten  notes  of  $6,000  each, 
making  a  total  of  $50,000,  due  and  payable  as  follows,  viz: 
$20,000  May  1,  1898,  $20,000  May  1,  1899,  and  $10,000 
May  1,  1900,  bearing  interest  not  to  exceed  6  per  cent,  per 
annum,  payable  annually ;  that  said  notes  be  executed  by 
the  chairman  of  the  board  of  county  commissioners,  and 
signed  by  the  clerk  of  said  board  in  the  presence  of  the 
county  treasurer  and  a  full  board,  or  a  majority  of  the 
same. 

The  answer  of  defendant  was  as  follows : 

"1.  That  the  allegations  of  Articles  Nos.  1,  2,  and  3  are 
admitted. 

"2.  In  answer  to  Article  No.  4,  it  says  that  the  purpose 
of  the  board  is  to  negotiate  the  notes  immediately,  and 
with  the  proceeds  construct  a  suitable  court-house,  as  set 
forth  in  the  resolution  of  the  board;  and  defendants  are 
now  negotiating  with  parties  for  the  sale  of  the  notes  or 
bonds  aforesaid,  fully  believing  that  the  resolution  of  the 
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board  is  lawful  and  the  notes  or  bonds  issued  pursuant 
thereto  valid  and  legal ;  and  defendants  deny  that  said 
bonds  will  be  issued  without  authority  of  law. 

"3.  That  the  allegations  of  Article  No.  5  are  not  denied. 

"4.  That  the  allegations  of  Article  No.  6  are  not  denied. 

'"5.  That  in  answer  to  Article  No.  7,  it  says  :  That  the 
present  court-house  is  totally  insufficient  to  preserve  the 
public  records  of  the  county  and  to  transact  the  pnblic 
business  ;  and  such  being  well  known  as  a  fact,  the  defend- 
ant board  finds,  and  here  states,  that  a  larger  and  more 
efficient  court-house  is  a  public  necessity.  That  the  county 
is  a  large  and  prosperous  county,  having  about  20,000 
inhabitants,  and  its  total  taxable  property  about  seven  and 
one-half  million  dollars.  That  it  owes  no  debt,  save  some 
STTiall  sums  for  recent  expenditures,  which  it  can  rcidily 
pay  on  presentation  of  same.  That  for  these  reasons 
defendant  says  that  the  price  of  $50,000,  w-hich  is  to  be 
expended  in  a  court-house,  is  not  excessive  and  is  a  proper 
sum  for  the  construction  of  such  a  building,  and  furnish- 
ing the  same,  as  is  required  to  safely  preserve  the  records 
of  the  county  and  transact  the  public  business.  All  the 
facts  set  forth  in  this  paragiaph  defendant  alleges  to  be 
true,  and  can  furnish  the  court  with  abundant  proof 
thereof. 

"And  defendant  alleges,  on  information  and  belief,  that 
the  issuing  of  the  bonds  or  notes,  as  heretofore  mentioned, 
is  in  every  way  legal  and  valid,  and  under  this  belief  the 
resolution  set  out  in  the  complaint  was  passed,  and  it  is 
now  negotiating  for  sale  of  said  notes. 

"Wherefore  defendant  prays  that  this  action  be  dis- 
missed, for  costs,  etc." 

His  Honor  rendered  the  following  judgment : 

"This  cause,  coming  on  to  be  heard,  the  court  being  of 

opinion   that  the  finding  of  the  defendant,  that  a  construc- 
117—28 
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tion  of  a  court-house  is  a  necessary  expense,  is  not  review- 
able   and  that  the  defendants  have  full  power  to  issue  the 
notes    and    build    the    court-house.     The    motion    for   an 
injunction  is  denied." 
The  plaintiff  appealed. 

Messrs,   Watson  cfe  Buxton,  for  plaintiff  (appellant). 
Messrs.  Glenn  <&  Manly,  for  defendant. 

Avery,  J.:  The  Code,  Section  707  (9)  is  so  amended  by 
Chapter  135  of  the  Laws  of  1895,  as  to  make  the  concur- 
rence of  the  justices  of  the  peace  no  longer  necessary,  and 
to  clothe  the  board  of  county  commissioners  of  Forsyth 
county  with  the  power  "to  erect  and  repair  the  necessary 
county  buildings,  and  to  raise  by  taxation  the  money  there- 
for." It  is  absolutely  essential  to  the  administration  of 
justice  that  a  suitable  court-house  and  jail  should  be  built 
at  every  county  site  in  the  State.  It  is  within  the  province 
of  the  courts  to  determine  what  are  necessary  public  build- 
ings, and  what  classes  of  expenditures  fall  within  the  defi- 
nition of  the  necessary  expenses  of  a  municipal  corporation. 
But,  conceding  as  we  do,  that  the  cost  of  erecting  court- 
houses and  jails,  like  that  of  building  bridges  and  of  con- 
structing public  roads,  is  one  of  the  necessary  expenses  of 
a  county,  we  have  no  authority  to  control  the  exercise  of 
the  discretionary  power  vested  in  the  commissioners  of 
determining  what  kind  of  a  court-house  is  needed  or  what 
would  be  a  reasonable  limit  to  the  cost.  Broadna/x  v.  Com- 
missioners, 64  N.  C,  244;  Satterthwaite  v.  Comm^issioners, 
76  N.  C,  153.  "For  the  exercise  of  powers  conferred  by 
the  Constitution,"  said  Pearson,  C.  J.,  "the  people  must 
rely  upon  the  honesty  of  the  members  of  the  general 
assembly,  and  of  the  persons  elected  to  fill  places  of  trust 
in  the  several  counties.     The  court  has  no  power,  and  is 
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not  capable,  if  it  had  the  power,  of  controlling  the  exercise 
of  power  conferred  by  the  Constitution  upon  the  legislative 
department  of  the  government  or  upon  the  county  authori- 
ties." If  the  inhibition  contained  in  Article  VII,  Sec.  7, 
does  not  extend  to  the  necessary  expenses  of  a  county,  it  is 
immaterial,  in  so  far  as  the  authority  of  the  ^courts  is 
affected,  whether  the  board  of  commissioners  provide  for 
raising  the  money  needed  to  erect  the  court-house  by  issu- 
ing evidences  of  indebtedness  and  realizing  on  them,  so  as 
to  pay  the  cost  of  building  as  the  work  progresses,  or 
whether  they  prefer  to  make  a  contract  to  pay  in  instal- 
ments and  incur  the  risk  of  creating  a  floating  debt.  We 
are  not  at  liberty  to  declare  that  the  more  prudent  course 
is,  as  far  as  possible,  to  pay  cash  in  the  hope  of  securing 
better  terms  for  the  county,  but  we  are  not  authorized  to 
question  the  wisdom  of  the  board  of  county  commissioners 
when  they  arrive  at  the  same  conclusion  and  act  upon  it. 
The  legislature  of  1895  restored  to  the  boards  of  county 
commissioners  the  same  discretionary  power  exercised  by 
them  before  the  passage  of  the  Act  of  1876-'77,  Oh.  141, 
and  it  is  no  bar  to  the  exercise  of  its  authority  to  show  that 
an  intervening  legislature  vested  in  the  commissioners, 
under  Chapter  343,  Laws  of  1889,  the  specific  power  which 
they  are  now  assuming  to  exercise,  but  conditioned  upon  a 
favorable  voie  by  the  people  of  Forsyth  county.  The 
defendants  now  have  authority  under  a  later  statute  which 
confers  this  and  other  powers  upon  the  board  of  every 
count}',  and  it  is  like  the  execution  of  a  second  general 
power  of  attorney  in  place  of  one,  which  was  not  only 
specific  but  restricted  by  a  condition  precedent  that  was 
never  performed. 

We  think  that  the  cost  of  a  court-house  is  a  necessary 
expense  to  a  county,  and  that  the  exercise  of  the  discre- 
tionary authority  of  the  commissioners  in  providing  in  this 
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case   to  meet  it,  is  not  reviewable   by  the  courts.     The 
judgment  is  aflBrmed.  Affirmed. 


N.  A.  LEWIS  V.  WESTERN  UNION  TELEGRAPH  COMPANY. 

Telegraph    Company — Delay    in    Delivering    Message — 

Contract — Notice  of  Claim. 

In  the  trial  of  an  action  against  a  telegraph  company  for  damages 
for  delay  in  delivering  a  telegram,  it  appeared  that  the  con- 
tract under  which  the  company  transmitted  it  was  that  the 
company  should  not  be  liable  for  any  claim  not  presented  in 
writing  within  sixty  days  from  the  time  of  filing  the  message 
for  transmission,  and  it  also  appeared  that  no  written  notice 
was  given  of  plaintiff^s  claim  within  such  period;  Held^  that 
the  plaintiff  cannot  recover. 

Action  for  damages  for  delay  in  delivering  a  telegraphic 
message,  tried  before  Battle^  e/".,  at  August  Term,   181U, 

of  FoBSYTH  Superior  Court.     On  the  trial  it  appeared  that 

• 

the  brother  of  the  plain tiif  filed  a  message,  prepaid,  with 
the  agent  of  the  defendant  at  Barksdale,  Va.,  at  8  o'clock, 
A.  M.,  November  21,  1891,  for  transmission  to  plaintiff  at 
Winston,  N.  C,  where  he  lived.  The  telegram  announced 
the  serious  illness  of  plaintiiF's  sister  and  requested  him  to 
come  to  her  at  once,  and  was  delivered  to  plaintiff  at  10:30 
o'clock,  A.  M.,  November  23,  1891.  No  notice  of  a  claim 
for  damages  for  the  delay  was  given  within  60  days  from 
the  21st  November,  1891.  The  message  was  written  upon 
a  blank,  upon  which  was  printed  the  stipulation  that  the 
telegraph  company  should  not  be  liable  for  any  damages 
for  delay  in  delivering  the  message  unless  presented  within 
sixty  days  from  the  time  of  filing  the  message  for  trans- 
mission. 

His  Honor  held  that  plaintiff  was  not  entitled  to  recover 
and  so  instructed  the  jury,  who  returned  a  verdict  for  the 
defendant,  and  plaintiff  appealed. 
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Messrs,  Glenn  <&  Manly,,  for  plaintiff  (appelJant). 
Messrs,  H.  C,  Strong  and   Watson  c6  Buxton^  for  defend- 
ant. 

FuBCHKs,  J. :  This  case  turns  on  one  point.  The  action 
was  not  commenced,  nor  was  there  any  writtfen  notice 
given  the  defendant  of  plaintiff's  claim,  for  more  than  60 
days  from  the  time  when  the  telegram  was  sent,  or  when* 
it  was  received.  On  the  argument  before  us  it  was  stated 
by  counsel  that  the  sender  made  no  contract  with  the 
defendant  to  give  notice  of  any  claim  for  damage  against 
defendrtnt  on  account  of  negligence,  within  60  days,  as  a 
condition  necessary  to  plaintiff's  right  of  action.  And  that 
the  condition  contained  in  the  printed  matter  on  the  paper 
containing  the  message  delivered  to  the  plaintiff  was  not 
the  contract  and  did  not  bind  the  plaintiff.  Upon  this 
state  of  facts  we  were  prepared  to  agree  with  plaintiff  that 
the  notice  on  the  message  delivered  to  plaintiff  was  not  the 
contract,  and  that  plaintiff  was  not  thereby  restricted  to 
60  days  in  which  he  must  commence  his  action,  and  was 
only  limited  by  the  statute  of  limitations.  As  a  matter  of 
fact,  what  was  stated  by  plaintiff's  counsel  as  to  the  condi- 
tion upon  which  this  message  was  sent  from  the  defend- 
ant's office  in  Virginia  may  be  true.  But,  as  a  Court  of 
Appeals,  we  are  confined  to  the  record,  and  upon  an  exam- 
ination of  this  we  fail  to  see  any  statement  sustaining  this 
statement.  While  on  the  other  hand,  we  find  in  the 
statement  of  the  case  on  appeal  the  following  statement : 
"The  plaintiff  introduced  the  following  evidence,  to-wit : 
A  telegram  from  J.  F.  Lewis  to  N.  A.  Lewis,  plaintiff,  a 
copy  of  which  is  hereto  attached  as  exhibit  No.  2." 

Exhibit  No.  2,  after  stating  many  other  conditions,  con- 
tains the  following :  "Nor  in  any  case  where  the  claim  is 
not  presented  in  writing  within  60  days  after  the  message 
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is  filed  with  the  company  for  transmission."  The  plain- 
tiff introduces  this  as  his  evidence  of  the  contract,  and  we 
have  no  right  to  make  any  other  for  him.  He  shows  no 
reason  for  making  his  case  an  exception  to  the  general 
rule,  that  his  delay  was  caused  by  any  act  of  defendant. 
Therefore,  this  case  falls  within  the  rule  laid  down  in 
Sherrill  v.  Tel.  Co.,  109  N.  C,  527,  and  the  judgment  of 
the  court  below  must  be  aflSrmed. 

And  while  we  affirm  this  judgment,  we  do  so  because 
we  find  the  law  so  written  and  not  because  we  believe  the 
defendant  discharged  its  duty  to  the  plaintiff.  The  facts 
in  this  case  show  the  grossest  negligence  and  the  greatest 
indifference. on  the  part  of  defendant  in  discharge  of  its 
duty  to  plaintiff,  in  a  case  that  \vould  have  appealed  to  the 
better  sentiment  of  humanity  in  almost  any  one.  The 
repetition  of  this  case  and  other  similar  cases  which  have 
been  before  this  Court  are  calculated  to  create  a  public 
sentiment  which  will,  before  a  great  while,  correct  such 
conduct  as  this  on  the  part  of  the  defendant  by  doing 
away  with  a  lot  of  fine  printed  conditions  on  the  blanks 
upon  which  a  quasi-public  servant  writes  the  telegrams 
sent  over  its  line,  and  which  are  never  read  by  the  sender. 
Or,  the  government  will  be  compelled  to  take  charge  of 
this  line  of  communication  and  destroy  this  over-grown 
monopoly  and  protect  its  citizens ;  but  this  is  a  matter  for 
legislation. 

Affirmed. 
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E.  E.  GRAY  V.  T.  B.  BAILEY,  Trustee. 

Husband  and  Wife — Estate  hy  Entirety — Conveyance  hy 

Hushand  Alone. 

1.  Where  land  is  conveyed  to  husband  and  wife,  they  are  both 

seized  of  an  entirety,  and  a  conveyance  by  one  without  the 
joinder  of  the  other  is  void. 

2.  Where  land  was  conveyed  to  husband  and  wife  and  the  husband 

subsequently  and  without  the  joinder  of  his  wife  conveyed 
his  interest  to  a  trustee  who  sold  and  the  wife  became  the 
purchaser  and  died,  devising  the  land  to  a  trustee,  a  pur- 
chaser at  execution  sale  under  a  judgment  against  the  hus- 
band, docketed  before  the  death  of  the  wife,  is  entitled  to 
recover  against  the  devisee  of  the  deceased  wife. 

Civil  action,  for  the  recovery  of  land,  tried  before 
Brown^  e/.,  at  Fall  Term,  1895,  of  Davie  Superior  Court, 
on  a  case  agreed,  the  material  facts  of  which  appear  in  the 
opinion  of  Chief  Justice  Faircloth.  His  Honor  held  that 
the  plaintiff  was  not  entitled  to  recover  and  rendered  judg- 
ment accordingly,  and  plaintiff  appealed. 

Mr.  A.  E.  Holton^  for  plaintiff  (appellant.) 
Messrs.  E.  L.  Gaither  and  Glenn  <&  Manly ^  for    defend- 
ant. 

Faibcloth,  C.  J. :  In  1888  the  land  in  controversy  was 
conveyed  by  deed  in  fee  to  F.  M.  Johnson  and  his  wife  A. 
L.  Johnson.  On  December  3,  1891,  F.  M.  Johnson  con- 
veyed his  interest  in  the  land  to  Bailey  &  Gaither  in  trust 
for  the  purposes  recited.  In  May,  1892,  the  trustees  sold 
the  land  and  the  wife  became  the  purchaser,  who  died  on 
the  29th  of  October,  1892,  leaving  a  will  in  which  she 
devised  the  land  to  the  defendant.  On  December  8,  ls91, 
a  judgment  was  obtained  against  F.  M.  Johnson  and  dock- 
eted, and  on  July    2,    1894,  the  sheriff  sold  the    land  to 
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satisfy  the  judgment,  the  husband  still  living,  and  the 
plaintiff  purchased  the  land  at  the  said  sale  and  brings  this 
action  for  possession. 

It  will  be  noticed  that  the  judgment  was  entered  before 
the  death  of  the  wife,  and  that  her  husband  made  the  deed 
in  trust  during  coverture. 

The  question  presented  is,  can  the  husband  alone  sell 
his  interest  during  coverture  in  land  held  by  him  and  his 
wife  jointly  ?  The  aflSrmative  of  the  question  was  earnestly 
argued  before  us.  This  question  has  been  much  discussed 
and  often  decided  and  we  are  called  upon  to  decide  it 
again.  Confusion  some  times  arises  by  not  keeping  in 
mind  the  distinction  between  an  estate  in  joint  tenancy 
and  the  entirety  estate  held  by  husband  and  wife  by  rea- 
son of  the  fact  that  the  doctrine  of  survivorship  applies  to 
each.  The  former  may  be  changed  by  the  act  of  either 
tenant  in  destroying  either  of  the  requisites,  as  by  aliena- 
tion, in  which  event  the  alienee  and  other  tenant  become 
tenants  in  common,  whereas  the  entirety  estate  of  the  hus- 
band and  wile  cannot  be  changed,  or  destroyed,  or  parti- 
tioned by  the  act  of  either  party.  This  requires  the 
consent  of  both  parties. 

By  the  common  law  of  England,  which  is  the  law  of 
this  State  except  where  it  has  been  changed  or  modified 
by  statute,  a  conveyance  to  husband  and  wife  .does  not 
make  them  joint  tenants,  nor  tenants  in  common.  They 
are  in  law  one  person,  and  take  not  by  moities  but  the 
entirety.  They  are  each  seized  of  the  entirety  and  the 
survivor  takes  the  whole. 

The  estate  of  joint  tenants  is  a  unit  of  divisible  parts, 
several  holders  of  different  portions,  and  upon  the  death  of 
one  the  survivor  takes  a  new  estate  by  acquiring  the 
moiety  of  his  co-tenant.  The  entirety  estate  of  husband 
and  wife  is  also  a  unit,  but  is  composed  of  indivisible  parts. 
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It  IB  true  they  are  two  natural  persons,  but  in  law  they  are 
one  person,  and  upon  the  death  of  either  the  survivor  takes 
no  new  estate.  It  is  merely  a  change  in  the  legal  person 
holding,  and  not  an  alteration  in  the  estate  holden.  When 
the  contingency  of  death  di^^appears  or  is  removed,  the 
legal  personage  holding  the  estate  is  reduced  to  an  indi- 
vidual identical  with  the  natural  person,  and  this  is  the  result 
although  the  same  words,  used  in  the  conveyance  creatipg 
this  entirety  estate,  would  make  any  other  two  'persons 
joint  tenants.  Upon  the  death  of  the  husband  or  wife,  the 
survivor  takes  the  whole  as  in  joint  tenancy,  not  by  survi- 
vorship but  by  virtue  of  the  original  estate,  because  the 
Jv^  accreacendi  does  not  exist  between  husband  and  wife. 
The  survivor  simply  remains  in  possession  of  that  which 
he  or  she  already  had,  relieved  of  all  uncertainty  in  regard 
to  the  future  control  of  the  estate.  There  can  be  no 
remainder  in  the  case,  as  was  argued  to  us,  either  vested  or 
contingent,  because  the  right  of  survivorship  is  simply  an 
incident  to  the  estate  granted  to  this  one  legal  personage, 
arising  out  of  the  peculiar  relation  of  husband  and  wife  to 
whom  the  whole  fee  passed,  and  no  remainder  could  be 
left. 

As  a  further  illustration  :  if  an  estate  be  granted  to  hus- 
band and  wife  and  to  two  others,  the  husband  and  wife 

«  .... 

take  one  third  in  joint  tenancy  and  the  question  of  survi- 
vorship between  them  applies  only  to  their  third.  If  an 
estate  be  granted  to  a  man  and  woman,  who  afterwards 
marry,  as  they  took  originally  by  moities,  they  will  con- 
tinue to  hold  by  moities  after  the  marriage.  Then,  can 
the  husband  convey  his  interest  in  the  entirety  estate 
during  the  coverture  ?  "The  consequence  of  which  is  that 
neither  the  husband  nor  the  wife  can  dispose  of  any  part 
without  the  assent  of  the  other,  but  the  whole  must  remain 
to    the   survivor."      2  Bl.    Com.,  182.      "They  are   both 
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seized  of  the  entirety,  and  neither  can  sell  without  the 
consent  of  the  other  and  the  survivor  takes  the  whole." 
2  Kent  Com.,  132.  "They  are  seized  per  tout  and  not^^ 
my.  They  must  join  in  the  conveyance.  They  are  both 
necessary  to  make  one  grantor,  and  the  deed  of  either  with- 
out the  other  is  merely  void."  Doe  v.  Rowland^  8  Cowen, 
277.  "The  sole  conveyance  of  the  husband,  whether  in 
terms  broad  or  narrow,  carries  with  it  no  estate,  and  is  a 
mere  nullity,  not  only  as  against  the  wife  but  also  as 
against  himself."  Bishop  Law  Married  Women,  »>21. 
"This  species  of  tenancy  is  8ui  generis  and  arises  from  the 
unity  of  husband  and  wife.  There  can  be  no  partition,' 
for  this  would  imply  a  separate  interest  in  each  ;  and  for 
the  same  reason  neither  can  alien  without  the  consent  of 
the  other  ;  and  hence,  the  legal  necessity  results  that  the 
survivor  must  take  the  whole.  This  consequence  neces- 
sarily results  from  the  nature  of  the  estate  and  the  legal 
relation  of  the  parties."  Ketchum  v  Wadsworth^  5  Wis., 
95. 

In  Bruce  v.  Nicholson^  109  N.  C.  202,  this  Court  held 
that  the  husband  could  not  convey  his  interest  in  such 
entirety  estate  during  coverture,  nor  could  it  be  sold  under 
an  execution.  We  have  cited  only  this  one  of  our 
decisions :  it  refers  to  several  others  to  the  same  effect. 
The  Act  of  Assembly,  1784,  Code^  Sec.  1326,  declared  that 
"in  all  estates,  real  or  personal,  held  in  joint  tenancy  the 
part  or  share  of  any  tenant  dying  shall  not  descend  or  go 
to  the  surviving  tenant,"  but  shall  go  in  the  same  manner 
as  if  the  estate  had  been  held  by  tenancy  in  common.  In 
construing  this  statute,  this  Court  held  that  it  had  no 
application  to  an  estate  granted  to  husband  and  wife,  on 
the  ground  that  it  was  not  an  estate  in  joint  tenanc}'  but 
an  entirety  estate,  and  such  is  still  the  construction.  Motley 
V.   Whitemorej  2.  Dev.  &  Bat.,  537, 
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Our  conclusion  is  that  F.  M.  Johnson's  deed  passed  no 
interest  to  his  trustees  ;  and  that  the  sherifTs  deed  passed 
the  estate  to  the  purchaser,  the  plaintiff,  upon  the  case  as 
now  presented  to  this  Court. 

Reversed. 


N.  W.  DUNCAN  V.  JOHN  HALLet  al. 

Ejectment — Survey — Location — Location  of  Boundaries — 

Pleading. 

1.  A  corner  admitted  or  ascertained  by  the  usual  marks  or  estab- 

lished by  testimony  to  the  satisfaction  of  a  jury,  is  to  be 
considered  by  them  as  facts  incorporated  in  the  deed  so  as 
to  make  it  a  part  of  the  description. 

2.  Where  the  location  of  land  conveyed  by  deed  is  .disputed  but 

one  of  the  corners  is  determined,  the  location  made  by 
running  the  line  from  such  corner  in  the  same  direction  as  it 
is  run  by  the  deed  is  to  be  adopted  rather  than  one  ascer- 
tained by  running  in  the  opposite  direction. 

8.  A  simple  denial  in  an  answer  in  ejectment  (brought  before  the 
passage  of  Ch.  6,  Acts  of  1893)  that  defendant  is  wrongfully 
and  unlawfully  in  possession  of  land  consisting  of  a  virgin 
forest,  cannot  be  used  as  evidence  that  he  is  exercising  such 
control  over  the  land  as  will  subject  him  to  a  possessory 
action. 

Action  for  the  recovery  of  land,  begun  in  February, 
1892,  and  tried  before  Battle,  e/.,  at  Fall  Term,  1894,  of 
Wilkes  Superior  Court. 

The  main  question  involved  was  one  of  boundary,  depend- 
ing on  the  proper  location  of  the  South  boundary  of  a  grant 
called  the  "Moravian  Grant." 

This  grant  commences  at  an  island  in  the  Yadkin  river  ; 
thence  vrest ;  thence  south  to  a  beech  tree  on  Moravian 
creek,  near  the  mouth  of  a  branch  ;  and  thence  east,  and 
thence  to  the  beginning. 
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The  land  in  dispate  lies  on  this. east  line,  running  from 
Moravian  creek.  There  was  a  survey  ordered  ;  but  the 
surveyor  commenced  at  the  island,  and  ran  by  the  reversed 
calls  in  the  grant,  and  by  this  survey  located  this  line 
according  to  plaintiff's  contention. 

But  defendants  contended  that  the  survey  should  have 
been  made  from  the  beech  on  Moravian  creek,  east,  and 
offered  evidence  tending  to  show,  if  ran  in  this  way,  the 
line  would  be  where  defendants  contended,  and  defendants 
would  not  be  in  possession  of  plaintifTs  land  ;  and  asked 
the  court  so  to  charge — that  is,  that  the  survey  on  this  line 
should  have  been  made  east,  and  not  west. 

This  the  court  declined,  and  defendants  excepted. 

This  east  and  west  line  being  a  very  long  one,  the  survey 
lacked  more  than  a  mile  of  going  to  Moravian  creek. 

There  was  a  verdict  for  plaintiff  and  from  the  judgment 
thereon  defendants  appealed. 

Messrs.  Glenn  cfe  Manly,  tor  plaintiff. 

Messrs.  Dula  cfe  Weliorn,  for  defendants  (appellants). 

Avery,  J.  :  The  court  refused  the  request  of  defendant's 
counsel,  made  in  apt  time,  to  instruct  the  jury  in  effect, 
that  in  fixing  the  location  of  the  lower  line  Moravian  Grant 
the  proper  and  lawful  method  of  conducting  the  survey 
was  to  run  with  the  calls  of  the  deed  from  an  admitted 
corner  or  from  one  which  the  jury  believed  was  located  by 
the  testimony  instead  of  reversing  the  calls  from  such 
points.  A  corner  admitted  or  ascertained  by  the  usual 
marks  or  established  by  the  testimony  to  the  satisfaction 
of  the  jury  is  to  be  considered  by  them  (as  was  said  by 
Pearson,  J.,  in  Safret  v.  Hartman,  7  Jones,  199)  "  a  fact 
incorporated  into  the  deed  so  as  to  make  it  a  part  of  the 
description."     If  the  principle  contended  for  by  the  defend- 
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ant's  counsel  is  correct,  it  was  immaterial  whether  the 
plaintiff  admitted  or  the  jur}'  found  from  the  testimony 
that  the  beech  tree  on  Moravian  creek  was  a  corner  of  the 
Moravian  tract.  Whether  established  by  proof  or  admis- 
sion, it  being  in  evidence  that  the  line  was  reversed,  when 
by  running  forward,  a  different  lesult  would  have  been 
attained,  it  was  error  to  refuse  to  instruct  the  jury  that  the 
location  made  by  running,  as  the  deed  was  originally  run 
from  a  known  corner  or  one  established  by  proof,  was  to 
be  adopted  rather  than  one  ascerained  by  running  in  the 
opposite  direction.  It  is  a  fact  of  which  the  courts  must 
take  and  have  taken  notice  that  the  measurements  of 
boundary  lines  in  making  the  original  surveys  for  deeds 
and  grants  is  often,  if  not  always  inaccurate.  Those  dis- 
crepancies between  the  distance  called  for  and  the  actual 
measurement  occur  much  more  frequently,  too,  in  an  undu- 
lating or  mountainous  section,  because,  as  is  a  matter  of  gen- 
eral knowledge,  it  often  happens  that  in  the  original  surveys 
of  grants  only  two  or  three  lines  of  a  square  or  parallelogram 
were  actually  run  and  that  the  earlier  surveyors  at  least,  uni- 
versally adopted  surface  measurement.  In  running  long 
lines  from  the  top  of  one  high  and  precipitous  mountain  to 
that  of  another,  the  area  or  acreage  sold  by  the  State  to  its 
citizens  would  have  appeared  much  less  than  it  actually  was, 
if  the  level  measurement  had  been  adopted  in  laying  off 
large  grants.  It  is  therefore  a  well  known  fact  that,  owing 
to  inaccuracies  in  measurement^  different  results  will  follow 
from  adopting  one  or  the  other  of  the  two  methods  of  sur- 
veying where  many  of  the  old  monuments  have  perished  or 
been  removed.  In  determining  which  is  correct  the  courts 
proceed  upon  the  idea  that  the  object  of  legal  investiga- 
tion and  inquiry  is  to  find  the  lines,  corners  and  monu- 
ments which  were  agreed  upon  by  the  parties  to  the  origi- 
nal conveyance,  and  that  in  order  to  attain  that  object  the 
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lines  should  be  run  in  the  direction  and  order  adopted  by 
them.  Harry  v.  Graham^  1  Dev.  &  Bat.,  76 ;  Jfor- 
wood  V.  Crawford^  114  N.  C,  513.  There  are  some  excep- 
tional instances  in  which  it  is  "manifest  that  reversing  a 
line  is  a  more  certain  means  of  ascertaining  the  location 
of  a  prior  line  than  the  description  of  such  prior  line  given 
in  the  deed,  but  such  cases  are  the  rare  exceptions  to  a  well 
established  general  rule.  Harry  v.  Graham  and  Norwood 
V.  Crawford^  supra^  at  p.  621 ;  Safret  v.  Hartman^  supra. 
The  general  rule  is  an  established  law  of  evidence  adopted 
as  best  calculated  to  ascertain  what  was  intended  to  be  con- 
veyed, and  it  is  incumbent  on  a  party  asking  the  courts  to 
depart  from  it  to  show  facts  which  bring  the  particular 
case  within  the  exception  to  the  rule. 

We  have  rarely,  if  ever,  had  occasion  to  review  a  more 
confused  statement  of  a  case  on  appeal,  but  construing  all 
parts  of  it  together  we  think  the  defendants  Denny  and 
Cowles  are  entitled  to  the  benefit  of  this  assignment  of  error. 
The  appeal  as  to  the  other  defendant  was  dismissed  for 
failure  to  print  the  record. 

The  defendants  Denny  and  Cowles  are  entitled  to  anew 
trial  upon  this  ground.  But  w^e  deem  it  proper,  as  a  guide 
to  the  court  below,  to  add  that,  if  it  be  true  as  we  under- 
stand the  statement  of  the  evidence  and  the  exceptions 
that  the  court  below^  allowed  the  plaintiff,  in  the  face  of 
objection,  to  use  the  simple  denial  of  the  defendants  in 
their  answers  that  they  were  wrongfully  and  unlawfully 
in  possession  as  evidence  that  the  defendants  were  exercis- 
ing such  dominion  over  a  virgin  forest  as  to  subject  them- 
selves to  a  possessory  action,  {Hamilton  v.  Icard^  114 
N.  C,  532,  and  same  case  decided  at  this  Term)  that  ruling 
was  also  erroneous.  It  is  true  that  under  the  late  Act  of 
the  Legislature,  (Laws  1893,  Ch.  6)  a  plaintiff  may  main- 
tain an  action  to  remove   a  cloud   from  his   title  without 
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showing  that  the  defendant  is  an  occupant  or  any  more 
than  a  claimant  of  the  land  in  controversy.  But  where  he 
alleges  an  occupation  as  the  cause  of  action,  not  only  must 
the  allegation  and  proof  correspond,  but  the  testimony 
offered  to  show  possession  is  open  to  objection  and  excep- 
tion on  the  ground  of  competency.  It  seems  however  that 
this  action  was  brbught  before  the  31st  day  of  January, 
1893,  and  the  plaintiff  can  only  recover  upon  a  cause  of 
action  then  existing. 

The  appeal  of  defendant  Hall  is  dismissed.  A  new  trial 
is  awarded  to  the  defendants  Denny  and  Cowles. 

FuRCHES,  J.,  having  been  of  counsel,  did  not  sit  on  the 
hearing  of  this  appeal. 


ELLEN  BURGESS  v.  JOHN  C.  BURGESS,  et  al. 

Sale  of  Zand  for  Taxes — Tax  Deed^  Date  of — Validity. 

Where  a  tract  of  land  was  sold  for  taxes  on  the  8rd  day  of  May, 
1892,  a  deed  made  on  the  3rd  day  of  May,  1898,  by  the  sheriff, 
in  pursuance  of  such  sale,  is  void,  inasmuch  as,  by  Sec.  66  of 
Ch.  323  Acts  of  1891,  the  deed  must  be  made  within  one  year 
after  the  expiration  of  one  year  from  date  of  sale,"  and 
the  computation  of  time  under  Sec.  596  of  The  Code  must  be 
by  exdudmg  the  first  day  and  including  the  last. 

Civil  action  for  the  recovery  of  land,  tried  at  Fall  Term, 
1894,  of  Alexander  Superior  Court  before  Brown^  J, 
Upon  an  intimation  by  his  Honor  that  he  could  not  recover, 
the  plaintiff  submitted  to  a  non-suit  and  appealed.  The 
facts  sufficiently  appear  in  the  opinion  of  Associate  Justice 
Montgomery. 

Messrs.  A.  C.  Mcintosh  and  li.  Z.  Linney^  for  plaintiff 
(appellant). 

Messrs.  Shepherd  cfe  Busbee  and  R.  B.  Burhe^  for 
defendant. 
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Montgomery,  J.:  This  action  was  brought  to  recover 
the  poBsoBsion  of  a  tract  of  land  held  by  the  defendant 
under  a  deed  from  one  Turner  who  claimed  to  be  the 
assignee  of  the  bid  of  the  board  of  county  commissioners  of 
Alexander  county  at  the  sheriflfs  sale  of  the  land  for  the 
taxes  of  1891.  The  tract  contained  55  acres,  the  plaintiflTs 
title  was  in  fee,  and  the  bid  of  the  commissioners  was  $1.98 
for  the  whole  tract.  The  plaintiff  was  formerly  a  resident 
of  Alexander  county,  but  four  years  ago  went  to  the  county 
of  Burke  to  live.     She  had  paid  the  taxes  for  1890. 

We  do  not  know  what  the  consideration  was  in  the  deed 
from  Turner  to  the  defendant,  as  the  deed  does  not  appear 
in  the  record  ;  but  it  is  reasonable  to  presume  that,  his  title 
being  a  tax  title,  the  amount  paid  was  not  the  value  of 
the  land.  The  plaintiff  had  offered  to  Turner  what  he  Kad 
paid  for  the  land  and  hi-*  expenses  if  he  would  convey  to 
her,  but  he  refused.  The  defendant,  too,  had  been  the 
agent  of  the  plaintiff  in  the  payment  of  her  taxes  on  this 
land,  one  year.  It  seems  to  be  clear  that  neither  Turner 
nor  the  defendant  has  learned  to  practise  the  rule,  "What- 
soever ye  would  that  men  should  do  to  you,  do  ye  even  so 
to  them."  Hardships,  such  as  the  one  attempted  to  be 
perpetrated  here,  could  only  occur  under  Revenue  Laws 
necessarily  stringent  where  forfeitures  are  inflicted  and 
presumptions  allowed  to  enforce  the  collection  of  taxes. 
Some  of  these  presumptions  were  invoked  in  this  case  in 
behalf  of  the  plaintiff's  title,  but  their  consideration  is  not 
necessary  in  the  determination  of  this  matter.  On  the 
trial  the  plaintiff  introduced  a  deed  for  the  locus  in  quo 
and  the  defendant  set  up  his  deed  from  Turner.  The  ale 
was  made  by  the  sheriff  on  the  3rd  day  of  May,  1892,  and 
the  deed  to  Turner  was  executed  on  the  3rd  day  oT  May, 
1893. 

Section  66  of  Chapter  323  of  The  Laws  of  1891,  under 
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which  the  land  was  sold  for  taxes,  provides :  ^' At  any  time 
within  one  year  after  the  expiration  of  one  year  from  the 

•date  of  sale  of  any  real  estate  for  taxes the  sheriflf  shall 

execute  and  deliver  to  the  purchaser,  his  heirs  or  assigns,  a 
deed,  &e."  It  is  the  general  rule  that  when  the  computa- 
tion of  time  is  to  be  made  from  an  act  done,  the  day  on 
which  the  act  is  done  is  to  be  excluded.  Jacob  v.  Graham^ 
1  Black  (Ind.,)  393.  The  3rd  day  of  May,  1892,  (the  date 
of  the  sale)  would  therefore  be  excluded,  and  the  3rd  day 
of  May,  1893,  included  to  complete  the  year.  The  4th 
day  of  May,  1893,  would  be  the  first  day  after  the  expira- 
tion of  the  year.  The  same  method  of  computing  time 
within  which  an  act  is  to  be  done  is  enacted  in  Section  596 
of  The  Code  and  decided  in  Keeter  v.  Railroad^  86  N.  C, 
346,  Bancroft  v.  Roberts^  92  ^.  C,  249,  and  Glanion  v. 
Jacobs^  at  this  Term.  The  deed  therefore  from  Turner  to 
the  defendant  was  void  and  the  plaintiff  ought  to  have 
recovered  in  the  action. 

There  was  error  in  the  ruling  of  his  Honor  and  the  non- 
suit must  be  set  aside. 

Error. 

New  Trial. 


JAMES  H.  SPARGER  v.  W.  A.  MOORE,  et  al. 

Insolvent  Partnership — Realty  Considered  Personalty — 
Dower  in  Partnership  Realty — Trustee  of  Surviving 
Partner — Equitable  Jurisdiction, 

1.  The  real  estate  o/  an  insolveDt  partnership  wilJ  be  considered 
personalty  for  the  payment  of  the  firm  debts  and  for  the 
exoneration  of  a  surety ^s  liability  as  against  the  claim  of 
dower  of  the  wife  of  a  deceased  partner. 
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2.  The  value  of  the  real  estate  of  an  iDsolvent  partnership  cannot 
be  taken  into  consideration  in  estimating  the  dower  of  the 
widow  of  a  deceased  partner  in  his  individual  real  estate  so 
as  to  increase  such  dower  allotment. 

8.  One  to  whom  the  property  of  an  insolvent  firm  was  conveyed 
for  the  payment  of  the  firm's  debts  should  proceed,  through 
an  order  of  court,  to  enforce  the  trust  by  a  sale  of  the  prop- 
erty, and  distribute  the  proceeds. 

4.  The  superior  court,  in  the  exercise  of  equitable  jurisdiction,  has 
power,  in  a  suit  to  enjoin  the  sale  of  lands  subject  to  dower, 
which  was  estimated  by  taking  into  consideration  the  deced- 
ent's interest  in  the  realty  of  an  insolvent  firm,  to  adjust  the 
rights  of  the  widow  and  firm  creditors. 

Civil  action  pending  in  Surry  Superior  Court,  to 
enjoin  the  sale  of  real  estate  and  for  other  relief,  heard 
before  Battle^  eA,  at  ChamberSj  on  December  6, 1894.  The 
temporary  restraining  order  was  dissolved,  and  injunction 
refused,  and  plaintiff  appealed.  The  facts  appear  in  the 
opinion  of  Associate  Justice  Furches. 

Messrs.  A.  E,  Holton^  Watson  <&  Buxton  and  G.  W, 
Sparger^  for  plaintiff  (appellant). 

Messrs.  Olenn  cfe  Manly ^  for  defendant. 

Furches,  J.:  This  case  is  not  very  clearly  developed  by 
the  complaint  which  seems  to  have  been  used  by  plaintiff 
as  an  athdavit  in  the  application  for  an  injunction.  And 
we  are  not  certain  that  we  fully  understand  all  the  facts. 
But,  as  it  is  an  application  for  ancillary  relief  only,  in  which 
there  can  be  no  final  judgment,  if  we  should  mistake  some 
of  the  facts  the  parties  will  not  be  bound  by  them  on  the 
trial,  and  they  may  there  be  corrected.  We  are  of  opinion, 
however,  that  enough  does  appear  to  entitle  the  plaintiff  to 
the  injunctive  relief  prayed  for.  It  does  appear,  as  we  think, 
that  the  plaintiff  is  the  surety  of  J.  F.  and  W.  A.  Moore, 
partners,  for  over  $9,000,  which  has  been  reduced  to  judg- 
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meDt ;  and  that  this  partnership  has  been  dissolved  by  the 
death  of  J.  F.  Moore,  and  is  insolvent.  That  since  the  death 
of  J.  F.  Moore,  the  surviving  partner  has  made  a  mortgage 
or  deed  in  trust  to  W.  F.  Carter,  trustee,  of  the  partnership 
pi'operty  for  the  benefit  of  the  plaintiff  and  other  firm  cred- 
itors. That  a  considerable  portion  of  the  partnership  prop- 
erty consisted  in  lands  owned  by  J.  F.  Moore  and  W.  A. 
Moore,  at  the  death  of  J.  F.  Moore.  That  sometime  prior 
to  the  death  of  J.  F.  Moore,  the  firm  of  J.  F.  &  W.  A. 
Moore  borrowed  of  tl^e  United  Brethren  of  Salem  $6,000, 
and  executed  a  mortgage  therefor  on  their  individual  real 
estate,  and  the  defendant,  R.  A.  Moore,  then  the  wife  of  J. 
F.  Moore,  and  now  his  widow,  joined  in  said  mortgage,  and 
that  something  over  $4,000  of  said  last  mentioned  debt 
remHine  due  and  unpaid.  That  the  owners  of  this  debt  and 
the  holders  of  this  last  named  mortgage,  the  trustee,  W,  F. 
Carter,  W.  A.  Moore,  in  his  own  name,  and  as  administra- 
tor of  J.  F.  Moore,  and  the  said  R.  A.  Moore  (the  widow) 
have  all  been  made  parties  to  this  action. 

It  further  appears  that  R.  A.  Moore  has  applied  for 
dower,  and  that  the  same  has  been  assigned  to  her  as  the 
widow  of  J.  F.  Moore ;  and  in  the  allotment  of  the  dower, 
the  whole  of  the  lands  owned  by  her  husband  have  been 
estimated  and  valued  at  their  fee  simple  value,  without 
considering  the  incumbrance  on  t\e  same,  but  that  she  has 
been  allowed  to  have  the  real  estate  owned  and  held  by  the 
insolvent  partnership  of  J.  F.  &  W.  A.  Moore,  estimated, 
valued  and  considered  in  making  her  allotment  of  dower, 
in  this  way  causing  the  dower  to  cover  almost  the  entire 
real  estate  owned  by  the  deceased  husband  ;  and  that  the 
defendant,  W.  A.  Moore,  as  the  administrator  of  J.  F. 
Moore,  has  procured  an  order  from  the  superior  court  (the 
clerk)  to  sell  the  lands  of  the  said  J.  F.  Moore,  subject  to 


\^ 
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tlic   incuinbrance  of  the  dower  of  the  defendant,   R.   A« 
Mcore,  for  assets. 

Upon  these  facts  it  seems  to  ns  the  plaintiff  is  entitled 
to  equitable  relief.  This  partnership,  being  insolvent,  its 
creditors  have  a  right  to  have  its  assets  applied  to  the  pay- 
ment of  the  partnership  debts  and  in  exoneration  of 
plaintiff's  liability.  Pomeroy  Eq.  Jur.,  Sees.  1417,  1419 ; 
Patton  V.  Carr^  at  this  Term.  The  partnership  being 
insolvent,  the  real  estate  owned  hy  the  partnership  will  J»e 
considered  personalty  for  the  payment  of  debts.  Sha?ik^ 
V.  Kleithj  104  U.  S.,  18.  And  this  being  so;  the  widow 
R.  A.  Moore  cannot  have  dower  assigned  to  her  out  of  the 
same.  Lindley  on  Partnership,  341.  Nor  could  she  have 
it  taken  into  consideration  in  estimating  her  dower  so  as 
to  increase  the  same.  It  is  in  legal  contemplation  person- 
alty. All  the  property  of  the  said  J.  F.  Moore  being 
liable  for  the  partnership  debts,  subject  to  the  rightful 
dower  of  his  widow,  she  cannot  have  its  value  gre^itly 
diminished  by  having  her  dower  erroneously  increased. 
While  this  defendant  has  an  equity  to  have  her  dower 
relieved  from  incumbrances  out  of  the  individual  estate  of 
her  husband,  she  has  no  right  to  have  this  done  out  of  the 
firm  assets — as  these  are  first  to  be  applied  to  the  payment 
of  the  firm  debts.  W.  A.  Moore,  as  surviving  partner, 
having  conveyed  the  p|irtnership  estate  to  W.  F.  Carter, 
in  trust  to  pay  the  debt  for  which  plaintiff  is  liable,  and 
other  partnership  debts,  it  seems  that  this  created  an 
equitable  estate  in  Carter,  though  not  a  legal  estate,  which 
he  should  proceed  to  enforce,  and  sell  the  estate  so  con- 
veyed to  him  and  apply  the  proceeds.  Shanks  v.  Klein^ 
Bupra,  But  this  trust  should  be  enforced  through  an 
order  of  court  that  there  may  be  no  dispute  as  to  th-e  title, 
and  that  th-e  la.nd  so  conveyed  to  him  may  bring  its  full 
value. 
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We  have  had  some  trouble  as  to  how  these  equities 
should  he  administered,  especially  in  the  matter  of  the 
dower.  But  we  find  that  courts  of  equity  have  jurisdic- 
tion of  matters  of  dower,  especially  so  where  equitable 
estates  and  equitable  principles  are  involved.  CaTrvphell 
V.  Murphy^  2  Jones  £q.,  357.  It  is  also  in  equity,  or 
UDder  the  equitable  jurisdiction  of  the  court,  that  trust 
estates  are  administered  and  partnerships  settled.  When 
the  Superior  Court  once  acquires  jurisdiction  of  a  case,  it 
will  administer  all  necessary  incidental  matters  connected 
with  the  litigation.  Oliver  v.  Wiley,  75  N.  C,  320  ;  Oulley 
V*  Macy,  81  N.  C,  356.  Therefore,  as  all  the  parties  inter- 
ested in  this  matter  appear  to  be  before  the  court,  we  see 
no  reason  why,  upon  a  properly  constructed  complaint 
setting  out  fully  all  the  facts,  the  whole  matter  might  not 
be  adjusted  and  settled  in  this  case.  This  would  be  in 
the  spirit  of  the  present  system  of  practice.  Thus  seeing 
this  case,  and  not  seeing  that  the  continuance  of  the 
injunction  would  have  injured  any  one,  we  think  it  should 
have  been  continued.     McCorhle  v.  Brent,  76  N.  C,   407. 

There  was  error  in  not  issuing  the  injunction. 

Error. 


MOLLIE  PASS  at  al  v.  J.  C.  LYNCH  et  al. 

Fraudnlent  Conveyance — Estoppel, 

1.  A  purchaser  of  land,  knowing  that  another  olainled  title  thereto 

under  a  mortgage  which  was  obtained  by  fraudulent  repre- 
sentations, cannot  attack  the  mortgage  ou  the  ground  that 
it  was  so  obtained. 

2.  A  purchaser  of  land  under  a  mortgage,  having  knowledge  at  the 

time  of  purchase  that  a  prior  mortgage  was  made  with 
intent  to  defraud  mortgagor's  creditors,  cannot  attack 
such  prior  mortgage  upon  such  ground,  he  not  being  a  credi- 
tor of  the  mortgagor. 
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Petition  for  partition,  filed  before  the  Clerk  of  the 
Superior  Court  of  Surry  County,  and,  upon  issues  joined, 
transferred  for  trial  to  the  Civil  Issue  Docket  at  Term  and 
tried  before  Brown,  J.,  at  Fall  Term,  1896,  of  said  Court. 
The  facts  appear  in  the  opinion  of  Associate  Justice 
MoNTOOMERY.  The  jurj  under  instructions  from  his  Honor 
answered  the  issues  in  favor  of  the  plaintiff,  and  from  the 
judgment  thereon  the  defendant,  Hattie  L.  Pass,  appealed. 

Mr.  A.  E.  Holton,  for  H.  L.  Pass  (appellant). 
Messrs,  Olenn  <&  Manly,  for  appellee. 

Montgomery,  J.:  This  was  a  proceeding  before  the 
clerk  for  the  partition  of  real  estate.  The  plaintiff  alleges 
a  tenancy  in  common  with  the  defendants  Hattie  L.  Pass 
and  Nellie  Lynch,  and  claims  her  interest  by  deed  of  pur- 
chase from  E.  H-  Pass,  mortgagee  of  John  W.  Pass  and 
his  wife  Hattie  L.  The  defendants  deny  the  plaintiff's 
right  and  aver  that  her  alleged  interest  belongs  to  the 
defendant  Hattie,  who  holds  the  same  by  deed  from  Phil- 
lips and  other  subsequent  mortgagees  of  John  W.  Pass  and 
his  wife,  Hattie  L.  The  priority  of  the  mortgage  to  E.  H. 
Pass  is  admitted,  and  also  the  deed  from  E.  H.  Pass,  the 
mortgagee,  to  the  plaintiff;  but  the  defendants  aver  that 
the  mortgage  to  E.  H.  Pass  was  void  because  it  was  made 
to  defraud  the  creditors  of  John  W.  Pass  and  that  the 
plaintiff  knew  it.  These  issues  of  fact  were  sent  up  to  the 
Superior  Court,  where  upon  the  trial  the  defendant  Hattie 
L.  Pass  introduced  her  husband  John  W.  Pass,  as  a  witness 
to  prove  that  the  mortgage  executed  by  him  and  his  wife 
to  E.  H.  Pass  "was  made  by  reason  of  false  and  fraudulent 
representations  of  E.  H.  Pass."  Objection  to  this  testi- 
mony by  the  plaintiff  was  sustained  by  his  Honor  and  the 
defendant,  Hattie  L.,    excepted.     It    is    evident    tjiat    the 
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defendant  intended  by  this  question  to  prove   by  the  wit- 
ness that  there  was  fraud  between  him   (the  witness)  and 
E.  H.  Pass  in  the  execution  of  the  mortgage  other  than  to 
defraud  the  witness'  creditors,  as  was  averred  in  the  answer, 
for  the   very  next  thing  the  defendant   Hattie  offered  to 
prove  was  that  she  had  no  knowledge  of  the  fraudulent 
purpose  of  John  W.  Pass  and  E,  H.  Pass  in  executing  the 
mortgage  to  E.  H.  Pass  at  the  time   when   she   signed   the 
same.     Fraud  there  was,  she  admits,  in  the  minds  of  her 
husband   the  mortgagor  and  his   brother  the   mortgagee. 
If  John  W.  Pass  executed  the  mortgage  to  E.  H.  Pass  for 
the  purpose  of  defrauding  purchasers,  and  this  must   have 
been  the  kind  of  fraud  which  the  defendant  Hattie  intended 
to  prove,  for  later  on  in  the  trial  she  undertook  to   prove 
the  fraud  set  up  in  the  answer,  to  wit :  That  the  mortgage 
was  executed  to  defraud  the  creditors  of  John  W.  Pass,  the 
court  below  committed  no  error.     The  defendant  is  bound 
by  the  prior  mortgage  and  purchase  under  it  by  the  plain- 
tiff, because  she  had  knowledge  of  it  before  she  purchased 
under  the  subsequent  mortgage  to  Phillips.     The  27th  of 
Elizabeth,  amended  by  our  Act  of  1840,  does  not  protect 
her  against  the  prior  mortgage  and  the  purchase  under  it 
by  the   plaintiff,  because  of  the   knovvltdge   on   her   part. 
Hiatt  Y.  TFarfe,  8  Ired.,  340;    Triplett   v.   Wither  spoon  ^10 
!N.  C.  589.     The  defendant  Hattie  L.  Pass,  also  offered  to 
prove  by  the  same  witness  that  the  mortgage  from  him   to 
E.  H.  Pass  was  made  as  averred  in  the  answer  for  the  pur- 
pose of  defrauding  the  creditors  of  the  witness;  tliat  E. 
H.  Pass  was  a  party  to  such  a  purpose,  and  that  the  plain- 
tiff knew  of  it.     The  plaintiff  objected.     The  court  sus- 
tained the  objection  and   the   defendant   Hattie   excepted. 
There  is  no  error  in  this  ruling.     If  it  be   admitted   that 
the  mortgage  was  executed  to   defraud  creditors  as  alleged 
in  the  answer,  yet  the  defendant  is  bound  by  the  sale  and 
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purehase  by  the  plaintiff  under  prior  mortgage,  because  the 

defendant  is  not  a  creditor,  nor  are  there  any  ereditors  of 

John    W.    Pass,  parties  to  this  proceeding.     Triplett  v. 

Witherspoooiy   supra;    Sdms   v.    Green^   105   N.  C,  251. 

There  is  no  error  and  the  judgment  of  the  court  below  is 

affirmed. 

Affirmed. 


JASPER  CLAYBROOK  v.  BOARD  OF   COMMISSIONERS   OF 

ROCKINGHAM  COUNTY. 

Municipal    Bonds — Elections — Qualified    Voters — Regis- 
tration. 

1.  The  registration  list  i^  prima  facie  evidence  as  to  i^eho  consti- 

tnted  qualified  voters  ia  a  municipality,  notwithstanding  the 
list  was  recorded  in  the  same  book  in  which  the  municipal 
authorities  kept  a  record  of  their  proceedings. 

2.  The  purchaser  of  municipal  bonds  is  not  required  when  looking 

into  the  validity  of  an  election  on  the  issue  of  bonds  for  a 
subscription  by  a  municipality  to  the  stock  of  a  railroad 
company,  to  go  further  than  to  find,  from  the  certificate  of 
the  registrar  that  a  majority  of  the  qualified  voters  of  the 
municipality  had  voted  for  the  subscription. 

8.  One  who,  before  buying  bonds  issued  under  a  vote  of  the  quali- 
fied voters  of  a  town,  examines  the  election  proceedings,  and 
finds  that  a  majority  of  the  registered  voters  voted  in  favor 
of  the  issue,  need  not  inqaire  whether  the  voters  were  legally 
registered  where  the  registrar  certified  that  each  voter  was 
so  registered,  and  the  returns  of  the  canvass  by  the  registrar 
and  judges  of  election  were  approved  by  the  county  commis- 
sioners, though  the  result  of  the  election  was  not  formally 
declared  by  such  commissioners  as  required  by  Laws  1887,  ch. 
87. 

Civil  action,  tried  before  Bryan^  «/.,  and  a  jury,  at  Jan- 
uary Term,  1895,  of  Eockingham  Superior  Court,  and  was 
brought  for  the  pu^po^e  of  contesting  the  validity  of  an 
election  held  on  November  3rd,  1888,  at  the  town  of  Stone- 
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Yille,  in  Rockingham  county,  upon  the  snbBcription  by  said 
town  of  $5,000  to  the  capital  stock  of  the  Roanoke  &  Soath- 
ern  R.  R.  Company.  The  material  facts  'appear  in  the 
opinion  of  Associate  Justice  Avert.  There  wa^  verdict 
and  judgment  for  the  defendants  and   plaintiffs  appealed. 

Messrs.  Reid  cfe  Reid  and  Dillard  cfe  King^  for  plain- 
tiffs (appellants). 

MsssTS.  Watson  &  Buxton  and  A.  E.  Holton^  for  defeod- 
ants. 

Avert,  J. :  It  seems  that  the  main  questions  before  us 
were  virtually  settled  by  the  carefully  considered  opinion 
of  Justice  MacRae  on  the  former  appeal.  Clayhrook  v. 
Commissioners,  114  N.  C,  453.  The  suggestion  then 
made  was  that  in  consequence  of  the  failure  of  the  board 
of  county  commissioners,  after  approving  of  the  returns, 
to  formally  declare  the  result  of  the  election,  the  plaintiff 
-iras  left  at  liberty  to  impeach  the  validity  of  the  bonds  by 
showing  that  a  majority  of  the  qualified  voters  of  the  town 
of  Stoneville  did  not  vote  in  favor  of  the  subscription. 
The  parties  agreed  upon  the  single  issue,  "Did  a  majority 
of  the  qualified  voters  of  the  town  of  Stoneville  vote  in 
favor  of  subscription  ?"  It  was  not  denied  that  the  bur- 
den was  upon  the  plaintiff  to  show  ground  for  impeaching 
their  validity.  The  registered  voters  are  presumably  the 
qualified  voters.  The  defendant  Commissioners,  as  appears 
from  their  minutes,  had  previoiisly  ordered  a  registration. 
The  registrar  certifies  a  list  of  25  names  as  that  of  the 
registered  voters  of  the  town,  and  the  records  of  the  town 
show  that  the  same  24  persons  originally,  and  subsequently 
seven  others,  were  registered  as  voters  in  the  same  book  in 
which  the  records  were  kept.  Twenty-one  of  these  electors 
are  returned  as  voting  in  favor  of  subscription.     All  of 
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the  testimony  tended  to  show,  what  already  appeared  from 
the  returns,  that  21  of  the  whole  number  cast  their  ballots 
in  favor  of  subscription,  and  constituted  a  majority  of  the 
qualified  voters.  While  the  return  of  the  canvass  by  the 
judges  of  the  election  and  the  registrar  and  the  approval 
of  the  board  of  county  commissioners  were  not  conclusive, 
they  are  prima  facie  correct.  Hence  it  was  that  the 
plaintiff  started  out  with  the  laboring  oar.  In  order  to 
overcome  the  presumption  that  the  election  had  been  con- 
ducted fairly  and  lawfully,  the  plaintiff  proposed  to  offer 
every  elector  who  voted,  and  did  introduce  a  number  of 
them  to  show  that,  while  they  had  voted,  they  either  did 
not  register  or  had  no  recollection  of  having  done  so.  They 
also  offered  one  J.  W.  Moore,  who  testified  that  he  was 
appointed  registrar,  but  that  he  made  out  and  recorded  in 
a  book  the  names  of  the  voters  without  swearing  them  and 
pursuing  the  course  prescribed  by  law  in  registering  voters, 
though  he  afterwards  voluntarily  certified  that  he  had 
registered  every  one  of  these  names  and  forwarded  his 
certificate  as  a  part  of  the  return  of  the  election  to  the 
board  of  county  commissioners. 

We  do  not  understand  the  rule  to  be  that  the  holder  of 
the  bond  is  bound  in  prosecuting  his  inquiries  to  go  behind 
what  appears  upcn  the  records  of  the  town  to  be  a  registry 
of  voters,  however  informal,  and  also  behind  an  official 
certificate  of  the  municipality  after  finding  it  to  be  true, 
that  a  majority  of  those  very  persons  actually  cast  their 
ballots  for  the  subscription.  The  question  presented  by  the 
issue  is  not,  whether  the  electors  were  sworn  and  complied 
with  all  of  the  requirements  of  the  law  in  having  their 
names  recorded  upon  the  registered  list  of  voters,  but 
whether,  being  registered,  however  irregularly,  a  majority 
of  the  whole  number  gave  their  assent  to  the  creation  of 
the  proposed  municipal  debt.      As  was  said  in    Bank  v. 
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Commissioners^  116  N.  C,  339,  "The  imperative  require- 
ment of  the  Constitution  is  that  there  shall  be  a  concur- 
rence of  the  legislative  an4  popular  will,  the  former  evi- 
denced by  a  grant  of  authority  to  vote,  the  latter  by  the 
record  that  a  majority  of  the  qualified  voters  have  cast 
their  ballots  in  favor  of  creating  the  debt."  The  authority 
for  holding  the  election  was  declared  ample  and  the  form 
of  the  ballots  was  adjudged  legal  on  the  former  appeal. 
The  question  whether  "the  sense  of  the  voters  was  fairly 
taken"  is  all  of  the  original  controversy  left  to  be  now  set- 
tled. The  plaintiff  has  not  only  failed  to  prove  that  a 
majority  of  the  qualified  electors  did  not  signify  their 
assent  to  the  creation  of  the  proposed  debt,  but  the  evi- 
dence shows  beyond  all  question  that  a  large  majority 
voted  for  the  subscription.  The  registration  book  was 
jprim^a  facie  evidence  as  to  who  constituted  the  qualified 
voters  {Rigsbee  v.  Durham^  98  N.  C,  81)  no  matter  how 
informally  the  registration  was  done,  and  notwithstanding 
the  fact  that  the  list  was  recorded  in  the  same  book  in 
which  the  municipal  authorities  kept  minutes  of  their 
proceedings. 

The  principle  which  underlies  the  decision  in  McDowell 
V.  CoTistruction  Co.^  96  N.  C,  514,  is  that  where  elections 
are  held  to  ascertain  the  sense  of  the  qualified  voters  of  a 
municipality  as  to  the  creation  of  bonded  indebtedness, 
the  subscriptions  may  be  set  aside,  or  the  bonds  if  issued 
may  be  invalidated  by  a  direct  proceeding  in  which  it  is 
shown  that  a  majority  of  the  qualified  voters  did  not  vote 
or  were  deprived  of  the  opportunity  to  vote.  In  that  case 
the  plaintiff  proposed  to  show  that  qualified  voters,  who 
desired  to  vote  against  the  subscription,  were  prevented 
from  doing  so  on  account  of  the  wilful  failure  of  the  con- 
stituted authorities  to  provide  for  registration.  The  prop- 
osition there  was  to  show  that  if  the  sense  of  the   electors 
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had  been  fairly  and  lawfully  ascertained,  it  would  have 
appeared  that  a  majority  of  the  qualified  voters  were 
opposed  to,  or  at  least  not  in  favor  of,  making  the  proposed 
subscription.  The  Court  was  there  asked,  upon  affidavits 
tending  to  show  that  the  sense  of  the  voters  had  not  been 
fjirly  ascertained,  to  grant  an  injunction  till  the  hearing. 
The  Cour^,  granted  the  extraordinary  relief  sought  in  the 
interest  of  fair  play,  until  it  could  be  determined  whether 
by  a  failure  to  comply  with  the  forms  of  law,  the  voters, 
whose  province  it  was  to  pass  upon  the  question,  had  been 
deprived  of  the  opportunity  to  exercise  the  power  vested 
in  them  by  the  Constitution.  But  here  there  is  no  pre- 
tense til  at  the  certificate  of  those,  who  held  the  election  in 
so  far  as  it  sets  forth  that  an  overwhelming  majority  voted 
for  subscription,  is  not  entirely  correct.  If  the  failure  to 
declare  the  result  made  the  record  of  the  county  commis- 
sioners under  the  Act  (Laws  1887,  ch.  87)  inconclusive, 
and  put  the  purchasers  of  the  bonds  on  notice  to  look 
behind  the  returns,  they  were  not  bound  to  go  further 
when  they  found  an  apparent  registration  and  a  vote  of  a 
majority  of  the  qualified  voters  for  subscription.  It  was 
not  incumbent  on  them  to  interview  the  registrar  to  see 
whether  his  certificate  was  correct,  but  they  had  a  right  to 
assume  that  he  had  done  his  duty.  They  were  not  required, 
after  ascertaining  that  those  whose  names  were  borne  upon 
the  certificate  and  the  informal  registration  books  consti- 
tuted the  registered  and  presumably  the  qualified  voters  of 
the  town,  to  interview  each  one  and  allow  him  to  contra- 
dict the  fact  of  registration.  When  an  elector  is  allowed 
to  deposit  his  ballot,  the  burden  is  on  one  who  questions 
its  validity  to  show,  by  a  preponderance  of  testimony,  the 
truth  of  such  facts  or  circumstances  as  are  relied  upon  to 
establish  the  disqualification.  BoyeT  v.  Teague^  106  N. 
C,  at  page  633.     Being  put  upon  notice,  the  purchaser  in 
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tain  that  the  sense  of  a  majority  of  the  voters  was  clearly 
ascertained  to  be  in  favor  of  making  the  sabscription. 

In  pursuing  the  investigation  suggested  by  the  failure 
to  declare  the  result,  the  purchaser  was  only  bound  to  see 
that  there  had  been,  according  to  the  records  of  the  regis- 
tration and  voting,  a  substantial  compliance  with  the 
requirements  of  the  statutes  as  to  matters  merely  formal. 
Railroad  v.  Commissioners^  116  N.  C,  563.  It  was  his 
duty  to  see  that  the  legislature  had  authorized  the  holding 
of  the  election,  and  that  the  sense  of  a  majority  of  the 
•  qualified  voters  had  been  expressed  by  casting  their  ballot 
in  favor  of  creating  the   debt.     Bank  v.    Commissioners^ 

supra.     There  was  no  error. 

No  Error. 


In  re  HUGH  D'ANNA. 
Habeas  Corpus — Divorce — Custody  of  Child. 

1.  Where,  in  Tiabeas  corptis  proceeding  for  the  custody  of  a  child 

of  divorced  parents,  it  appeared  that  both  the  father  and 
the  mother  were  of  good  character  and  able  to  support  and 
educate  the  child,  but  that  the  mother  had  married  again 
and  that  her  new  husband  was  a  man  of  dissipated  and  vic- 
loup  habits,  it  was  proper  to  award  the  custody  of  the  child 
to  its  father. 

2.  In  such  case,  the  mother  should  not  be  restricted  to  one  year  in 

which  to  again  apply  for  the  custody  of  the  child,  but  she 
should  have  that  privilege,  upon  showing  cause,  so  long  as 
the  child  is  within  the  jurisdiction  of  the  courts  of  the  State. 

Habeas  CORPUS  proceeding  by  Alice  Murrill,  step-grand- 
mother, and  S.  D'Anna,  the  father,  against  Mary  Thomp- 
son, the  mother,  of  a  child,  Hugh  D'Anna,  for  its  custody, 
pending  in  Catawba  Superior  Court  and    heard    before 
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Timherldke^  «/.,  at  Chamhers^  at  Louisburg,  on  the   31st 
day  of  October,  1895. 

His  HoDor  found  the  following  facts  : 

"1.  That  S.  D'Anna  and  May  Murrill  ware  married  in 
this  State,  in  the  year  1883,  and  there  were  born  to  them 
of  this  union  two  children,  Victor,  eleven  years  of  age, 
now  in  the  custody  of  his  father  in  Kentucky,  and  Hugh, 
seven  years  of  age,  now  in  the  custody  of  hia  mother,  tem- 
porarily in  North  Carolina,  but  a  resident  of  Washington 
City,  D.  C. 

"2.  That  on  the  22d  day  of  June,  1893,  in  the  Courts  of 
the  State  of  Kentucky,    a  divorce  was  granted    to  Mrs. 
D'Anna,  now  Mrs.    Thompson,  but    that  in  said   divorce 
proceedings  no  order  was  made  in  regard  to  the  custody  of 
either  of  the  said  children.* 

'*3.  That  the  children  were  in  possession  of  either  parent, 
witl'out  objection  on  the  part  of  either,  until  shortly  before 
the  decree  of  divorce.  They  have  not  been  in  the  posses- 
sion of  Mrs.  Thompson  since  the  said  decree,  she  having 
shortly  prior  thereto  returned  said  children  to  said  D'Anna, 
on  account  of  her  financial  inability  at  that  time  to  take 
care  of  them. 

"4.  That  said  children  remained  in  his  custody  ever 
since,  until  October,  1895,  when  Mrs.  D'Anna  (then  Mrs. 
Thompson)  went  to  the  school  in  Hickory,  N.  C,  where 
Hugh  D'Anna  had  been  placed  by  instruction  of  his  father 
and  then  and  there  took  the,  said  child  away  from  said 
school,  for  the  purpose  of  taking  him  to  Washington  City, 
D.  C. 

"That  she  refused  to  surrender  possession  of  said  child, 
and  the  writ  ot  habeas  corjpua  in  this  matter  was  sued  out 
by  plaintiffs,  AUice  Murrill  and  S.  D'Anna. 

"5.  That  by  advice  of  physician,  the  father,  S.  D'Anna, 
placed  the  infant  Hugh  in  Hickory,  N.    C,  for  the  benefit 
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of  his  health,  in  care  of  his  step-grandmother,  and  later  in 
school  at  that  place,  the  child  still  boarding  with  his 
step-grandmother,  the  father,  S.  D'Anna,  residing  at  Lex- 
ington, Ky. 

^'That  since  bein^c  placed  there  bis  health  has  been  much 
improved  and  he  is  in  every  way  well  cared  for. 

"6.  That  S.  D'Anna  is  a  man  of  character  and  educa- 
tion— makes  about  two  thousand  dollars  a  year,  and  is  in 
every  way  suitable,  competent  and  capable  to  provide  for 
the  infant,  Hugh,  and  to  give  him  a  liberal  education. 

"7.  That  some  time  in  the  year  1894  Mrs.  D'Anna  inter- 
married with  one  C.  P.  Thompson,  who  is  a  drunkard  and 
gambler,  and,  though  possessed  of  large  means,  is  a  spend- 
thrift. 

"That  Mrs.  Thompson  has  personal  property  in  her  own 
right  sufficient  to  take  care  of  the  children,  but  said  pro- 
perty has  been  settled  upon  her  by  Mr.  Thompson. 

"That  Mrs.  Thompson  is  a  woman  of  high  character, 
but,  on  account  of  the  drinking  and  gambling  habits  of  her 
present  husband,  is  not  a  fit  and  suitable  person  to  have  the 
care  and  custody  of  the  said  child,  and  it  would  be  against 
the  best  and  highest  interest  of  said  child  for  her  to  have 
the  care  and  custody  thereof. 

"Wherefore,  it  is  considered  and  ordered  and  adjudged 
by  the  Court: 

"I.  That  said  infant,  Hugh  D'Anna,  be  surrendered  to 
the  custody  and  control  of  his  father,  S.  D'Anna. 

"II.  That  the  said  D'Anna  shall  not  within  two  years 
remove  the  said  child  from  this  State  or  out  of  the  juisdic- 
tion  of  this  Court. 

"III.  That  the  mother,  Mrs.  Thompson,  shall  have  access 
to  said  child,  and  shall  visit  him  when  she  desires  and  sees 
fit ;  and  upon  her  aplication,  and  upon  payment  to  him  of 
his  fees,  it  will  be  the  duty  of  the  Sheriff  of  Catawba 
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County  to  take  her  to  the  said  child,  and  at  such  times  she 
shall  only  be  under  such  restraint  as  may  be  necessary  to 
keep  the  child  in  the  jurisdiction  of  this  Court. 

"IV.  That  Mrs.  Thompson  shall  have  the  right  to  make, 
at  any  time  within  one  year  after  the  date  hereof,  for  cause 
then  to  be  shown,  application  to  the  resident  Judge  of  the 
Tenth  Judicial  District,  or  the  Judge  holding  the  Court 
thereof,  to  have  the  care  and  custody  of  the  said  child 
transferred  from  Mr.  D'Anna  to  herself,  and  thirty  days' 
notice  of  said  application  on  the  person  in  whose  control  or 
possession  the  said  child  may  be  at  the  time  shall  be  suf- 
ficient notice  to  the  said  S.  D'Anna;  and  in  case  the  said 
child  is  hereafter  removed  from  the  State,  so  that  personal 
service  of  notice  cannot  be  made,  then  publication  of  a 
notice  for  thirty  days  in  some  paper  in  Hickory  shall  be 
sufiicient. 

"That  if  the  said  Mrs.  Thompson  shall  attempt  to  take 
possession  of  the  said  child  without  due  process  of  law, 
ihen  so  much  of  this  judgment  as  allows  her  to  see  said 
child  shall  be  void." 

Mrs.  C.  P.  Thompson  excepted  to  so  much  of  said  judg- 
ment as  ordered  her  to  surrender  the  custody  and  control 
of  Hugh  D'Anna,  and  to  so  much  thereof  as  refused  to 
award  her  the  care  and  custody  of  said  infant,  and  to  so 
much  thereof  as  awarded  the  care  and  custody  thereof  to 
the  said  6.  D'Anna. 

Exception  overruled.  Appeal  prayed  and  granted  to  the 
Supreme  Court. 

Messrs,  S,  J,  Ervin  and  C,  M.  McCorkle^  for  appellant. 
Messrs.  Cilley  c&  Huffman^  for  appellee. 

Montgomery,  J.:     This  matter  was  heard  before  Judge 

Timberlake  in  habeas  corpus  proceedings.     Tfie  father  of 
117—30 
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the  child,  who  was  once  the  husband  of  the  respondent, 
appears  from  the  findings  of  fact  by  his  Honor  to  be  a  man 
of  character  and  education,  with  a  good  income,  and  in 
every  way  suitable,  competent  and  capable  to  provide  for 
the  child  and  to  give  him  a  liberal  education.  The  mother 
of  the  child,  who  is  now  married  to  one  C.  P.  Thompson, 
also  appears  from  the  Judge's  findings  to  be  a  woman  of 
high  character.  His  Honor  finds,  however,  as  a  fact  that 
the  present  husband  of  the  child's  mother  is  addicted  to  the 
vicious  habits  of  both  drinking  and  gambling,  the  former 
to  great  excess,  and  concluded  that  it  would  not  be  for  the 
best  interests  of  the  child  to  place  him  in  the  same  house- 
hold with  the  man.  The  judgment  of  his  Honor  awarded 
the  custody  of  the  child  to  the  father.  In  the  judgment 
certain  privileges  of  visiting  the  child  were  allowed  to  the 
mother,  and  certain  restrictions  put  upon  the  father  as  to  the 
removal  of  the  child  from  this  State.  That  part  of  the 
judgment  which  restricts  the  mother  to  one  year  in  which 
to  make  application  to  the  courts  for  the  transfer  of  the 
care  and  custody  of  the  child  from  the  father  to  herself,  is 
modified  so  as  to  give  her  that  right  at  any  time  while  the 
child  may  be  in  the  jurisdiction  of  the  courts  of  this  State, 
for  the  present  condition  of  afi^aire  may  not  always  con- 
tinue. Upon  the  surface,  his  Honor's  ruling  may  appear 
to  make  of  the  mother  a  vicarious  sacrifice  for  the  sins  of 
another,  but  its  foundation  is  the  law  of  the  land,  which,  as 
well  as  the  moral  law,  often  times  requires  such  ofi^erings 
to  be  made. 

The  judgment  of  his  Honor  is  afiirmed  in  all  respects, 
except  as  herein  modified.  Modified  and  Affirmed. 
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T.  A.  LOVE  V.  LeGRANDE  GREGG. 

Trial — Immaterial  Evidence — Issues  — Instructions — Ex- 
pression of  Opinion  hy  Judge^    What  is  not. 

1.  Where,  in  the  trial  of  an  action  to  recover  land,  th©  controversy 

was  as  to  a  certain  portion  of  the  tract,  and  a  deed  was  offered 
in  evidence  which  did  not  refer  to  the  land  in  question,  it  was 
proper  to  exclude  it  as  it  was  immaterial. 

2.  Where,  in  the  trial  of  an  action  to  recover  land,  the  controversy 

was  as  to  a  certain  portion  only  of  a  tract  claimed  by  plain- 
tiff, it  was  not  error  to  refuse  to  submit  an  issue  relating  to 
land  other  than  that  in  question. 

3.  Where  a  single  and  uncontradicted  witness  testifies  to  a  fact  on 

a  trial,  it  is  not  error  in  a  trial  Judge  to  instruct  the  jury,  if 
they  believe  the  witness,  to  find  according  to  his  testimony. 

Civil  action  for  the  recovery  of  land,  tried  before  Tim,- 
berlake,  «/.,  at  Spring  Term,  1895,  of  Mitchell  Superior 
Court.  The  facts  appear  in  the  opinion  of  Chief  Justice 
Faircloth.  There  was  a  verdict  for  the  defendant  and 
plaintiff  appealed  from  the  judgment  thereon. 

Mr,  E.  J.  Justice^  for  defendant  (appellant). 
No  counsel,  contra, 

Faircloth,  C.  J.:  The  plaintiff  sues  for  possession  of 
three  tracts  of  land  and  the  defendant  denies  his  title  and 
wrongful  possession  in  himself.  On  the  trial  below  and  in 
this  Court  the  parties  without  objection  used  a  map  on 
which  the  lands  were  marked  out.  One  tract  was  desig- 
nated as  E.  F.  H.  J.,  with  straight  and  parallel  lines,  inside 
of  which  was  a  50-acre  tract  with  straight  and  parallel 
**red  lines,"  corners  marked  1,  2,  3,  and  4.  The  trial  set- 
tled down  on  the  title  to  the  land  within  the  "red  lines." 
The  plaintiff  offered  his  evidence  and  rested.  The  defend- 
ants showed  a  grant  from  the  State  and  mesne  conveyances 
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for  certain  lands,  and  proved  open,  continuous,  notorious 
and  adverse  possession  of  the  lands  within  the  "red  lines" 
from  1850  to  the  present  time,  which  land  was  witliin  the 
limits  of  the  grant.  It  was  proved  by  Noah  Webb  that 
Tyre  Webb  and  those  claiming  under  him  had  been  in  such 
possession  under  color  of  title  since  1850  of  the  land  within 
the  "red  lines"  and  there  was  no  evidence  conflicting  with 
Noah  Webb's  evidence,  but  some  confirming  the  same. 
The  defendants  claim  through  this  chain  of  title.  The 
parties  failing  to  tender  any  issues,  his  Honor  after  the 
evidence  was  closed  submitted  an  issue :  Whether  the 
pessession  of  the  defendants  in  the  "red  lines"  was  wrong- 
ful, being  the  only  possession  shown  by  the  plaintiff.  The 
court  then  charged  the  jury  that  if  the  plaintiff  had  located 
the  land  as  contended  by  him,  he  would  be  entitled  to 
recover  unless  the  defendants  and  those  under  whom  thev 
claimed  had  ripened  title  in  themselves  by  possession,  and 
that  if  the  jury  believed  Noah  Webb,  and  if  Tyre  Webb 
had  been  in  open  adverse  possession  under  color  of  title 
within  the  red  lines  for  seven  years,  then  the  plaintiff 
could  not  recover.  There  was  a  verdict  and  judgment  for 
the  defendant. 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  admit 
a  copy  of  a  deed  offered  in  evidence,  which  had  not  been 
probated.  The  copy  was  immaterial,  as  it  did  no^  refer  to 
the  land  in  the  red  lines,  and  the  exception  is  overruled. 

The  second  exception,  that  the  court  failed  to  submit  a 
separate  issue  as  to  the  location  of  plaintiff's  land,  is  over- 
ruled because  the  controversy  was  exclusively  as  to  the 
land  within  the  "red  lines." 

The  third  exception  was  to  the  charge  that,  if  the  jury 
believed  Noah  Webb,  the  plaintiff  could  not  recover.  This 
is  also  overruled  because  it  is  not  error  to  charge  the  jury 
that  if  they  believed  a  single  uncontradicted  witness  the 


K  C]  SEPTEMBER  TERM,  1895.  469 


GWTN  V,   COFPKY. 


case  is  made  out,  and  where  there  is  no  conflict  of  evidence 
the  Judge  should  direct  the  verdict  to  be  entered,  if  the 
jury  believe  it.  This  is  no  expression  of  opinion  on  the 
evidence.  JSannon  v.  Orizzard^  89  N.  C,  115 ;  Purifoy 
V.  Railroad^  108  N.  C,  100;  Chemical  Co.^  v.  Johnston^ 
101  N.  C,  223. 

Affirmed. 


HUGH  GWYN  v.  T.  J.  COFFEY  et  al. 

Sale  hy  State  Commissioners — Statute  Directing   Time  of 

Sale, 

1.  Where  a  statute  authorizing  a  sale  limits  the  operation  of  the 
license  within  a  designated  period,  a  sale  outside  of  the  pre- 
scribed limits  is  a  nullity  ;  therefore, 

3.  Where,  under  Ch.  445,  Acts  of  1893,  providing  for  the  sale,  by 
commissioners  of  the  State's  interest  in  a  certain  company 
and  declaring  that  the  commissioners  should  on  or  before 
July  1,  1893,  advertise  that  they  would  on  a  day  fixed,  not 
less  than  20  days  nor  more  than  30  days,  sell  said  interest,  a 
sale  made  by  them  after  the  Slst  day  of  July,  1893,  is  void. 

Civil  action,  tried  before  Timherlalce^  «/.,  and  a  jury  at 
Spring  Term,  1895,  of  Caldwell  Superior  Court.  The 
facts  appear  in  the  opinion  of  Associate  Justice  Mont- 
gomery. Upon  an  intimation  by  his  Honor  that  he  could 
not  recover,  plaintiff  submitted  to  a  non-suit  and  appealed. 

Messrs.  Geo.  N.  Folk.,  Edmund  Jones  and    TF.   C.   N'eio- 
land^  for  plaintiff  (appellant). 
Mr.  S.  J.  Ervin^  for  defendants. 

Montgomery,  J.:  The  plaintiff's  counsel  prepared  and 
submitted  a  painstaking  and  learned  brief  upon  import- 
ant legal  questions  raised  in   the  court   below,   bat  w^hich 
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can  be  of  no  avail  to  their  client  here.  His  Honor  held 
that,  "it  appearing  from  the  admissions  in  the  pleadings 
that  the  sale  under  which  plaintiff  claims  wad  made  August 
3,  1893,  and  so  admitted  by  his  counsel  in  open  court,  the 
same  being  outside  of  the  limit  of  time  prescribed  by  the 
Act  of  the  legislature  for  making  the  sale,  he  would  hold 
the  sale  to  be  void."  Whether  or  not  that  rulina:  is  cor- 
rect  is  the  only  question  for  our  decision. 

Chapter  446  of  the  Acts  1893,  provides  for  a  sale  of  the 
State's  interest  in  the  Caldwell  &  Watauga  Turnpike 
Company.  .  Section  3  of  the  Act  fixes  the  time  of  such 
sale  as  follows:  "That  said  commissioners  shall  on  or 
before  the  first  day  of  July,  1893,  cause  to  be  advertised 
in  the  Lenoir  Topic  and  The  Watauga  Democrat^  newspa- 
pers published  at  Lenoir  and  Boone,  North  Carolina,  a 
notice  setting  forth  that  said  commissioners  will,  on  a  day 
fixed  not  to  be  more  than  30  days  nor  less  than  20,  sell  for 
cash  the  State's  interest  in  said  company  as  herein  pro- 
vided." It  is  perfectly  clear  that  the  commissioners 
empowered  to  make  the  sale  hQCdLvae  fuTicti  officio  after  the 
last  of  July,  1893.  There  is  not  a  line  in  the  Act  that 
provides  for  a  sale  after  that  time  under  any  circi;imstances 
or  in  any  contingency.  They  had  under  the  Act  four 
months  in  which  to  perform  their  duty,  and  no  longer. 
"If  the  statute  under  which  a  license  to  sell  is  granted 
limits  the  operation  of  the  license  within  a  designated 
period,  a  sale  outside  of  the  prescribed  limits  is  a  nullity." 
Freernan,  on  Void  Judicial  Sales,  Section  30  and  cases 
there  cited.  It  was  suggested  here  as  a  reason  why  the 
Act  as  to  the  time  within  which  the  sale  was  limited  should 
be  construed  as  directory  simply,  that  the  commissioners 
might  be  sick,  or  storms  or  floods  might  occur  on  the  day 
advertised  for  the  sale,  and  thereby  the  sale  become  impos- 
sible.    We  cannot   see  how  such    conditions  or  mishaps 
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could  restore  a  power  which  had  ceased  to  exist  under  the 
Act  which  gave  life  to  the  power.  But  we  do  think  such 
possible  contingencies  should  have  put  the  commissioners 
on  their  guard  and  cautioned  them  against  delaying  the 
sale  until  near  the  last  day  of  the  four  months  allowed 
them  by  the  statute.  We  do  not  see  any  analogy  between 
the  principle  involved  in  this  case  and  that  in  Greer  v. 
Ashevillej  114  N.  C,  678.  There,  the  city  charter  pro- 
vided that  the  aldermen  should  appoint  a  marshall  at  their 
first  meeting  after  their  election.  If  the  board  failed  to 
discharge  its  duty  at  its  first  meeting,  it  did  not  relieve 
itself  of  the  legal  obligation  to  do  so  at  the  ne^t  meet- 
ing, for  it  owed  the  duty  at  all  times  during  their  term  of 
office  to  furnish  the  city  with  a  proper  police  head  and 
thereby  administer  to  the  safety  and  well  being  of  the 
city.  ^ 


Affirmed. 


T.  B.  LENOIR,  Executor  of  W.  W.  LENOIR,  v.  LINVILLE 

IMPROVEMENT  COMPANY. 

Insol/vent    Corporation — Officers*    Claims  for   Salaries — 

Contract — Discharge  of  Receiver, 

1.  While  it  is  true  that  the  powers  of  stockholders  and  directors 

of  a  corporation  cease  upon  the  appointment  of  a  receiver 
and  they  can  make  no  contract  to  hind  the  company  there- 
after, yet,  where  after  the  appointment  of  a  receiver,  an  offi- 
cer of  a  corporation  filed  a  cUim  for  salary  for  a  year  4>nding 
after  the  appointment,  it  was  error  to  decree  that  he  was 
entitled  to  compensation  only  up  to  the  date  on  which  the 
receiver  took  charge,  without  hearing  evidence  or  giving 
puch  officer  an  opportunity  to  show  that  he  had  a  contract 
of  employment  with  the  company  for  the  entire  year. 

2.  Where  a  receiver  is  appointed  for  a  corporation  at  the  suit  of 

one  creditor,  it  is  for  the  benefit  of  all  creditors,  and  the 
party  procuring  the  appointment  has  no  right  to  have  the 
receiver  discharged  against  the  protest  of  an  unsatisfied 
creditor. 
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Civil  action,  pending  in  the  Superior  Court  of  Mitchell 
county,  in  which  a  receiver  of  the  defendant  corporation 
was  appointed  September  Ist,  1893.  A  motion  was  made 
by  the  defendant  and  heard  by  his  Honor,  Judge  Timber- 
lake^  at  Chambers^  in  Lenoir,  on  3d  April,  1895,  for  the 
discharge  of  the  receiver.  The  motion  was  denied  but  it 
was  provided  in  the  order  continuing  the  receiver  that  any 
party  to  the  action  might  renew  or  make  a  motion  for  the 
discharge  of  the  receiver  at  Spring  Term,  1895,  of  Mitch- 
ell Superior  Court.  Such  motion  was  m^de  and  heard  aX 
Chambers^  in  Burnsville,  on  22d  May,  1895,  before  Judge 
Timherlake^  who  subsequently,  at  Chambers^  in  Louisburg, 
rendered  a  judgment  discharging  the  receiver  and  discon- 
tinuing the  action. 

Prior  to  the  hearing  of  the  motion  at  Lenoir,  in  April, 
1895,  Thos.  F.  Parker  filed  a  claim  before  the  receiver  for 
salary  claimed  by  him  to  be  owing  to  him  from  the  com- 
pany for  services  as  president  thereof  from  September  1, 
1893,  to  September  1,  1894.  Harlan  P.  Kelsey  likewise 
filed  a  similar  claim  for  salary  as  secretary  of  the  company 
from  September  1,  1893  to  September  1,  1894. 

These  two  claims  were  rejected  and  refused  by  the  said 
receiver,  and  also  by  a  special  master,  to  whom  the  mat- 
ter had  been  referred,  and  also  by  his  Honor,  Judge  Tim- 
berlake^  at  the  hearing  at  Lenoir,  on  the  3d  of  April,  1895, 
and  have  not  been  paid. 

All  of  the  debts  which  were  owing  from  the  defendant 
company  at  the  time  of  the  commencement  of  this  action, 
and  of  the  appointment  of  the  receiver  herein,  have  been 
paid  and  satisfied. 

Prior  to  the  a))plication  tor  the  discharge  of  the  receiver, 
on  motion,  it  was  ordered  by  his  ^oxior^  Judge  Allen^\\\^VL 
presiding  and  holding  the  courts  in  the  Tenth  District, 
that  the  reoeiver  should    not   pay  out   any  monies   to  the 
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plaintiff  upon  his  said  debt,  until  he  should  have  made  and 
filed  a  bond  to  indemnify  or  repay  to  the  defendant  company 
any  and  all  such  damages  as  it  might  sustain  by  reason  of 
loss  because  of  failure  of  title  to  the  lands  for  which  said 
debts  were  contracted.  The  debts  to  the  plaintiff  Lenoir 
were  subsequently  paid  by  the  defendant  company,  in 
monoy  or  bonds,  without  taking  indemnity. 

It. was  insisted,  on  the  part  of  the  appellants,  that  there 
were  serious  dissensions  among  the  stockholders  of  the 
defendant  company,  in  relation  to  the  general  policy  pro- 
posed to  be  pursued  by  the  oflBcers  in  control,  and  espec- 
ially in  respect  to  the  method  of  liquidating  the  outstand- 
ing indebtedness  and  encumbering  the  property  of  the  com- 
pany, the  said  ofiicers  having  a  bare  majority  of  the  stock, 
the  said  points  of  difference  being  stated  in  the  affidavits 
filed  by  the  parties,  respectively,  and  this  was  argued  as  a 
reason  against  the  discharge  of  the  receiver. 

The  plaintiffs,  Parker  and  Kelsey  appealed  from  the  order 
of  his  Honor  discharging  the  receiver  and  dismissing  the 
action. 

FuRCHEs,  J.:  The  defendant  is  a  domestic  corporation 
and  the  plaintiff  is  a  stockholder  and  creditor  of  the 
defendant  corporation.  Plaintiff,  for  the  reasons  alleged 
in  his  complaint,  commenced  this  action  for  the  recovery 
of  his  debt  and  for  the  appointment  of  a  receiver  ;  and  a 
receiver  was  appointed  on  the  23rd  of  August,  1898,  who 
entered  on  the  discharge  of  his  duties  on  the  1st  of  Sep- 
tember, 1893.  At  the  time  the  receiver  was  appointed, 
Thomas  F.  Parker  was  the  president  of  the  defendant  cor- 
poration, and  H.  P.  Kelsey  was  secretary,  elected  at  the 
last  annual  meeting,  in  July,  1893,  and,  as  they  allege, 
for  the  term  of  one  year  from  that  time  next  ensuing. 

It  is  true  these  facts  are  not  presented  with  much  clear- 
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ness  in  the  record.  But  it  was  alleged  on  the  ars^ument 
by  Mr.  Davidson,  who  represented  these  parties,  that  they 
were  elected  at  the  July  meeting,  and  this  was  not  denied 
as  a  fact  by  Mr.  Davis,  who  represented  the  defendant 
corporation. 

Both  Parker  and  Kelsey  are  parties  to  this  action,  and 
both  presented  claims  for  payment — one  as  president,  and 
the  other  as  secretary — as  the  record  states,  from  the  "1st 
of  September,  1893,  to  the  1st  of  September,  1894."  The 
receiver,  under  the  order  of  court,  paid  their  "salaries"  to 
the  Ist  of  September,  1893,  the  time  when  the  receiver 
took  charge,  and  refused  to  pay  them  anything  more. 
Under  this  state  of  the  case  the  matter  was  referred  to 
Isaac  T.  Avery,  as  a  special  master,  and,  without  hearing 
any  evidence  from  either  party,  he  reported  "that  as  a 
•matter  of  law"  neither  Parker  nor  Kelsey  was  entitled  to 
recover  anything,  and  the  court  affirmed  the  ruling  of  the 
special  master.  So,  without  passing  upon  this  ruling  as  a 
proposition  of  law,  taking  the  court  to  use  the  word  "accrue" 
in  the  sense  of  "originating,"  still  w«  do  not  think  the 
ruling  correct.  It  excluded  these  parties  from  the  right 
to  produce  evidence  as  to  the  facts  of  their  claims,  and  we 
think  the  case  turns  upon  this  ruling.  These  parties 
(Parker  and  Kelsey)  could  not  recover  this  as  a  part  of  a 
salary  due  them  as  officers.  Eliason  v.  Coleman^  86  !N.  C, 
235.  But,  if  they  were  entitled  to  pay,  it  was  upon  con- 
tract. If  the  defendant  employed  these  parties,  one  as 
president  and  the  other  as  secretary,  for  a  term  of  one  year, 
at  a  fixed  and  certain  price,  we  do  .not  see  why  they  should 
not  be  bound  by  the  contract. 

It  iA  true,  the  defendant  may  show,  if  it  can,  that  Parker 
and  Kelsey  acted  in  such  manner  as  to  release  the  defend- 
ant from  its  obligations  altogether,  or  that  they  have 
earned  that  amonnt,  or  some  part  of  it,  at  something  else, 
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which  the  compaDy  is  entitled  to  have  applied  in  part  or  in 
whole  in  discharge  of  its  liabilities.  But  it  must  be  the 
act  of  these  parties,  and  not  that  of  the  corporation,  that 
will  discharge  the  obligation  of  the  contract. 

In  the  case  of  Eliason  v.  Coleman^  aupra^  although  the 
plaintiff  was  not  allowed  to  recover  against  the  defendant 
Coleman,  it  is  right  clearly  intimated  that  he  had  a  cause 
of  action  on  contract  against  the  company.  The  same 
intimation  is  made  in  the  cases  of  Barnes  v.  Newcomb^  89 
!N.  Y.,  114,  and  in  re  Croton  Ins.  Co.^  3  Barbi  ch.  642. 

If  these  parties  have  valid  claims,  as  they  were  parties 
to  this  action,  it  was  a  right  they  had  to  have  them  con- 
sidered and  settled  before  the  receiver  was  didcharged. 
And  in  this  case  it  seems  not  only  their  right,  but  their 
only  chance  to  get  anythinej,  as  the  corporation  has  placed 
a  mortgage  on  everything  it  has  for  $60,000,  which  will 
be  a  prior  lien  to  any  judgment  they  might  be  able  to 
recover. 

We  recognize  the  rule  to  be  that  the  powers  of  the  stock- 
holders and  directors  cease  upon  the  appointment  of  a 
receiver,  and  they  can  make  no  contract  to  bind  the  company 
after  that ;  and  our  ruling  in  this  case  is  put  upon  the  sup- 
position that  Parker  and  Kelsey  would  have  been  able  to 
establish  a  contract  with  the  company  prior  to  the  appoint- 
ment of  the  receiver.  This  they  may  not  be  able  to  do, 
but  the  error  was  in  not  allowing  them  the  opportunity  to 
do  so  if  they  could. 

It  seems  to  have  been  held  in  some  of  the  early  opinions 
that  when  the  party  who  had  procured  the  appointment 
of  a  receiver  had  been  satisfied  he  had  the  right  to  have 
the  receiver  discharged.  But  this  does  not  seem  to  be  the 
rule  now.  It  is  held  in  more  recent  adjudications  and  by 
later  text  writers  that  when  a  receiver  is  appointed  it  is 
for  the  benefit  of  all  the  creditors,  and  the  party  procuring 
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the  appointment  has  no  right  to  have  him  discharged 
against  the  protest  of  a  nonsatisfied  creditor,  who  it  appears 
might  be  damaged  by  the  discharge.  High,  Rec.  §  837. 
This,  it  seems  to  us,  is  the  better  rule,  and  we  think  there 
was  error  in  discharging  the  receiver  before  the  claima  of 
Parker  and  Kelsey  were  heard  and  disposed  of.  And  as  it 
appears  there  were  funds  suflBcient  to  satisfy  their  claims, 
if  it  should  turn  out  upon  investigation  that  they  are  enti- 
tled to  said  claims,  or  any  part  of  them,  the  receiver  should 
not  be  discharged  until  they  are  satisfied.  There  is  error 
as  herein  pointed  out. 

Error. 


A.  J.  HAMILTON  v.  J.  P.  ICARD,  et  al. 

Adverse    Possession  of  Land — Test    of — Cultivation  of 

Various  Portions  of  Land, 

1.  The  best  test  of  the  sufficieney  of  possession  to  ripen  title  is 

the  liability  to  which  the  occupant  subjects  himself  to  a 
possessory  action. 

2.  The  fact  that  a  person  planted  tobacco  beds  on  different  por- 

tions of  land  for  more  than  the  statutory  period,  but  not  on 
one  spot  for  more  than  two  years  in  succession,  (the  land  not 
being  enclosed  except  during  the  period  of  cultivation),  is 
not  evidence  of  adverse  possession. 

Civil  action  for  the  recovery  of  land  tried  before  Tim- 
herlahe^  e/.,  and  a  jury,  at  Spring  Term,  1895,  of  Cald- 
well Superior  Court.  There  was  a  verdict  for  the  plaintiff 
and  defendants  appealed.  The  facts  sufficiently  appear 
in  the  opinion  of  Associate  Justice  Avkry. 

Ediniind  Jones  for  plaintiff. 

Messrs.  Geo.  N.  Folk  and  Lawrence  Wakefield  iov  defend- 
ants (appellants). 
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AvEHY,  J. :  The  exception  to  the  modification  by  the 
court  of  the  defendant's  first  prayer  for  instrnctions  in 
adding  "the  Graham  grant"  is  without  merit.  The  sur- 
veyor Beard  had  testified  that  he  had  located  the  four 
grants  offered  by  the  plaintiffs  to  show  that  the  title  was 
out  of  the  State  (including  No.  3844,  the  Graham  grant) 
and  that  they  covered  the  land.  As  the  satisfactory  loca- 
tion of  these  grants  rendered  it  no  longer  necessary  to 
prove  possession  under  color  of  title  for  21  years,  but 
reduced  the  statutory  period  to  7  years,  it  was  proper  to 
submit  the  question  of  location  of  the  grants  precisely  as 
it  was  raised  by  the  testimony.  Harriilton  v.  Icard^  1 14 
N.  C,  532. 

The  second  assignment  of  error  is  equally  untenable. 
On  the  former  appeal  the  testimony  tended  to  show  what 
counsel  aptly  called  a  peripatetic  possession  by  the  plant- 
ing of  tobacco  beds  on  the  land  every  year,  but  never 
more  than  two  years  in  the  same  spot.  On  the  former 
trial  it  was  in  evidence  that  a  tenant  of  plaintiff  had 
planted  tobj^cco  seed  for  more  than  ten  years  before  the 
action  was  brought,  upon  precisely  the  same  spot.  It  was 
held  on  appeal  that  in  order  to  mature  title  under  color  it 
was  necessary  to  show  that  defendant  had  subjected  him- 
self to  liability  to  a  possessory  action  by  a  continuous 
possession  of  the  very  same  locality  for  the  requisite 
statutory  period,  whether  that  in  the  particular  case  was 
21  or  7  years.  Hamilton  v.  Icard  supra.  The  court  was 
not  therefore  in  error  in  telling  the  jury  that  if  they  did 
not  believe  the  plaintiff  held  uninterrupted  possession  of 
the  field  mentioned  by  the  witnesses  for  seven  years,  lie 
could  recover,  but,  if  such  possession  was  not  shown,  he 
could  not  recover  unless  the  jury  should  find  that  the 
tobacco  beds  were  planted  on  the  same  spot  for  7  succes- 
sive years.     Where  it  is  in  evidence  as  in  the  case  at  bar 
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that  the  land  in  controversy  is  situated  in  territory  where 
land  owners  are  no  loirger  required  to  keep  lawful  fences 
around  their  cultivated  lands,  the  possession  is  not  deemed 
abandoned  when  it  is  shown  that  the  plaintiff  used  the 
land  from  year  to  year  as  is  customary  amongst  farmers. 
The  use  of  the  land  for  one  or  two  years  for  meadow  or  for 
pasture  between  the  different  plantings  of  cereals  or  the 
sowing  of  a  tobacco  bed  on  the  same  spot  without  con- 
structing a  fence  around  it,  would  be  such  a  possession  as 
would  subject  the  occupant  to  a  possessory  action  during 
the  whole  period,  and  the  liability  to  such  an  action  is 
always  the  best  test  of  the  sufficiency  of  possession  to  ripen 
title.  Osborne  v.  Johnson^  65  N.  C,  22  ;  Hamilton  v. 
Icard^  8upra^  and  authorities  there  cited.  The  entry  of  the 
occupant  to  cut  grass  on  meadow  land  differs  from  the 
occasional  exercise  of  dominion  by  cutting  timber  trees  for 
boards  or  rails,  in  that  it  is  such  use  of  the  land  as  prudent 
husbandmen,  in  a  country  where  grass  grows  readily,  make 
of  some  of  the  arable  portions  of  their  farms  almost  every 
year.     Shaffer  v.  Gaynor^  at  this  term. 

What  has  been  said   disposes  of  all   of  the  grounds   of 
exception  and  the  judgment  must  be  affirmed. 


MORGANTON  LAND  AND  IMPROVEMENT  COMPANY  v. 

T.  M.  WEBB  et  al. 

Trespass — Injunction  —  Irreparable   Damage — Pleading, 

1.  If  a  threatened  in  jury  can  be  compenBated  for  in  damages,  in- 
junctive relief  will  not  be  gp*aDted,  but  if  it  is  such  as  can 
not  be  atoned  for  or  if,  in  case  of  trespass,  the  trespasser  is 
insolvent  and  unable  to  respond  in  damages,  a  court  of 
equity  will  interfere  by  injunction  to  prevent  it. 
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2.  Where  defendants,  claiming,  the  right  under  statute  to  drain 
the  lowlands  of  a  creek,  commenced  to  cat  a  canal  for  that 
purpose  whereby  a  small  portion  of  a  large  tract  of  land 
belonging  to  plaintiff  would  be  cut  off  and  plaintiff  sought 
to  enjoin  the  cutting  of  the  canal  on  the  ground  of  irrepara- 
ble damages,  alleging  that  defendants  were  trespassers  and 
that  the  portion  cut  off  wasjntended  as  a  park  to  be  attached 
to  a  hotel  site  and  derived  its  chief  value  from  its  picturesque 
surroundings,  and  that  it  would  be  rendered  less  valuable 
by  the  proposed  canal,  but  there  was  no  allegation  that  the 
hotel  would  soon  be  built,  or.  that  the  cut  off  would  be  an 

attachment  thereto,  or  that  the  defendants  were  insolvent ; 

•  

Held,  that  the  petition  did  not  state  facts  sufficient  to  justify 
the  grant  of  an  injunction. 

This  was  an  application  by  the  plaintiff  for  the  con- 
tinuation of  an  injunction  heard  before  his  Honor,  Bryan^ 
e/.,  at  Chambers  in  Morganton,  N.  C,  on  August  24th, 
1895.  His  Honor,  after  considering  the  pleadings,  affi- 
davits and  arguments  of  counsel,  refused  the  motion  for  an 
injunction  and  dissolved  the  restraining  order,  and  plain- 
tiff appealed. 

The  grounds  upon  which  the  injunction  was  asked  are 
stated  in  the  opinion  of  Chief  Justice  Faircloth. 

I.  T.  Avery  and  M,  Silver^  for  plaintiff  (appellant). 
e/1  T.  Perkins  and^S^.  J.  Erwin^  for  defendants. 

Faircloth,  C.  J. :  This  is  an  action  of  trespass  on  land 
and  an  application  for  injunction  to  prevent  an  irrepara- 
ble damage.  The  ownership  of  the  land  in  the  plaintiff 
is  admitted  and  the  alleged  entry  also,  and  the  defendant 
avers  authority  to  do  so  under  the  Act  of  Assembly  1879 
Oh.  146,  for  the  better  drainage  of  the  low  lands  of  Silver 
Creek,  which  enters  the  Catawba  river  on  its  South  side. 
The  waters  of  the  two  streams  flowing  in  nearly  opposite 
directions  cause  the  water  of  the  creek  to  back  up  stream 
and  overflow  the  lowlands. 
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Opposite  the  locus  in  quo  is  an  island  in  the  river.  The 
plaintiff's  contention  is  that  the  two  streams  surrounding 
the  island  compose  the  river,  whilst  the  defendant  insists 
that  the  creek  curves  near  the  upper  end  of  the  island  and 
empties  into  the  river  below  the  lower  end  of  the  inland 
and  below  the  mouth  of  the  proposed  canal,  which  is  pro- 
posed to  be  70  yards  long,  40  feet  wide  and  15  or  20  feet 
deep.  This  canal  cuts  off  about  three  fourths  of  an  acre  of 
the  sandy  tongue  of  land  lying  between  the  said  waters, 
which  is  part  of  a  60  acfo  trajt  of  land  belonging  to 
plaintiff. 

The  plaintiff,  in  aid  of  its  allegation  of  irreparable 
injury,  says  that  it  holds  said  land  "with  a  view  to  using 
the  same  for  a  park  to  be  attached  to  hotel  site  on  said 
land,  and  it  derives  its  chief  value  from  its  picturesque 
surroundings — and  that  it  will  be  disfigured  and  rendered 
much  less  valuable."  The  court  below  required  the 
defendant  to  file  a  good  bond  in  the  sum  of  $1,000  to  meet 
any  damage  ascertained  at  the  final  hearing  and  discharged 
and  vacated  the  preliminary  injunction.  Since  the  case 
was  filed  in  this  court  an  aflidavit  has  been  filed  stating 
that  the  canal  has  been  finished  and  that  the  waters  of  the 
creek  are  now  running  through  the  canal.  If  this  be  so, 
any  further  action  by  this  court  would  be  a  vain  proceed- 
ing. In  order  to  dispose  of  the  present  contention  liow- 
ever  we  will  consider  that  the  canal  is  not  finished.  Then, 
will  the  act  complained  of  result  in  an  irreparable  injury? 
What  kind  of  trespass  is  remedied  by  compensation  and 
what  kind  by  an  injunction  to  prevent  it  has  frequently 
been  decided  in  this  Court.  The  rule  is  that  if  the  tlueat- 
ened  injury  can  be  compensated  in  damages,  then  injunc- 
tive relief  will  not  be  given,  but  the  parties  will  be  left  to 
work  out  their  grievances  in  a  court  of  law.  If  the  pros- 
pective injury  is  such  as  cannot  l)e  atoned  for  in  damages, 
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or,  if  in  case  of  an  ordinary  trespasB,  the  trespasser  is 
insolvent  and  unable  to  respond  in  damages,  then  injunc- 
tive relief  will  be  granted  in  order  to  prevent  injustice  in 
any  event.  The  peculiar  jurisdiction  of  a  court  of  equity 
will  be  exercised  only  when  the  legal  remedy  does  not  fur- 
nish an  adequate  remedy,  and  the  nature  of  the  subject 
matter  must  be  considered.  Irreparable  injury  means  that 
which  cannot  be  repaired,  retrieved,  put  back  again,  or 
atoned  for.  The  injury  ^nust  be  of  a  peculiar  nature,  so 
that  compensation  in  money  cannot  atone  for  it.  If  grass 
be  cut  in  the  field  and  sold;  if  trees  in  the  woods  be  cut 
for  timber,  staves  or  shingles,  and  solcj,  damages  may  be 
recovered  for  their  commercial  value,  and  in  that  wav  the 
injury  is  retrieved  and  atoned  for.  If  however  the  oak, 
standing  upon  the  resident  lot,  affording  shade  and  com- 
fort, be  cut  down,  it  cannot  grow  again,  and  damages  for 
its  commercial  value  be  recovered,  that  does  not  satisty  or 
atone  for  its  ornamental  value,  nor  for  ita  picturesqueness 
so  much  cherished  by  its  owner,  with  which  no  one  should 
interfere,  and  preventive  relief  will  be  given.  In  the 
case  before  us,  the  allegation  is  general  and  prospective. 
It  does  not  certainly  appear  that  a  hotel  will  be  built  or  that 
the  point  of  land  would  ever  be  an  ornamental  or  neces- 
sary attachment  thereto.  When  special  remedies  are  asked 
for,  specific  facts  should  be  set  out.  in  the  mind  of  the 
legislature,  the  object  is  for  public  benefit,  and  the  question 
of  damages  will  be  inquired  of  at  the  hearing. 

There  is  no  allegation  here  of  insolvency,  and  the  real 
month  of  the  creek  will  be  located  at  the  trial  in  the 
appropriate  way.  Gause  v.  Perkins^  3  Jones  Eq.  177; 
Frink  v.  Stewart,  94  N.  C,  484. 

Avery,  J.,  did  not  sit.  No  error. 
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M.  S.  SIMPSON  et  al.  v.  D.  BROWN  et  al. 

Motion  to  Set  Aside  Judgment  far  Excusable  Neglect — 

Inexcusable  Negligence, 

Where,  on  a  motion  to  set  aside  a  judgment  for  excusable  neglect 
under  Section  274  of  The  Code,  it  appeared  that  defendant 
was  present  at  the  August  Term  of  court  following  the  Jan- 
uary Term  to  which  he  had  been  summoned;  and  then  knew 
that  the  attorney ,  whom  he  ha^  employed,  had  died,  that 
he  filed  no  answer;  that  the  case  was  continued  to  the  follow- 
ing January  Term  and  was  published  in  the  calendar  of  cases 
for  a  month  in  two  weekly  newspapers  and  that  defendant 
lived  on  the  railroad  19  miles  from  the  court  house,  and 
that  judgment  ^was  taken  by  default,  no  other  attorney 
having  been  employed  or  answer  filed;  Held,  that  the  neg- 
ligence of  defendant  was  inexcusable  and  the  judgment  will 
not  be  set  aside. 

Motion  by  T.  A.  Fowler  to  set  aside  a  judgment  ren- 
dered at  January  Term,  1895,  of  Union  Superior  Court, 
heard  before  Timberlake^  «/.,  upon  affidavits  alleging 
excusable  neglect,  &c.  His  Honor  refused  the  motion  and 
defendant  appealed.  The  facts  appear  in  the  opinion  of 
Chief  Justice  Faircloth. 

Messrs.  H.  B,  Adams  and  McRae  db  Day^  for  defend- 
ant (appellant). 

Mr.  F.  I.  Osborne^  for  plaintiff  (appellee). 

Faircloth,  C.  J.:  This  is  a  motion  to  set  aside  a  judg- 
ment for  excusable  neglect,  under  Ths  Code^  Section  274. 

Facts :  The  summons  was  served  and  returned  to  Jan- 
uary Term,  1894,  when  the  defendant  Fowler  employed  an 
attorney  to  attend  to  the  case.  The  attorney  died  on 
March  18,  1894,  having  failed  to  enter  an  appearance.  At 
August  Term,  1894,  the  defendant  was  present  and  know 
his  attorney  was  dead,  but  employed   no  other  attorney. 
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One  month  before  January  Term,  1895,  the  case  was  put 
on  the  calendar  -and  was  set  for  trial  on  January  4,  1896, 
and  the  calendar  was  published  in  two  weekly  newspapers 
at  Monroe  for  one  month.  The  defendant  lived  19 
miles  from  the  court-house  directly  on  the  railroad  running 
daily  trains.  At  January  Term,  1896,  a  judgment  was 
rendered,  the  defendant  not  attending  and  having  employed 
no  attorney.  On  August  13,  1895,  the  defendant  filed  an 
affidavit  and  made  a  motion  to  have  the  judgment  set 
aside. 

This  was  a  plain  case  of  inexcusable  negligence.  Kiv- 
ett  V.  Wynne^  89  N.  C,  39.  The  numerous  decisions  upon 
inexcusable  negligence  under  this  section  are  found  in 
Clark's  Code^  pp,  231,  232,  233,  234. 

Affirmed. 
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J.  A.  PINCHBACK  &  CO..  v.  BESSEMER  MINING  CO. 

Gontraci — Principal  and  Agent — Authority  of  Agent  to 

Contract —  Trial — Evidence. 

H.,  as  agent  of  defendant  corporation,  made  a  contract  with  plain- 
tiff to  clean  out  certain  streets  for  the  defendant.  After 
plaintiff  had  performed  part  of  the  work,  H  wrote  to  him  as 
follows  :  ^^In  relation  to  your  personal  application  for  per- 
mission to  clean  out  the  streets  and  wait  for  the  money, 
which  has  been  appropriated  by  the  directors,  I  have  to  say : 
Article  2d  of  the  by-laws  reads  *the  Board  of  Directors  shall 
have  entire  control  and  management  of  the  property  and 

,  affairs  of  the  company.^  The  resolution  reads  as  follows  : 
^Authorized  and  directed  to  expend  50  per  cent,  up  to  |1,000 
of  the  receipts  from  the  sale  of  lots  in  improvement  of  streets 
and  avenues.^  The  by-laws  and  resolutions  admit  of  but  one 
construction.  I  have  no  authority,  express  or  implied,  to 
anticipate  the  expenditure  of  one  dollar  until  I  have  the 
money  in  hand  to  do  it  with,  nor  do  I  wish  to  encourage  the 
expenditure  of  money  on  your  part  by  a  quasi  agreement 
on  the  part  of  the  company  through  me.  I  therefore  suggest 
that  you  await  the  action  of  the  «  «  *  directors, 
if  you  desire  to  change  in  any  manner  the  carrying  out  of 
the  resolution  as  adopted.  I  am  amenable  to  the  *  «  * 
directors  for  my  action,  and  hence  it  is  impossible  for  me  to 

^  deviate  from  their  instruction.  I  cannot  assume  to  put  a 
construction  on  any  resolution,  nor  seek  to  accomplish  a 
result  in  any  other  manner  than  as  strictly  prescribed  by 
authority.  It  is  the  literal  carrying  out  of  the  instruction  of 
the  board  which  must  be  my  guide,  without  regard  to  my 
personal  opinion  or  judgment.  «  «  «  [Signed]  H., 
Special  Agent. ^^  Held^  that  there  was  sufficient  evidence  of 
the  authority  of  H.  to  make  the  contract  to  take  the  case  to 
the  jury. 

This  was  a  civil  action,  commenced  before  a  justice  of 
the  peace,  and  brought  by  appeal  to  the  Superior  Court  of 
Gaston  county,  and  tried  before  his  Honor,  E,  W.  Tim- 
herlake,  Judge,  and  a  jury,  at  September  Term,  1895,  of 
Gaston  County  Superior  Court. 
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The  jury  being  einpaneUed  to  try  the  case,  the  court 
submitted  to  them  the  following  issue,  to-wit : 

"  Is  the  defendant  indebted  to  the  plaintiff,  if  so,  how 
much  ?" 

To  which  the  jury,  under  the  charge  of  the  court,  re- 
turned a  verdict  of  seven  dollars  and  twenty-four  cents 
($7.24),  as  appears  of  record. 

On  the  trial,  the  plaintiff  testified  in  his  own  behalf  that 
under  a  contract  made  between  himself  (J.  A.  Pinchbach) 
in  behalf  of  J.  A.  Pinchbach  and  Company,  with  one  L.  L. 
Hotchkiss,  agent  of  the  defendant  company,  about  10th 
day  of  December,  1892,  he  did  the  work  and  labor  sued  for. 

On  cross-examination  of  the  witness  (plaintiff)  he  ad- 
mitted that  he  was  a  stockholder  in  the  defendant  corpora- 
tion,  and  said  L.  L.  Hotchkiss  was  known  and  designated 
by  the  title  of  "  Special  Agent."  That,  on  December  17, 
1895,  he  received  from  said  L.  L.  Hotchkiss  a  letter, 
which    is   set   out  in    the  opinion    of    Associate    Justice 

FURCHES. 

The  plaintiff  further  testifies  that,  prior  to  the  receipt  of 
said  letter  from  L.  L.  Hotchkiss,  Special  Agent,  he  had 
done  work  for  which  the  defendant  was  chargeable, 
amounting  to  seven  dollars  and  twenty-four  cents  ($7.24). 

The  plaintiff  further  testified,  that  L.  L.  Hotchkiss  acted 
as  agent  for  the  said  defendant  company  in  a  general 
manner,  receiving  moneys  due  the  company  and  receipt- 
ing for  same,  and  drawing  checks  in  payment  of  the  debts 
of  the  company. 

The  plaintiff  further  testified  that  the  term  "Special 
Agent"  was  a  title  given  the  said  L.  L.  Hotchkiss  to  desig- 
nate this  position,  as  an  officer  or  employee  of  the  said 
company,  and  did  not  imply,  nor  intend  to  imply  that  he 
could  only  perform  special  duties,  as  claimed  by  the  defend- 
ant. 
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The  court  charged  the  jury»that,  upon  the  evidence,  the 
plaintiff  could  not  recover  any  more  than  the  seven  dollars 
and  twenty-four  cents  ($7.24),  with  interest  from  December 
17th,  1892,  and  directed  the  jury  to  find  the  issue  accord- 
ingly. To  this  charge  and  direction  the  plaintiff  excepted. 
Verdict  for  plaintiff  for  $7.24  and  interest.  From  the  judg- 
ment the  plaintiff  appealed. 

Mr.  C.  P.  Moore,  for  plaintiffs  (appellants). 
Mr.  W.  A.  Guthrie  J  for  defendant. 

FuROHES,  J. :  This  is  ab  action  upon  contract  for  work 
and  labor  done.  Defendant  filed  no  answer  or  plea  of  any 
kind.  On  the  trial  plaintiff  testified  that  the  work  sued 
for  was  done  under  a  contract  with  L.  L.  Hotchkiss,  agent 
of  defendant  company,  about  the  10th  of  December,  1892. 
This  testimony  is  not  contradicted.  And  if  it  had  been, 
the  court  could  not  have  held  it  was  not  true,  and  it  would 
have  presented  a  question  for  the  jury.  The  only  evi- 
dence defendant  introduced  was  a  copy  of  a  letter  from  L. 
L.  Hotchkiss  to  the  plaintiff,  dated  December  17,  1892, 
which  is  as  follows:  "Bessemer  City,  N.  C,  Dec.  17, 
1892. — Mr.  Pinchback,  Dear  Sir :  In  relation  to  your 
personal  application  for  permission  to  clean  out  Maryland, 
Washington,  Virginia,  Alabama,  Georgia  and  Louisiana 
Avenues,  and  10th,  11th,  12th,  and  14th  streets,  between 
the  Avenues  named,  and  wait  for  the  money  which  has 
been  appropriated  by  the  Directors,  I  have  to  say.  Article 
2d  of  the  By-Laws,  reads  : 

"  'The  Board  of  Directors  shall  have  entire  control  and 
managemant  of  the  property  and  affairs  of  the  Company.'  " 

"The  resolution  reads  as  follows : 

"  'Authorized  and  directed  to  expend  50  per  cent,  up  to 
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$1,000,  of  the  receipts  from  the  sale  of  lots  in  improvement 
of  streets  and  avenues.' 

"The  by-laws  and  resolution  admit  of  but  one  construc- 
tion. I  have  no  authority,  express  or  implied,  to  antici- 
pate the  expenditure  of  one  dollar  until  I  have  the  money 
in  hand  to  do  it  with,  nor  do  I  wish  to  encourage  the 
expenditure  of  money  on  your  part  by  a  quasi  agreement 
on  the  part  of  the  company  through  me.  I,  therefore, 
suggest  that  you  await  the  action  of  the  Board  of  Directors 
if  you  desire  to  change  in  any  manner,  the  carrying  out  oi 
the  resolution  as  adopted.  I  am  amenable  to  the  Board  of 
Directors  for  my  action,  and  hence  it  is  impossible  for  me 
to  deviate  from  their  instruction.  I  cannot  assume  to 
put  a  construction  on  any  resolution,  nor  seek  to  accom- 
plish a  result  in  any  other  manner  than  as  strictly  prescribed 
by  authority.  It  is  the  literal  carrying  out  of  the  instruc- 
tion of  the  Board  which  must  be  my  guide,  without 
regard  to  my  personal  opinion  or  judgmf^nt. 

"Respectfully  submitted, 

"L.  L.  HoTOHKiss,  Special  Agent.^'* 

Plaintiff  then  testified  that  $7.24  worth  of  the  work,  for 
which  the  action  was  brought,  was  done  before  he  received 
this  letter. 

It  was  not  denied  that  the  work  was  done  by  plaintiff 
and  that  it  amounted  to  the  sum  claimed.  But  defendant 
contended  that  this  letter  shows  that  Hotchkiss  had  no 
authority  to  make  the  contract  with  plaintiff;  that  it  was 
in  excess  of  his  authority  as  agent,  and  ultra  vires.  And 
if  this  is  not  true,  it  discharged  defendants  from  the  obli- 
gation of  the  contract  from  the  time  it  was  received  by 
plaintiff. 

And  this  is  evidently  the  construction  his  Honor  put 
upon  it  in  holding  that  plaintiff  was  entitled  to  recover  for 
the  work  done  before  that  time  ($7.24).     We  do  not  think 
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this  letter  had  the  effect  claimed  for  it,  as  a  matter  of  law. 
It  virtually  admits  the  contract.  It  is  true  it  calls  it  "  a 
quasi  agreement  on  the  part  of  the  company,  through  me." 
It  suggests  to  the  plaintiff  not  to  proceed  under  it,  until  a 
meeting  of  the  directors.  It  construes  the  resolution  of  the 
Board  not  to  authorize  him  to  make  the  contract.  It  dis- 
closes the  fact  that  the  work  plaintiff  did  was  under  the 
control  of  defendant,  and  also  of  Hotchkiss,  as  defendant's 
agent.  It  is  true  he  signs  his  name  as  special  agent,  and  if 
.this  is  true,  there  is  more  evidence  of  his  being  a  special 
agent  for  this  particular  work  than  for  anything  else. 
Then,  if  the  agency  of  Hotchkiss  extended  to  this  work, 
whether  as  general  or  special  agent  he  had  the  right  to 
contract  with  the  plaintiff,  and  defendant  would  be  bound 
thereby^  Clowe  v.  Pine  Product  Co.^  114  N.  C,  304.  So, 
without  undertaking  now  to  decide  what  the  right  of  the 
parties  may  be  when  this  matter  of  agency  and  the  terms, 
extent  and  conditions  of  the  contract  are  fully  developed 
by  the  evidence,  we  hold  that  there  is  sufficient  evidence 
of  a  contract  appearing  from  the  evidence  of  plaintiff,  to 
entitle  him  to  have  the  question  submitted  to  the  jury. 
As  the  record  comes  to  us,  it  is  not  a  case  in  which  the 
court  was  authorized,  as  a  matter  of  law,  to  direct  the  find- 
ing of  the  jury,  and  there  must  be  a  new  trial. 

New  Trial. 
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not  printed  as  fully  as  necessary  for  the  purposes  of  an 
argument.  Looking  into  the  record  we  find  that  thore  has 
not  been  a  satisfactory  compliance  with  the  rule  (28)  as 
to  printing.  Without  referring  to  other  exceptiims  and 
other  omissions  in  the  printed  record,  it  is  tfutBcient  to 
quote  the  9th  exception,  "For  that  the  said  report  and 
judgment  based  thereon  do  not  properly  guard  the  rights 
of  the  minority  stockholders;  For  other  reasons  appearing 
on  the  face  of  said  judgment."  This  renders  the  careful 
consideration  of  said  judgment  necessary,  and  it  should 
have  been  printed.  The  judgment  covers  five  pages  in 
manuscript,  and  it  is  not  in  compliance  with  our  rules  to 
expect  that  the  single  copy  of  that  judgment  shall  be  con- 
sidered by  the  five  members  of  the  Court,  as  could  be 
readily  done  if  printed.  The  neglect  of  this  rule  has 
been  so  often  called  to  the  attention  of  appellants,  and  the 
intention  of  the  Court  to  adhere  t'o  it  has  been  so  fre- 
quently expressed,  that  it  is  proper  now  to  enforce  the  rule 
and  entirely  unne  essary  to  give  further  warning  that  we 
intend  to  do  so.  Paine  v,  Cureton^  114  N.  C,  606;  Carter 
V.  Long^  116  N.  C,  46;  Dunn  v.  Underwood^  Ihid^  525. 
The  printing  was  insufficient  in  other  particulars,  but  this 
is  enough  to  show  a  substantial  non-campliance. 

Appeal  Dismissed. 


WILEY  &  BALLARD,  Trustees  of  b.  L.  Duke  v.   BESSEMER 

CITY  MINUS  ft  COMPANY. 

Motion  Jo  Reinstate  Dismissed  Appeal — Failure  to  Print 
Necessary  Parts  of  Record — Negligence  of  Counsel, 

Where  an  appeal  has  been  dismissed  for  failure  to  print  such 
parts  of  the  record  as  are  essential  to  an  understanding  of 
the  exceptions,  as  required  by  Rule  28,  it  will  not  be  rein- 
stated upon  the  alleged  grounds  of  negligence  of  counsel. 
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Upon  motion  of  appellant  to  reinstate  the  appeal. 

Per  Curiam :  For  the  reasons  ^iven  in  the  opinion  dis- 
missing the  appeal,  the  motion  to  reinstate  is  denied. 
Every  exception  in  the  ease  is  based  upon  the  judgment, 
and  that  not  being  printed  the  case  when  reached  was  not 
in  a  plight  to  be  intelligently  argued  {Avery  v.  Pritchard^ 
106  N.  C,  344,)  and  the  Court  was  compelled  either  to  con- 
tinue the  cause  or  dismiss  it.  The  appellee,  having  made 
the  motion  in  writing  to  dismiss,  was  entitled  to  have  it 
allowed.  The  requirement  as  to  printing  the  parts  of  the 
record,  which  are  essential  to  be  considered  on  appeal,  is  a 
necessity  demonstrated  by  the  experience  of  the  Court,  and 
hence  is  not  a  purely  arbitrary  matter  to  be  dispensed  with 
at  will.  It  was  not  adopted  without  full  consideration  and 
its  non-observance  will  not  be  excused  without  good  cause. 
Whitehurst  v.  Pettifer,  105  N.  C,  39.  The  appellant 
generously  places  the  failure  to  print  the  record  upon 
counsel,  but  this  is  no  excuse.  Edwards  v.  Henderson^ 
109  N.  C,  83;  Stevens  v.  Koonce,  106  N.  C,  255  ;  Dunn 
^.  Underwood^  116  N.  C,  525.  In  this  case  the  ft.ilure  to 
print  the  judgment  is  a  patent  non-observance  of  the 
requirement  as  to  printing,  but  to  avoid  any  possiliility  of 
mistake  henceforth  the  rule  will  be  amended  at  this  Term 
to  require  that  hereafter  the  judgment  appealed  from  shall 

be  printed  in  all  cases. 

Motion  Denied. 


JOHN  W.  KENDRICK,  et  al  v.  PHILLIP  DELLING-ER. 

Action  to  Recover  Land — Deed^  Date  and  Delivery  of — 
Presumption —  Trial —  Exceptions —  Questions  for  Jury 
— Exceptions, 

1.  A  deed  Ib  presumed  to  have  been  delivered  at  the  time  it  bears 
date,  unless  the  contrary  is  satisfactorily  shown. 
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2.  Whenever  the  rules  of  evidence  give  to  testimony  the  artificial 

weight  of  a  presumption,  the  question  whether  it  is  rebutted 
by  parol  evidence  introduced  for  the  purpose,  must  go  to  the 
jury  unless  the  truth  of  such  rebutting  testimony  is  admit- 
ted ;  hence, 

3.  If  a  party,  having  the  right  to  insist  upon  the  presumption 

that  a  deed  was  delivered  at  the  time  of  its  date,  controverts 
the  truth  of  the  rebutting  testimony,  it  is  for  the  jury  to 
decide  whether  the  presumption  has  been  overcome  by  such 
testimony. 

4.  A  party  is  not  precluded  from  the  privilege  of  contradicting 

his  own  witness  by  testimony  inconsistent  with  that  of 
the  latter,  but  cannot  impeach  him  by  attacking  his  credi- 
bility ;  hence, 

5.  The  fact  that  a  witness  testified  that  a  deed  was  delivered  at  a 

time  subsequent  to  its  date  did  not  preclude  the  party  offer- 
ing such  witness  from  relying  on  the  presumption  to  the 
contrary. 

6.  An  exception  to  an  instruction  which  does  not  point  out  the 

specific  error  complained  of,  is  too  general  to  be  considered. 

7.  Where,  in  an  action  to  recover  land,  plaintiff  introduced  evi- 

dence tending  to  show  grants  from  the  State  and  mesne 
conveyances  connecting  with  them,  and  also  possession  for 
seven  years  under  color  of  title,  it  was  prpper  to  submit  to 
the  jury  the  question  of  his  right  to  recover. 

8.  Where  a  party  did  not  ask  for  specific  instructions,  he  cannot 

object  to  those  given  on  the  ground  that  they  are  too  general. 

Civil  action,  for  the  recovery  of  land,  tried  before  Timr 
herlake,  eA,  and  a  jurj  at  Fall  Term,  1896,  of  Gaston  Supe- 
rior Court.  There  was  a  verdict  for  the  plaintiff  and  from 
the  judgment  thereon  the  defendants  appealed. 

Messrs.  Jones  cfe  Tillett^  for  plaintiffs. 

Mr,  D,  W.  Robinson^  for  defendant  (appellant). 

Avery,  J. :  The  assignments  of  error  are  so  restricted 
as  to  preclude  us  from  the  consideration  of  most  of  the 
points  made  by  defendant's  counsel  in  his  clear  and  well- 
considered  argument.     The  defendant  does  assign  as  error 
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however,  the  refusal  of  the  court  to  instruct  the  jury  that 
in  any  aspect  of  the  testimony  the  plaintiff  has  failed  to 
show  even  prima  J^acie  evidence  of  title  in  himself,  when 
the  action  was  brought,  and  that  they  should  therefore 
respond  to  the  issue  in  the  negative. 

A  deed  is  presumed  to  have  been  delivered  at  the  time 
it  bears  date  unless  the  contrary  is  satisfactorily  shown. 
Lyerly  v.  Wheeler^  12  Ired.,  290  ;  Meadows  v.  CozarU  76 
N.  C,  450.  The  summons  was  issued  on  the  28th  of  Feb- 
ruary, 1894.  The  deed  under  which  the  plaintiff  claims 
bears  date  of  February  11, 1894,  and  nothing  further  appear- 
ing is  presumed  to  have  been  delivered  at  its  date.  The 
deed  takes  effect  from  the  time  of  its  actual  delivery,  how- 
ever, if  it  is  shown  by  parol  testimony  to  the  satisfaction 
of  the  jury  to  have  been  subsequent  to  the  date.  The  party 
having  the  right  to  insist  upon  the  presumption  may  admit 
the  truth  of  the  rebutting  testimony,  but  if  he  controvert 
its  truth  it  is  the  province  of  the  jury  to  pass  upon  the 
question  of  its  sufficiency  to   overcome  the  presumption. 

Vaughan  v.  Parker^  112  N.  C,  96.  It  is  settled  law 
that  whenever  the  rules  of  evidence  give  to  testimony  the 
artificial  weight  of  a  presumption,  the  question  whether  it 
is  rebutted  by  parol  evidence  introduced  for  the  purpose, 
must  go  to  the  jury,  unless  the  .truth  of  such  evidence  be 
admitted.  A  party  who  offers  a  witness,  whether  the  adver- 
sary party  or  another,  is  not  precluded  from  the  privilege 
of  contradicting  him  by  testimony  inconsistent  with  his 
but  only  waives  the  right  to  impeach  him  by  attacking 
his  credibility.     Helms  v.  Green^  105  N.  C,  251 ;  Coates  v. 

Wilkes,  92  N.  C,  376.  The  plaintiff  was  at  liberty  not- 
withstanding the  fact  that  his  witness  Adderholt  testified 
that  the  deed  was  not  delivered  till  September,  1894,  to 
insist  that  the  date  was  rather  to  be  relied  upon  as  fixing 
the  time  of  delivery  than  the  treacherous  memory  of  a  wit- 
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ness.  Such  an  argument  would  have  been  legitimate  and 
the  jury  would  have  been  the  judges  of  its  weight.  It  may 
be  that  they  discredited  the  testimony  of  Adderholt  on 
account  of  his  demeanor  or  the  chances  of  inaccuracy.  We 
must  infer  that  this  contradictory  testimony  was  weighed 
and  passed  upon  by  the  jury  because  the  Judge  told  them 
that  unless  they  were  satisfied  by  a  preponderance  of  evi- 
dence that  the  plaintiff  had  title  to  the  land  in  dispute, 
when  the  action  was  brought,  they  must  respond  in  the 
negative  to  the  issue.  The  broad-side  exception  to  the 
instruction  given,  without  pointing  out  any  specific  error, 
is  too  general  to  be  considered.  McKinnon  v.  Morrison^ 
104  N.  C,  354.  There  was  no  error  in  refusing  to  tell  the 
jury  that  the  plaintiff  had  not  offered  suflScient  evidence  to 
be  submitted  to  the  jury,  when  he  had  introduced  testi- 
mony which  tended  to  show  grants  from  the  State  and 
mesne  conveyances  connecting  with  them,  as  well  as  pos- 
session for  seven  years  under  color  of  title  to  land,  the 
title  to  which  was  out  of  the  State. 

In  the  absence  of  a  more  specific  request  it  is  not  such 
error  as  the  defendant  could  avail  himself  of  to  instruct 
the  jury  in  the  general  terms  employed  by  the  court.  But 
we  deem  it  proper  to  exclude  the  conclusion  that  we 
approve  of  leaving  the  jury,  to  search  out  the  truth  with  so 
little  assistance  as  was  afforded  them  by  the  abstract 
propositions  which  are  embodied  in  the  statement  of  the 
oase  as  given  in  lieu  of  the  instruction  asked.  It  may  be 
that  the  whole  of  the  charge  was  not  sent  up.  But  if  it 
was,  it  would  have  been  of  benefit  to  the  jury,  and  it  was 
but  just  and  proper,  though  so  far  as  we  can  see  not  the 
legal  duty  of  the  court,  to  have  told  them,  in  plainer  terms, 
how  the  plaintiff  claimed  to  have  shown  title.  It  no  where 
appears  plainly  that  they  were  instructed  specifically  as  to 
the   possession    and    the  rebutting    testimony.       But  the 
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defendant  was  in  fault  in  not  praying,  (in  writing  if  he 
chose)  that  they  be  told  how  to  determine  whether  the 
plaintiff  had  acquired  title  before  bringing  the  action. 
The  defendant  has  not  by  due  diligence  showQ  his  right 
tt)  complain  of  error,  if  it  was  committed,  and  the  judgment 
must  be  affirmed. 

Affirmed. 


J.  M.  GREEN  y.  JOHN  BURGESS. 

Guardian  and  Ward — Right  of  Guardian  to  Recover 
Money  paid  hy  him  Personally  as  Surety  on  Prosecu- 
tion Bond — Remedy  of  Surety — Jurisdiction, 

1.  Where  a  guardian,  havinfj:  given  a  bond  for  the  prosecution  of 

a  Buit  by  him  on  behalf  of  his  ward,  and  signed  the  same 
individually,  was  compelled  to  pay  the  costs  of  the  suit  out 
of  his  individual  estate,  he  cannot  recover  the  same  under 
the  provisions  of  Sectim  2093  of  The  Code^  which  gives  a 
summary  method  for  reimbursement  of  a  surety  who  has 
paid  money  for  another. 

2.  In  such  case  the  remedy  of  the  guardian  is  to  have  the  amount 

so  paid  by  him  allowed  by  the  Clerk  of  the  Superior  Court, 
who  appointed  him  guardian,  in  his  settlement  with  his 
ward,  provided  the  Clerk  finds  that  the  expenditure  was 
made  properly  and  in  good  faith. 

Civil  action,  tried  before  his  Honor,  Timherlake,  e/.,  at 
Fall  Term,  1895,  of  Cleveland  Superior  Court,  on  appeal 
from  the  judgment  of  a  Justice  of  the  Peace.  Upon  an 
intimation  by  his  Honor  that,  upon  all  the  evidence,  the 
plaintiff  could  not  recover,  the  latter  submitted  to  a  non- 
suit and  appealed. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Avery. 

Mr.  D,  W.  Robinson^  for  plaintiff  (appellant). 
Messrs.   Webb  cfe  Webb^  for  defendant. 
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Montgomery,  J.:  The  plaintiff,  who  was  guardian 
of  the  defendant,  then  a  lunatic,  instituted  a  suit  as  such 
guardian  to  recover  the  possession  of  certain  property 
belonging  to  his  ward,  becoming  surety  as  an  individual 
on  the  bond  for  the  prosecution  of  the  suit.  He  failed  ift 
the  action,  judgment  for  the  cost  was  rendered  against  him, 
and  the  amount  collected  out  of  his  personal  estate  by  the 
Sheriff  under  execution.  If  this  action  was  instituted  by 
the  guardian  in  good  faith  and  in  the  exercise  of  a  sound 
discretion,  of  course  the  guardian  is  entitled  to  have  the 
costs  so  paid  by  him  repaid  out  of  the  ward's  estate.  We 
are  of  the  opinion  however,  that  the  only  way  in  which 
this  relief  can  be  afforded  the  plaintiff  is  to  have  the  whole 
matter  as  to  the  amount  paid,  the  good  faith  and  propriety 
of  the  action,  passed  upon  by  the  Clerk  of  the  Superior 
Court  by  whom  the  letters  of  guardianship  were  issued.  If, 
after  an  investigation  of  the  whole  matter,  it  appears  to 
the  clerk  that  the  amount  of  the  cost  so  paid  by  the  guar- 
dian was  properly  expended  for  the  benefit  of  the  ward's 
estate,  then  the  same  should  be  allowed  to  him  and  charged 
in  the  guardian  account  in  his  favor  and  against  the  ward. 
McNeill  V.  Hodges^  83  N.  C,  504.  The  clerk  who  issued 
letters  of  guardianship  must  pass  upon  the  correctness  of  the 
guardian's  account  before  the  guardian  can  institute  any 
suit  for  any  balance  that  may  be  due  to  him.  Besides,  the 
object  of  The  Code  practice  is  to  discourage  a  multiplicity 
of  suits  ;  and  connected  with  this  very  matter  there  appears 
to  be  a  balance  due  to  the  guardian  by  an  account  rendered 
to  the  clerk  before  the  commencement  of  this  suit,  upon 
which  an  action  might  be  brought — that  balance  forming 
no  part  of  the  subject  matter  of  this  suit.  The  present 
proceeding  was  commenced  under  Section  2093  of  The  Cod^ 
which  allows  any  person,  who  may  have  paid  money  for  or 
on  account  of  those  for  whom  he  became  suretv,  to  have  a 
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summary  remedy  for  its  collection.  This  provision  of  The 
Code  was  not  intended  to  embrace  such  a  case  as  the  one 
before  us,  for,  as  we  have  said,  before  any  recovery  can 
be  made  by  a  guardian  against  his  ward  on  any  matter 
connected  with  the  guardianship  account,  the  same  must 
be  passed  upon  and  approved  by  the  clerk  who  issued  the 
letters  of  guardianship. 

We  are  of  the  opinion  therefore  that  the  Justice  of  the 
Peace,  before  whom  this  proceeding  was  originally  brought, 
had  no  jurisdiction  of  the  subject  matter.  His  Honor 
intimated  that  upon  the  testimony  the  plaintiff  could  not 
recover,  and  in  so  ruling  he  committed  no  error. 

No  Error. 


MARTHA  NICHOLS  et  al  v.  RUFUS  C.  GLADDEN  et  al. 
Jiule  in  Shelley^ s  Case — Deed. 

1.  The  common  Jaw  doctrine,  known  as  the  ''Rule  in   Shelley's 

Case,"  is  in  force  in  this  State. 

2.  The  Rule  in  Shelley's  Case  is  a  rule  of  law  and  not  of  construc- 

tion, and,  no  matter  what  the  intention  of  the  grantor  or 
testator  may  have  been,  if  an  estate  is  granted  or  given  to 
one  for  life  and  after  his  death  to  his  heirs  or  ''heirs  of  his 
body,"  and  no  other  words  are  superadded  which  to  a  cer- 
tainty show  that  other  persons  than  the  heirs  general  of  the 
first  taker  are  meant,  the  rule  applies  and  the  whole  estate 
vests  in  the  first  taker  ;  hence, 

3.  Where  land  was  conveyed  to  persons  named  "to  have  and  to 

hold  same  to  their  use  during  the  term  of  their  natural  lives 
and  then  to  their  heirs  after  them,"  the  Rule  in  Shelley's 
Case  applies  and  the  persons  named  in  the  deed  take  the 
whole  estate  in  fee  simple. 

Civil  action,  heard  before  Timherldke^  e/.,  at  Fall  Term, 
1895,  of  Cleveland  Superior  Court,  it  being  agreed   that 
if  the  Rule  in  Shelley's  Case  should  be  held  to  apply  in 
117—32 
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the  construction  of  the  deed  for  the  land  in  controversj, 
judgment  should  be  rendered  for  defendants,  otherwise  for 
the  plaintiffs.     The  deed  was  as  follows  : 

"State  of  Alabama,  Benton  County. 

"Whereas,  I,  Joseph  Gladden,  of  the  county  of  Benton 
and  State  of  Alabama,  have  two  sons  living  in  the  county 
of  Cleveland  and  State  of  North  Carolina,  viz :  Harvy  I. 
Gladden  and  Rufus  C.  Gladden,  and  being  desirous  to 
secure  to  them  a  home,  and  land  for  their  occupation  and 
support  during  the  term  of  their  natural  lives  have  thought 
proper,  and  do  by  these  presents  give,  grant,  convey, 
release,  enfeoff  and  confirm  unto  the  said  Harvy  I.  and 
Rufus  C.  Gladden  all  that  tract  of  land  lying  and  being  in 
the  county  of  Cleveland  and  State  of  North  Carolina, 
to-wit :  Commencing  on  two  chestnuts,  and  running 
thence  S.  26  W.  50  poles  to  a  post  oak,  thence  S.  40  W. 
50  poles  to  a  small  black  oak,  thence  S.  51  W.  ^^  poles 
to  a  stake,  thence  N.  29  poles  to  a  stake  in  the  field,  thence 
W.  136  poles  to  a  small  dogwood,  thence  N.  158  poles  to  a 
pine,  rotten  down,  thence  E.  -^2  poles  to  a  black  oak  and 
hickory,  thence  N.  76  poles  to  a  stake,  thence  E.  86  poles 
to  a  post  oak,  thence  S.  15  poles  to  a  pine,  thence  E.  98 
poKs  to  a  pine  on  the  road  Wm.  Lackey  and, Jno.  M.  Pat- 
terson's corner,  thence  to  the  beginning,  to  have  and  to 
hold  the  same  to  their  use  during  the  term  of  their  natural 
lives  and  then  to  their  heirs  after  them  and  for  the  con- 
firmation of  the  above  I  do  hereby  bind  myself  my  heirs  and 
assiirns  and  will  warrant  and  defend  the  same  from 
myself  my  heirs  and  from  and  every  person  lawfully  claim- 
ing the  same,  guaranteeing  in  law  and  equity  unto  the  said 
Harvy  I.  and  Rufus  C.  Gladden  the  right  to  the  free  use 
and  occupation  of  the  same  during  the  term  of  their  natural 
lives  and  after  their  deaths  I  do  hereby  give  grant  and 
convey  the  land  above  described  unto  the  heirs  of  the  said 
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Harvy  I.  and  Riifus  C.  Gladden  their  heirs   and   assigns 
forever  in  fee  simple. 

"As  witness  my  hand  and  seal  this  11  day  of  August, 
1854. 

JOSEPH  GLADDEN." 

His  Honor,  being  of  opinion  that  the  rule  in  Shelley's 
case  did  not  apply  gave  judgment  for  the  plaintiff  and 
defendant  appealed. 

Messrs,  Webb  <&  Webb^  for  appellants. 
Messrs.  Oeo.  E,    Wilson  and     W.   J.    MontgoTaery^    for 
appellees. 

Montgomery,  J.:  It  was  agreed  by  the  parties  in  the 
trial  below  that  if  the  Rule  in  Shelley's  case  was  applica- 
ble to  the  provisions  of  the  deed  before  the  court,  judg- 
ment should  be  rendered  for  the  defendants,  but  that  if 
the  rule  was  not  applicable,  then  judgment  should  be  en- 
tered for  the  plaintiffs.  His  Honor  was  of  the  opinion 
that  the  Rule  did  not  apply  aiid  gave  judgment 
for  the  plaintiffs.  The  defendants  appealed  from  the 
judgment. 

The  law  known  as  the  Rule  in  Shelley's  Case,  Mr. 
Feanie,  in  his  work  on  Remainders,  says,  was  adopted 
in  the  reign  of  Edward  II  and  had  prevailed  in  England 
through  the  years  down  to  the  time  when  he  wrote. 
It  is  still  the  law  in  England.  It  is  the  law  in  North 
Carolina,  although  in  our  own  reports  in  the  cases  of 
Mills  V.  TJiorne^  95  N.  C,  362;  Jenkins  v.  Jenkins^  96 
N.  C,  254;  Howell  v.  Knight,  100  N.  C,  254,  and  other 
cases,  there  were  doubts  expressed  by  the  Court  as  to 
whether  the  Riile  had  not  been  abolished  by  Section  1329 
of  The  Code  which  is  Section  5  of  Chapter  43  of  the  Re- 
vised Code.     But  in  Starnes  v.  Hill,  112  N.  C,  1,  that  ques- 
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tion  was  pat  at  rest,  the  Court  deciding  that  the  Rule  was 
in  force  in  this  State,  Chief  Justice  Shepherd  in  the 
opinion  construing  the  meaning  of  The  Code  sections  and 
showing  that  they  did  not  and  were  not  intended  to  affect 
the  Rule.  Leathers  v.  Gray^  101  N.  C,  162,  and  ^ing  v. 
Utley,  S5  N.  C,  59,  referred  to  the  Rule  as  having  been 
in  force  here  before  The  Code  sections  referred  to.  The 
foundation  of  the  Rule  rests  upon  the  aversion  of  the  com- 
mon law  to  the  inheritance  being  in  abeyance;  and  its 
adoption  facilitated  the  alienation  of  land  by  vesting  the 
inheritance  in  the  ancestor,  thereby  enabling  him  to  convey 
the  property  at  once  without  the  delay  attendant  upon 
contingent  remainders.  A  good  definition  of  the  Rule 
and  the  most  general,  is  as  follows :  "That  when  the 
ancestor  by  any  gift  or  conveyance,  taketh  an  estate  of 
freehold  and  in  the  same  gift  or  conveyance  an  estate  is 
limited  either  mediately  or  immediately  to  his  heirs,  in  fee 
or  in  tail,  the  word  heirs  are  words  of  limitation  of  the 
estate  and  not  words  of  purchase."  1  Coke,  104.  Diffi- 
culties have  arisen,  however,  in  applying  it  to  particular 
cases,  because  of  an  inclination  on  the  part  of  some  of  the 
Courts  to  respect  more  the  intention  of  the  makers  of 
instruments  as  a  matter  of  construction,  rather  than  the 
Rule  as  one  of  law.  Nevertheless  the  Courts  seem  to  agree 
in  the  general  statement  that  it  is  a  rule  of  law  and  not 
of  construction  ;  that  is,  if  the  words  heirs  or  heirs  of  the 
body  are  used  with  no  explanation,  with  no  superadded 
words  which  to  a  certainty  show  that  other  persons  or 
individuals  are  meant  than  the  heirs  general  of  the  first 
taker,  the  Rule  must  apply,  inexorably,  as  one  of  law  and 
the  intention  of  the  grantor  or  devisor  is  not  to  be  con- 
sidered. It  appears  also  to  be  generally  held  that  the 
Rule  does  fiot  apply  where  the  grantor  or  testator  (for  the 
rule  applies  to  both  deeds  and  devises)  uses    in  connection 
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with  the  words  heirs  or  heirs  of  the  body  such  explana- 
tory and  descriptive  words  or  phrases  as  make  it  perfectly 
clear  that  the  word  heirs  or  heirs  of  the  body  mean  and 
refer  to  certain  particular  individuals  answering  the 
description  of  heirs  at  the  death  of  the  ancestor.  To  state 
it  in  another  way :  if  the  words  "heirs"  or  "heirs  of  the 
body"  stand  alone  without  such  sufficient  explanatory 
words,  the  law  will,  even  if  the  grantor  or  devisor 
expressly  and  unequivocally  declare  his  intention  that  the 
grantee  or  devisee  shall  not  have  the  estate  longer  than  his 
life,  ox  except  for  his  life,  or  during  his  life — or  whatever 
'words  he  may  use  iu  conveying  the  estate  of  the  first  taker 
whether  he  gives  the  free  use  or  the  occupation  free  to 
use  for  a  home  during  his  life  and  no  longer,  just  so  the 
law  construes  it  to  be  in  effect  a  life  estate,  declare  the 
word  "heirs"  to  be  words  of  limitation  and  vest  the  whole 
interest  in  the  ancestor.  It  is  not  the  estate  which  the 
ancestor  takes  that  the  law  considers,  but  the  estate 
intended  to  be  given  to  the  heirs.  The  superadded  words 
must  show  that  the  grantor  or  devisor  intended  to  change 
the  rule  of  descent,  that  he  intended  to  make  the  words 
heirs  a  designatio  personarum  as  contradistinguished  from 
heirs  as  nomen  collectivum,  or  the  rule  will  apply  though 
the  grantor  or  devisor  purposed  and  intended  to  give  the 
ancestor  only  a  life  estate  and  his  intention  be  expressed 
in  a  manner  perfectly  clear. 

The  authorties  on  these  propositions  are  numerous.  In 
Daniel  v.  Whartonhy^  17  Wall.,  639,  the  learned  Judge 
who  delivered  the  opinion  of  the  Court  in  speaking  of  the 
general  rule  that  the  intention  ot  the  testator  must  be 
fully  carried  out  so  far  as  it  can  be  done  consistently  with 
the  rules  of  law  but  no  further,  said  :  "A  declaration 
however  positive  that  the  Rule  shall  not  apply*  or  that  the 
estate   of  the   ancestors    shall    not  continue   beyond   the 
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primary  expressed    limitation,  or  that  his  heirs  shall  take 
by   purchase  and  not    by  descent,    will   be  unavailing   to 

exclude  the  Rule The  rule  is  one  of  property    and 

not  of  construction." 

In  2  Washburn,  R.  P.,  273,  it  is  written  '^Wherever  the 
rule  does  apply  it  is  as  a  rule  of  the  common  law  so  impera- 
tive that,  though  there  be  an  expressed  declaration  that 
the  ancestor  shall  only  have  a  life  estate,  it  will  not  defeat 
its  union  with  the  subsequent  limitation  to  his  heirs."  It 
was  said  in  Baker  v.  Scott^  62  111.,  88,  ''  That  though  an 
estate  be  devised  to  a  man  for  his  life,  or  for  his  life  it  non 
aliter,  or  with  any  other  restrictive  expressions,  yet  if 
there  be  afterwards  added  apt  and  proper  words  to  create 
an  estate  of  inheritance  in  his  heirs  or  the  heirs  of  his 
body,  the  extensive  force  of  the  latter  words  should  over- 
balance the  strictness  of  the  former,  and  make  him  tenant 
in  tail  or  in  fee.  The  true  question  of  intent  would  turn 
not  upon  the  quantity  of  estate  intended  to  be  given  to 
the  ancestor,  but  upon  the  nature  of  the  estate  intended  to 
be  given  to  the  heirs  of  his  body."  It  was  held  concern- 
ing the  rule  in  T^'umb^dl  v.  Trurahull^  149  Mass.,  200, 
that  "It  was  a  rule  of  property  and  not  of  construction,  and 
therefore  no  declarations  however  unequivocal,  when  an 
estate  was  thus  created,  that  the  ancestor  should  have  an 
estate  fof  life  only,  or  that  his  estate  should  be  subject  to 
all  the  incidents  of  a  life  estate,  or  that  the  heirs  should 
take  as  purchasers,  would  be  operative."  In  Crockett  v.' 
Robi/nson^  46  N.  H.,  454,  the  Court  said  :  "  In  determin- 
ing whether  the  Rule  in  Shelley's  case  shall  apply,  it  is 
not  material  to  inquire  what  the  intention  of  the  testator 
was  as  to  the  quantity  of  estate  that  should  vest  in  the  first 
taker.  The  material  inquiry  is,  what  is  taken  under  the 
second  devise.  If  those  who  take  under  the  second  devise 
take  the  same  estate  that  they  would  take  as  his  heirs  or  as 
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heirs  of  his  body  the  rule  applies."     The  decisions  of  this 
Court,  in  cases  where  the  Rule  in  Shelley's  case  has  been  the 
matter  for  consideration,  are  to  the  eifect  that  the  rule  is  one 
of  law    and    not    of  construction,    and    are    in    harmony 
for  the  most  part   with   the  opinion  we  have   expressed  in 
this  case.     However,  in  Jenkins  v.  Jenkins^  96  N.  C,  254, 
it  is  intimated  that  the  word   ''use"  which   was  the   word 
descriptive  of  the  life  tenant's  estate  was  conclusive  '*that 
no  gift  in  fee  was  intended;"  but  the  case  was  not  decided 
on  that  point,  but  upon  the  effect  of  superadded  words  in 
the  will  going   to   show   that   the   word   "heirs"   meant   a 
designatio  jper sonar um  and  not  heirs  generally.     In  How- 
ell V.  Knight^  100  N.  C,  254,  it  is  true  also  that  there  are 
some  expressions  which  would  indicate  that  the  true  prin- 
ciple of  the  rule  was  confused  with  the  principle  of  con- 
struction   of  the   intention    of  the  grantor,   but   upon  an 
examination  of  the  case  it  will  be  seen   that  the  decision 
rested  upon   the   superadded    words   explaining  the   word 
"heirs."     In  the  later  cases  of*  Leathers  v.  Gray^8uj>ra^  and 
Star7ies*v.  Hill^  sujjra^  there  can   be  no  misunderstanding 
of  the  meaning  of  the  Court.     The  Rule  is  treated  as  one 
of  law  and  not  one  of  construction.     Leathers  v.  Gray^  was 
before  the  Court  last  upon  a  petition    to  rehear.     In   that 
case  a  life  estate  was  given   to   the  iirst   taker  "and    after 
her  death  to  the  begotten    heirs  or  heiresses  of  her  body 
forever."     On  the  first  hearing  it  was  held  that  the  Rule 
did  not  apply  and  that  the  word   "heirs"   was  one  of  pur- 
chase.     On  the  rehearing  the  ju'lgment  was  reversed    and 
Justice  Merrimon,  who  delivered  the  opinion  of  the  Court 
said:   "But  after  hearing   the   case   reargued    and    having 
given  the  question  raised  much  further  consideration,  we 
are  of  opinion  that  although  the  intention   of  the  testator 
may  have  been — no  doubt  was — such  as  we  declared  it  to 
be,  he  failed  to  express  his  purpose  consistently  with  a  set- 
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tied  rule  of  law  which  it  is  our  duty  to  uphold  and  enforce. 

If  there  were  words  in  the  context  clearly  showing  that 

the  testator  did  not  use  the  words  "heirs  of  her  body"  in 
their  technical  sense,  but  to  imply  children  of  the  devisee, 
then  in  that  case  these  words  would  be  treated  as  words  of 
purchase."  In  the  further  course  of  this  opinion  it  was 
said  :  "In  our  efforts  heretofore  to  effectuate  what  seemed 
to  us  to  be  the  real  intention  of  the  testator,  we  followed 
to  some  extent  the  case  of  Jarvia  v.  Wyatt^  4  Hawks,  227. 
In  our  further  researches  we  find  that  case  to  be  questionable 
authority.  Indeed,  it  has  in  effect,  not  in  terms,  been  over- 
ruled by  numerous  decisions."  In  Starnea  v.  Hill^  supra^ 
Chief  Justice  Shepherd  learnedly  discussed  the  rule,  citing 
numerous  authorities,  American  and  English,  and  arriving 
at  the  same  conclusion  reached  by  the  Court  in  Leathers  v. 
Oray^  and  also  by  us  in  this  case,  as  to  the  effect  and  mean- 
ing of  the  Rule.  In  the  case  before  us  it  is  perfectly  clear 
that  the  grantor  intended  to  give  to  the  life  tenants  an 
estate  for  life  and  no  more.  But  as  the  word  "heirs"  stands 
unattended  with  superadded  words  going  to  change  or  qual- 
ify their  ordinary  legal  meaning,  we  are  of  the  opinion  that 
the  rule  in  Shelley's  case  does  apply,  and  that  judgment 
ought  to  have  been  rendered  in  the  court  below  for  the 
defendants.  There  was  error  in  his  Honor's  ruling  and  in 
the  judgment  entered,  and  it  is  reversed.  The  court  below 
will  proceed  to  judgment  in  accordance  with  this  opinion. 

Reversed. 


HEATH,  MORROW  &  CO.,  v.  JOHN  F.  MORGAN  et  al. 

Claim  and  Delivery — Parties — Defective  Designation  of 

Parties — Pleading — Demand. 

1.  The  designation  of  the  plaintiffs  in  a  summons  and  complaint 
in  an  action  of  claim  and  delivery,  as  "H.  M.  &  Co"  without 
setting  out  the  individual  names  of  the  persons  composing 
the  firm,  is  a  fatal  defect  on  demurrer. 
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2.  In  an  action  against  a  married  woman  for  the  possession  of  per- 

sonal property  claimed  by  the  plaintiff  under  a  chattel  mort- 
gage given  by  her  husband,  where  it  is  alleged  in  the  com- 
plaint and  admitted  of  demurrer  that  the  husband  is  a  non- 
resident and  a  fugitive  from  justice,  the  husband  is  not  a 
necessary  party. 

3.  Where,  in  an  action  of  claim  and  delivery  for  the  possession  of 

personal  property,  the  complaint  alleges  that  defendants  are 
*^in  the  unlawful  and  wrongful  possession  of  the  property 
and  unlawfully  withhold  the  possession  from  plaintiff,^^.  and 
the  defendants  admit  the  complaint  by  demurrer,  the  com- 
plaint is  not  defective  in  its  failure  to  allege  a  demand. 

4.  It  is  no  ground  for  demurrer  to  the  complaint  that  the  summons 

describes  one  defendant  as  '^Mrs.  M.,^^  where  her  name  is 
given  in  full  in  the  complaint. 

Action  heard  upon  complaint  and  demurrer  before  Tim- 
berlake^  eA,  at  Fall  Term,  1895,  of  Stanly  Superior  Court. 
The  action  is  brought  for  the  recovery  of  certain  personal 
property  and  plaintiflFs  invoke  the  remedy  of  claim  and 
delivery  and  file  the  usual  affidavit  and  undertaking. 

Plaintiffs  complaining  allege: 

"That  they  are  the  owners  and  entitled  to  the  immediate 
possession,  by  virtue  of  certain  chattel  mortgages  executed 
to  plaintiffs  by  S.  T.  Mor^ran,  of  the  following  described 
property,  to-wit :  One  mouse  colored  mare,  one  red  horned 
cow,  one  pieded  horned  cow,  one  white  pieded  cow,  one  red 
cow,  one  white  bull,  described  and  conveyed  in  the  said 
chattel  mortgage. 

"2.  That  the  property  is  worth  about  the  sum  of  one 
hundred  dollars. 

"3.  That  defendant,  Mrs.  S.  F.  Morgan,  wife  of  S.  F. 
Morgan,  and  defendant  J.  F.  Morgan,  son  of  said  S.  F. 
Morgan,  are  in  the  unlawful  aud  wrongful  possession  of 
the  property  and  unlawfully  and  wrongfully  withhold  the 
possession  from  plaintiff. 

"4.   That  S.  F.  Morgan,  husband  and   father  of  defend- 
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ants,  is  not  now  living  with  his  family  and  has  gone  out  of 
this  State  under  a  charge  of  felony,  and  is  a  non-resident 
of  this  State  as  he  was  at  the  time  of  the  commencement 
of  this  action.  Wherefore,  plaintiffs  demand  judgment  for 
possession  of  the  property  ;  for  the  value  in  case  actual 
possession  cannot  be  had  ;  for  $50  damage  for  unlawful 
detention  aid  deterioration  in  value,  and  for  general  relief 
and  costs." 

The  case  having  been  removed  to  Stanly  county  for  trial 
the  defendants  in  due  time  filed  the  following  demurrer  to 
the  complaint: 

"1.  For  that  the  names  of  the  parties  plaintiff  either  in 
the  summons  or  complaint  are  not  given. 

"2.  For  that  the  action  is  brought  against  a  married 
woman  to  foreclose  a  chattel  mortgage  executed  by  her 
husband,  arid  the  husband  is  not  made  a  party. 

"3.  For  that  the  action  is  brought  agaijist  the  defend- 
ants, who  are  alleged  to  be  in  the  possession  of  certain 
personal  property  mortgaged  to  plaintiffs  by  the  husband 
ofthe/eme  defendant,  but  the  complaint  does  not  allege 
that  a  demand  for  the  possession  of  said  property  was  made 
of  the  defendants  before  action  commenced,  nor  a  wrongful 
conversion  of  the  property  by  defendants. 

"4.  For  that  the  summons  in  the  action  simply  designates 
ore  of  the  defendants  as  Mr.  Morgan." 

The  Court  overruled  the  demurrer  and  the  defendants 
excepted.  Plaintiff  then  moved  for  judgment  on  the 
ground  that  the  demurrer  was  frivolous  and  the  court 
gave  judgment  declaring  the  demurrer  frivolous  and  for 
the  recovery  of  the  property,  or  its  value.  Defendant* 
excepted  and  appealed. 
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Messrs.  F.  L  Osborne  and  D.  A.  Covington^  for  plain- 
tiffs. 

Messrs.  Brown  c&  Jerome,  for  defendants  (appellants). 

FuROHES,  J.  :  This  is  an  action  for  the  possession  of  per- 
sonal property  described  in  the  complaint.  The  action  is 
brought  by  "Heath,  Morrow  &  Co."  This  is  the  only  des- 
cription given  of  plaintiffs  in  the  summons  and  coniplaint. 
To  this  complaint  defendants  demur  and  assign  as  one  of 
the  grounds  of  demurrer,  ''1st.  For  that  the  names  of  the 
parties  plaintiff  either  in  the  summons  or  complaint,  are 
not  given." 

This  we  think  is  a  fatal  defect  to  plaintiffs'  action.  Palin 
V.  Small,  63  N.  C,  48-1.  Our  attention  was  called  to 
Cowan  V.  Baird,  11  N.  C,  201,  where  the  action  was  in 
the  name  of ''Cowan,  McClung  &  Co,"  against  the  defend- 
ant Baird  and  others,  in  which  defendants  demurred  and 
the  demurrer  was  overruled.  But  this  action  was  upon  a 
note,  given  ^y  defendants  to  "Cowan,  McClung  &  Co," 
and  while  the  grounds  are  not  given  upon  which  the  court 
rested  its  judgment,  it  must  have  been  for  the  reason  that 
defendants  had  contracted  with  plaintiffs  in  this  name  and 
were  estopped  thereby  to  deny  the  partnership.  As  id  the 
case  oi  Attorney  General  v.  Simonton,  78  N.  C,  57,  where 
it  was  held  that  parties  claiming  to  be  a  bank  though  they 
had  never  organized  under  the  charter  were  estopped  to 
deny  the  existence  of  the  bank  as  to  their  creditors. 

This  view  reconciles  Cowen  v.  Baird,  supra,  with  Palin 
V.  Small,  supra,  while  they  would  be  in  conflict,  but  for 
this  distinction  in  the  cases. 

The  cases  of  Wall  v.  Jarrott,  3  Ired.,  42,  and  Lash  v. 
Arnold,  8  Jones,  206,  while  they  sustain  judgments  taken 
in  the  firm  nanie,  both  admit  that  if  the  objection  had  been 
to  the  "writ"  it  would   have  been  good.     This  was  evi- 
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dently  the  rule  under  the  old  practice.  And  while  The 
Code  has  made  many  changes  in  the  forms  of  actions  and 
mode  of  procedure,  we  do  not  think  it  has  made  any  change 
in  this  respect. 

We  have  examined  the  other  grounds  assigned  in  the 
demurrer,  and  do  not  think  they  can  be  sustained.  The  sec- 
ond ground  is  that  the  action  is  brought  against  a  married 
woman  without  joining  her  husband.  But  the  complaint 
alleges  that  the  husband  is  now  a  fugitive  from  justice,  and 
non-resident  of  the  State.  Code^  Sec.  1832  ;  Finley  v.  Saun- 
ders^ 98  N.  C,  462.  And  besides,  this  is  an  action  for  the  pos- 
session of  personal  property  which  plaintiffs  allege  belongs 
to  them,  and  that  defendants  are  wrongfully  withholding 
from  plaintiffs.  This  the  defendant's  wife  admits  by  her 
demurrer,  but  says  "my  husband  has  fled  the  State,  and, 
therefore,  you  cannot  get  your  property  from  me."  This 
cannot  be  the  law. 

The  third  assignment  is  that  no  demand  was  made  before 
the  action  was  brought.  But  plaintiffs  allege  that  they 
are  the  owners  of  this  property,  and  that  defendants  are 
"in  the  unlawful  and  wrongful  possession  of  the  property, 
and  unlawfully  withholding  the  possession  from  plaintiffs." 
This  is  admitted  by  the  defendants'  demurrer,  and  yet 
they  say  it  was  necessary  for  plaintiffs  to  make  a  demand 
before  bringing  their  action.  The  reason  why  a  demand 
in  any  case  is  required  is  that  defendant  may  surrender 
the  property  without  the  trouble  and  cost  of  a  suit.  And 
when  it  appears,  as  in  this  action,  that  defendants  still 
claim  the  right  to  hold  the  property,  no  demand  is  neces- 
sary. Wiley  V.  Logan^  95  N.  C,  358 ;  Rich  v.  Hohson^ 
112  K  C,  79. 

The  fourth  assignment  is  "for  that  the  summons  in  the 
action  simply  designates  one  of  the  defendants  as  Mrs. 
Morgan."     But  defendants  do  not,  and   cannot  demur   to 
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the  summons,  which  is  only  for  the  purpose  of  bringing 
the  defendants  into  court.  This  they  have  done,  and  tiled 
their  demurrer,  whicii  put  them  in  court.  But  the  com- 
plaint, to  which  they  demur,  states  the  defendants  as  being 
"Mrs.  S.  F.  Morgan  and  John  Morgan."  So  this  assign- 
ment, as  well  as  the  second  and  third,  are  without  merit, 
and  is  overruled. 

But  the  first  assignment  is  sustained,  and  there  was  error 
in  the  judgment  of  the  court  overruling  it. 

Error. 


H.  BARUCH  et  al.  v.  J.  F.  LONG  et  al. 

Creditor's  Bill — Action  to  Set  Aside  Judgments  and  Sale 
of  Personal  Property  for  Fraud — Venue — Removal, 

1.  Docketed  judgments  confer  no  estate  or  interest  in  real  estate 

within  the  meaning  of  Section  190  (1)  of  The  Code  but  merely 
the  right  to  subject  the  realty  to  the  payment  of  the  judg- 
ments by  sale  under  eicecution,  and,  hence,  an  action  to  pet 
aside  judgments  as  fraudulent  and  for  the  appointment  of  a 
receiver,  need  not  be  brought  in  the  county  where  the  prop- 
erty upon  which  such  judgments  are  liens  is  situated. 

2.  An  action  to  set  aside  the  transfer  of  personal  property,  as  fraud- 

ulent and  for  the  appointment  of  a  receiver,  is  not  an  action 
for  the  recovery  of  such  property  and,  hence,  need  not  be 
brought  in  the  county  where  the  same  is  located  as  provided 
by  Ch.  219,  Acts  of  1889,  amending  Section  190(4)  of  The  Code. 

8.  An  objection  to  the  venue  of  an  action  upon  the  ground  that 
it  does  not  appear  that  the  plaintiff  resides  in  the  county 
where  the  action  was  brought,  is  too  late  when  made  for  the 
first  time  in  ttiis  Court.  Even  if  that  fact  should  affirma- 
tively appear  it  does  not  oust  the  jurisdiction  unless  motion 
to  remove  is  made  in  apt  time. 

Civil  action,  in  the  nature  of  a  Creditors  Bill,  to  set 
aside  as  fraudulent  certain  judgments  suffered  by  the  defen- 
dant, Z.   F.   Long,  and  the  transfer  by  him   of    personal 
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Code^  Sec.  195  ;  Cloman  v.  Staton,  78  N.   C,  235 ;  Zeach 
V.  Bailroad,  65  N.  C,  4«6;  Clark's  (7(?rf^(2nd.  Ed.)  p.  112. 

No  Error. 


SADDLER  GILLESPIE  et  al.  v.  R.  W.  ALLISON  et  al. 

Partition — Life    Estate — Estate    Durante      Viduitat 

PreserU  Value. 

Chapter  214,  Acts  of  1887,  eztendiDg  to  remaindermen  in  all  cases 
of  life  estate  with  remainder  over,  the  privilege  of  partition 
during  the  existence  of  the  life  estate  given  by  Section  1909 
of  The  Code,  does  not  apply  to  an  estate  durante  viduitate 
as  there  is  no  practicable  rule  by  which  the  present  value  of 
such  estate  can  be  determined ;  hence,  where  land  to  which 
an  estate  durante  viduitate  attached,  was  sold  for  partition 
under  authority  of  this  Court  (115  N.  C,  542)  and  the  proceeds 
are  in  custody  of  the  court  below,  they  cannot  be  divided 
among  the  widow  and  the  remaindermen,  against  the  will  of 
the  remaindermen,  but  will  remain  real  estate  until  partition 
can  be  made  at  the  termination  of  the  estate  durante  vidui- 
tate. 

This  was  a  special  proceeding  for  the  partition  of  cer- 
tain real  estate  in  the  proceedings  described. 

The  defendants  denied  the  right  of  the  plaintiifs  to  par- 
tition, owing  to  the  existence  of  an  estate,  during  the  wid- 
owhood of  Alice  Owens,  in  the  realty.  In  1894:  Judge 
Winston  rendered  a  decree  in  the  case,  ordering  a  sale  for 
partition  and  among  other  things  adjudged  as  follows: 

"The  Court  is'further  of  the  opinion  and  adjudges  that 
the  widow  is  not  entitled  to  have  the  value  of  her  life  estate 
determined  and  paid  to  her  in  cash,  but  that  she  is  entitled 
only  to  the  interest  on  the  value  of  her  life  estate,  to  be 
received  and  paid  to  her  annually.  The  fund  arising  from 
such  sale  the  commissioner  will  pay  into  court,  and  the 
same   will    be   invested   and   secured    to  said   widow  and 
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remaindermen  in  such  manner  and  with  such  safeguards  as 
the  court  shall  decree  and  deem  wisest  and  best  for  all  the 
parties  to  this  proceeding." 

From  this  decree  the  defendants  alone  appealed  to  the 
Supreme  Court.*  The  plaintiffs  made  no  exception  to  it, 
and  did  not  appeal.  (See  Gillespie  v.  Allison^  115  N.  C.  E., 
542.) 

The  defendants  in  the  appeal  contended  that,  as  their 
rights  accrued  prior  to  1887,  to-wit,  in  1866,  the  Act 
of  1887,  chapter  214,  was  not  applicable  to  this  case. 

This  Court  aflSrmed  the  judgment  of  the  Superior  Court, 
holding,  among  other  things,  that  the  Act  of  1887  was 
applicable  to  this  case. 

At  June  Term,  1895,  of  Mecklenburg  Superior  C(Hirt, 
his  Honor,  W,  S.  O^B,  Rohinsoii^  rendered  a  decree,  in 
which  he  directed  'Hhe  proceeds  of  the  sale  of  the  said  real 
estate,  when  collected  by  the  commissioner,  to  be  paid  to 
the  Clerk  of  the  Superior  Court,  to  be  by  him  invested  upon 
bonds  secured  by  deeds  in  trust  upon  real  estate  in  the  city 
of  Charlotte  of  sufficient  value  to  secure  the  repayment  of 
the  loans  so  made  by  him,  said  loans  to  bear  the  higliest 
interest  allowed  by  law,  and  that  the  clerk  collect  the 
interest  on  such  loans  and  pay  the  same  to  the  plaintiff, 
Alice  Owens,  or  to  her  assignee,  during  the  life  or  widow- 
hood of  the  said  Alice  Owens:  And  upon  her  marriage  or 
death  the  corpus  of  the  fund  be  paid  to  the  parties  entitled 
thereto  according  to  their  interest."' 

Messrs.  Clarkson  cfe  Duls^  for  plaintiffs  (appellants). 
Messrs.  Geo.  E.   Wilson  and  Burwell^  Walker  cfe  Cansler^ 
for  defendants. 

Faircloth,  C.  J.:     This  was  a  petition  to  sell  land  for 

partition,  and  under  authority  of  this  Court,  115  N.    C, 

542,  the  lands  have  been  sold  and  the  proceeds  are  now  in 
117—33 
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custody  of  the  court.  By  certain  devises,  Alice  B.  Owens 
became  the  owner  of  the  land  during  her  life  or  widowhood, 
and  upon  the  happening  of  either  event  the  possession  of 
the  land  vested  in  the  other  parties  to  this  action  in  remain- 
der and  as  tenants  in  common,  proportional  to  their  sev- 
eral rights.  The  widow  and  some  of  the  remaindermea 
now  pray  the  court  to  have  the  present  value  of  the  several 
estates  ascertained,  including  the  value  of  the  estate  of  the 
widow  for  life,  and  that  the  amounts  so  ascertained  be  paid 
to  the  several  parties  in  severalty  and  absolutely,  the 
widow  offering  to  give  solvent  bonds  to  refund,  in  the 
event  of  her  marriage,  the  amount  to  which  she  woiild  not 
be  entitled  in  the  event  of  such  marriage.  The  other 
remaindermen  resist  the  motion,  and  the  sole  question  is, 
have  we  the  power  to  grant  it  ? 

At  common  law,  tenants  in  common  in  remainder  or 
reversion  could  not  have  partition  during  the  existence  of 
a  widow's  dower  estate,  because  the  requisite  of  possession 
was  wanting.  Wood  v.  Sngg^  91  N.  C,  93.  The  right  of 
remaindermen  to  have  partition,  whilst  a  dower  estate  is 
outstanding,  was  given  by  Statute  {Code^  Sec.  1909)  by 
all«  wing  the  widow  to  take  her  share,  estimated  during  the 
pr.  !)ab]e  period  of  her  life,  in  severalty  and  absolutely. 
This  privilege  was  extended  in  all  cases  of  a  life  estate  and 
remainders  over,  by  Act  of  1887,  Ch.  214.  The  life  estate  of 
the  widow  in  this  case  is  contingent^  by  reason  of  the  con- 
dition, annexed,  which  would  defi  at  it  before  its  natural 
termination,  and  we  are  not  aware  of  any  practicable  rule 
by  which  to  tind  the  present  value  of  an  estate  durante 
viduitate.  The  Act  of  1887,  Ch.  214,  does  not  embrace 
such  an  estate,  and  we  see  no  common  law  or  statutory 
authority  to  grant  the  motion  against  the  will  of  the  remain- 
dermen.    The  proceeds  of  the  sale  remain  real  estate  until 

partition  is  made. 

Affirmed. 
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KEYSTONE  DRILLER  COMPANY  v.  W.  E.  WORTH  et  al. 

Right     to     Trial     hy     Jury — Reference — Exceptions    to 

Referee^s  Report — Practice, 

1.  A  party  cannot  be  deprived  of  the  right  to  a  trial  by  jury  except 

by  hie  own  consent. 

2.  The  right  to  a  jury  trial  may  be  waived  by  failure  of  a  party  to 

appear,  or  by  the  written  agreement  of  himself  or  his  attor- 
ney, or  by  oral  consent  entered  on  the  minutes  of  the  court, 
or  by  submission  to  a  reference. 

3.  Where  an  action  is  once  referred  the  order  of  reference  cannot 

be  annulled  except  by  the  consent  of  all  parties. 

4.  Failure  to  object  to  an  order  of  reference  at  the  time  it  is  made, 

is  a  waiver  of  the  right  to  a  trial  by  jury. 

5.  Although  a  party  has  his  objection  to  a  compulsory  reference 

entered  in  apt  time,  he  may  waive  his  right  to  a  trial  by  jury 
by  failing  to  assert  it  definitely  and  specifically  in  each  excep- 
tion to  the  ref creeps  report. 

6.  Where  there  was  a  compulsory  reference  objected  to  by  defend- 

ant, and  the  referee  filed  14  findings  of  fact,  some  of  which 
related  to  questions  not  in  issue  under  the  pleadings  and 
defendant  filed  exceptions  to  the  findings,  a  demand  at  the 
end  of  his  exceptions  for  a  jury  trial  on  all  the  issues  raised 
thereby  was  too  general  to  entitle  him  to  such  a  trial. 

This  WEB  a  civil  action  which  came  on  for  trial  before 
Robinson^  Judge^  at  June  Term,  1895,  of  Mecklenburg 
Superior  Court,  npon  exceptions  to  the  report  of  a  referee. 
The  case  had  come  on  for  trial  before  Mclver^  Judge^  and 
a  jury,  at  Fall  Term,  1893,  when  neither  party  having  ten- 
dered issues  the  court  undertook  to  make  up  the  issues 
during  the  trial.  A  jury  was  empanneled  and  a  part  of 
the  testimony  taken,  when  the  court,  without  taking  up 
the  issue,  found  from  the  pleadings  and  the  evidence  intro- 
duced that  the  examination  of  a  long  account  was  nec- 
essary and  required  for  the  trial  of  the  issues  involved,  and. 


516  IN  THE  SUPREME  COURT.  [117 


Driller  Company  v.  Worth. 


of  his  own  motion,  ordered  that  the  case  be  compulsorily 
referred  to  George  F.  Bason,  to  try  the  issues  of  fact  and 
law  joined  between  the  parties. 

To  ihiQ  order  o{  Judge  Mclver  the  defendant  excepted 
on  the  ground  that  the  court  did  not  have  the  power  to 
make  an  order  of  reference  in  this  case,  and  demanded  a 
trial  by  jury,  without  tendering  any  issues  for  such  a  trial. 

The  referee  filed  his  report  at  Fall  Terra,  1894,  find- 
ing all  the  issues  of  fact  and  of  law  in  favor  of  the  plain- 
tiff. To  this  report  the  defendants  filed  their  exceptions 
at  December  Term,  1894,  but  did  not  at  that  time  make 
up  and  tender  any  formal  issues  raised  by  the  pleadings, 
nor  did  the  defendants  demand  a  trial  by  jury  of  any  issues 
in  the  case  except  that  at  the  end  of  their  list  of  exceptions 
they  demanded  "a  jury  trial  of  these  exceptions  in  case 
the  court  should  hold  to  the  opinion  that  the  reference  was 
properly  made." 

When  the  case  came  on  for  trial  upon  the  referee's 
report,  at  June  Term,  1895,  his  Honor  made  the  following 
order  : 

"  This  cause  coming  on  to  be  heard,  at  this  Term  of  the 
court,  upon  the  report  of  the  referee,  the  defendants  ten- 
dered the  issues  numbered  1  to  11  inclusive,  contained  in 
the  paper  writing  hereto  annexed,  marked  'A,'  and  also 
insisted  that  issues  be  submitted  on  each  of  their  exceptions 
numbered  2  to  15,  both  inclusive,  but  no  formal  issues 
were  tendered  except  as  stated  in  said  paper  writing  marked 
*A'.  The  plaintiff  thereupon  moved  to  confirm  the  report 
of  the  referee  and  contended  that  the  issues  tendered  by 
the  defendants  were  not  the  proper  ones  to  be  submitted  to 
the  jury  and  that  the  only  issues  proper  to  be  submitted  to 
the  jury  are  the  issues  raised  by  the  pleadings  which  are 
designated  by  the  exceptions.  The  court  holds  and 
adjudges  that  the  defendants  are    entitled  to  an  issue  upon 
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every  fact  found  by  the  referee  to  which  they  have  taken 
exceptions  and  hereby  orders  that  the  issues  tendered  by 
the  defendants  be  submitted  to  the  jury  at  the  next  term  of 
this  court,  this  not  being  a  terra  for  the  trial  of  jury  cases. 

To  this  ruling  the  plaintiif  excepted.  The  court  over- 
ruled the  motion  of  the  plaintijff  to  confirm  the  report  of  the 
referee  and  also  refused  to  consider  and  pass  upon  the 
exceptions  to  the  referee's  report,  except  for  the  purpose 
of  submitting  issues  to  the  jury.  To  both  of  these  rulings 
the  plaintiff  excepted  and  appealed,  assigning  as  error  said 
exceptions  being  numbered  from  2  to  15  both  inclusive. 
-  "  1.  That  the  court  erred  in  refusing  to  consider  and 
pass  upon  the  exceptions  to   the  referee's  report. 

"  2.  That  the  court  erred  in  overruling  the  plaintiff's 
motion  to  confirm  the    referee's  report. 

''  3.  That  the  court  erred  in  holding  that  the  defendants 
were  entitled  to  an  issue  upon  every  fact  found  by  the 
referee  to    which  they  have  taken  exception. 

"4.  That  the  court  erred  in  not  holding  that  the  only 
issues  to  which  defendants  were  entitled  are  those  raised 
by  the  pleadings,  which  are  designated  by  the  exceptions. 

''  5.  That  the  court  erred  in  ordering  that  the  formal 
issues  tendered  by  the  defendants  and  numbered  1  to  11 
inclusive,  be  submitted  to  a  jury.  " 

Measrs.  Burwell^  Walker  <&  Canaler^  Geo.  E.  Wilson^ 
and  H.  W,  Harris^  for  plaintiff  (appellant). 

Mebsrs.  Jones  &  Tillett  and  Clarkson  &  Duls^  for 
defendant. 

Avery,  J. :  The  Constitution  of  North  Carolina  (Article 
1,  Section  19)  guarantees  to  every  person  the  right  which 
is  declared  "sacred  and  inviolable,"  to  demand  a  trial  by 
jury  of  the  issues  of  fact  arising  "in  all  controversies  at 
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law  respecting  property,"  and  he  cannot  be  deprived  of 
this  right  except  by  his  own  consent.  Andrews  v.  Pritch- 
ett,  %Q  N.  C,  387  ;  Armfield  v.  Brown,  70  N.  C,  27. 

It  is  provided  also  in  the  Constitution  (Article  IV,  Sec- 
tion 13)  that  "in  all  issues  of  fact  joined  in  any  court  the 
parties  may  waive  the  right  to  have  the  same  determined 
by  a  jury."  It  being  left  to  the  Legislature  to  determine 
in  what  manner  a  party  to  an  action  should  manifest  his 
willingness  to  waive  his  Constitutional  right  and  submit 
all  issues  of  fact  as  well  as  of  law  to  the  Judge  instead  of 
the  jury,  it  is  provided  by  statute  {Code,  Section  41(5)  that 
his  failure  to  appear  should  be  construed  as  equivalent  to 
his  express  consent  to  a  different  mode  of  trial,  and  that 
•his  actual  assent  might  be  given  either  by  the  written 
agreement  of  himself  or  his  attorney,  or  by  oral  consent 
entered  in  the  minutes  of  the  court.  The  effect  of  this 
submission  of  the  whole  controversy  to  the  Judge  is  to 
invest  him  with  the  additional  capacity  of  a  juror,  in 
which  he  hears  the  evidence  subject  to  the  right  of  the 
parties  to  have  him,  in  his  other  capacity  of  Judge,  pass 
upon  its  competency  when  offered.  Puffer  v.  Baker,  104 
N.  (?.,  148.  Another  method  provided  by  statute  {Code, 
Section  420)  of  substituting  by  agreement  of  parties  a 
different  mode  of  trying  issues  of  fact  raised  by  the  plead- 
ings from  that  which  either  has  the  right  to  demand,  is 
submission  to  referees.  When  the  consent  of  the  pjirties 
is  once  given  to  the  substitution  of  a  referee  for  the  jury, 
the  order  of  reference  cannot  be  annulled  and  the  right  of 
trial  by  jury  reinstated,  except  by  the  same  authority  which 
authorized  its  entry  upon  the  minutes — the  concurrent  con- 
sent of  all  of  the  parties.  Smith  v.  Hicks,  108  N.  C.,  251 ; 
Perry  v.  Tupjper,  77  N.  C,  413.  The  referee  once 
appointed  is  like  the  Judge,  when  there  is  waiver  of  jury 
trial,  invested  with  the  powers  of  both  judge  and  jury,  but 
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with  the  difference  that  the  authority  is  conferred  upon 
the  referee  not  for  a  particular  term  or  limited  time,  hut 
until  the  final  hearin^^  of  the  cause.  The  difficulty  of 
examining  or  taking  long  and  often  complicated  accounts 
in  the  progress  of  a  trial,  so  as  to  enable  the  jury  to  reach 
a  satisfactory  conclusion  in  reference  to  the  bearing  of 
such  evidence  upon  their  verdicts,  rendered  it  necessary 
also  to  confer  upon  the  trial  Judge  by  statute  (ft><?^.  Section 
421)  the  power  to  order  a  compulsory  reference  for  the 
purpose  of  making  calculations  and  presenting  results 
instead  of  data  which  could  not  be  readily  made  available 
by  a  jury.  The  preliminary  question,  whether  a  party  is 
entitled  to  a  decree,  as  it  was  called  under  the  former 
practice,  qtu)d  computet,  must  be  settled  by  the  court  and 
when  once  determined  without  exception  can  never  be 
raised  again.  Barrett  v.  Henry,  85  N.  C,  321.  In 
Kluttz  V.  McKenzie,  65  N.  C,  102,  Chief  Justice  Pearson 
deliveriiig  the  opinion  of  the  Court,  it  was  held  without 
adverting  to  the  application  of  the  constitutional  guaran- 
tee, as  well  to  controversies  which  under  the  former  prac- 
tice would  have  been  suits  in  equity  as  those  that  would 
have  betn  actions  at  law,  that  a  party  had  no  right  to 
demand  a  trial  by  jury  of  an  issue  involving  a  compliciited 
account.  But  the  Court  sul>sequently  called  attention  to 
the  inadvertence  and  declared  the  ruling  modified  {Arm- 
field  V.  Brown,  supra  ;  Lippard  v.  Roneman,  70  X.  C,  34, 
and  Lippard  v.  Roseman  72  N.  C,  427)  so  as  to  concede 
the  right,  if  not  barred  by  failure  to  demand  it  in  apt  time. 
The  correctness  of  the  ruling  in  the  case  at  bar  deptmds 
upon  the  questions  when  arid  how  a  cofistitutional  liirht 
may  be  waived. 

"Where  a  constitutional  provision  is  designed  for  the 
protection  solely  of  the  property  rights  of  the  citizen,  it  is 
competent  for  him  to  waive  the  protection   and  consent   to 
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such  action  as  would  be  invalid  if  taken  against  his  will." 
Cooley  Const.  Lim.  (6th  Ed.  by  Angell)  214.  Not  only 
has  the  Legislature  declared  how  a  party  may  waive  the 
benefit  of  the  provision  of  the  Constitution  in  reference  to 
trial  by  jury,  but  the  courts  have  from  time  to  time  declared 
that  the  waiver  may  be  made  by  conduct  inconsistent  with 
the  intent  to  insist  upon  it.  Where  a  party  omits  at  an 
opportune  moment  to  declare  his  purpose  to  claim  the  con- 
stitutional protection  and  thereby  so  misleads  his  adver- 
sary as  that  to  insist  upon  it  at  a  later  stage  of  the  pro- 
ceeding woiild  place  the  opposing  party  at  a  disadvantage 
by  delaying  the  adjudication  of  his  rights,  it  is  competent 
for  the  courts  to  so  far  restrict  and  regulate  the  rights  as 
to  prevent  needless  or  wanton  infringements  upon  the  rights 
of  others.  Therefore,  though  it.  is  error  to  order  a  com- 
pulsory reference  until  a  trial  is  first  had  and  a  finding 
adverse  to  the  pleader  returned  upon  an  issue  raised  by  a 
plea  in  bar,  the  failure  to  object  when  the  order  is  made 
is  deemed  a  waiver  of  the  right.  Silence  under  such  cir- 
cumstances is  inconsistent  with  the  purpose  to  insist  upon 
the  settlement  of  an  issue  decisive  of  the  whole  controversy 
by  any  other  tribunal  than  the  referee,  and  to  allow  a 
party  to  do  so  would  be  to  give  him  the  chance  of  prevail- 
ing by  a  second  mode  of  trial  after  his  adversary  had  been 
induced  by  his  silence  to  incur  costs,  often  very  heavy,  in 
meeting  him  in  another  forum,  to  which  he  had  not 
objected.  Clements  v.  Rogers^  95  N.  C,  248;  Grant  v. 
Hiighes^  96  N.  C,  177.  For  a  like  reason,  where  a  party 
proni})tly  insists  upon  reserving  his  right  and  causes  his 
objection  to  be  entered  of  record,  when  the  compulsory 
order  of  reference  is  made,  he  may  still  waive  by  failing 
to  assert  it  in  his  exceptions  to  the  referee's  report.  Sarris 
V.  Shaffer,  92  N.  C,  30;  Yelverton  v.  Coley,  101  N.  C, 
24S.     The  law  implies  that  the  party  objecting  will  give 
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timely  notice  of  the  specific  points,  upon  which  he  elects 
to  demand  a  trial  by  jury  instead  of  submitting  to  the  find- 
ings of  the  referee,  in  order  that  the  opposing  party 
may  know-how  to  prepare  to  meet  him  by  summoning 
the  material  witnesses  if  necessary.  Any  other  ruling 
would  authorize  the  perversion  of  a  provision  of  the  organic 
law  to  the  purpose  of  subjecting  others  to  delay  and  need- 
less expense.  It  is  the  duty  of  the  courts,-  on  demand 
properly  made,  to  enforce  a  constitutional  guarantee  of 
right,  but  not  in  such  a  manner  and  to  such  an  extent  as 
to  unnecessarily  inflict  injury  on  others.  The  courts  must 
often  declare,  when  there  are  conflicting  rights  contended 
for,  when  and  how  it  is  reasonable  for  one  to  demand  the 
protection  of  a  provision  even  of  the  organic  law.  The 
problems  which  have  confronted  the  courts  at  every  stage 
in  the  development  of  the  common  law  have  grown  out  of 
the  application  of  the  golden  rule  of  that  system,  that  one 
must  so  use  his  own  property  as  not  to  injure  another.  We 
have  here  the  application  of  the  rule  to  one's  birthright  to 
the  specific  protection  promised  him  by  the  Constitution. 
The  application  of  this  doctrine  of  the  w^aiver  of  constitu- 
tional rights  by  this  court  is  not  confined  to  cases  of  this 
kind.  The  principle  has  been  held  to  be  an  all  pervading 
one.  Railroad  v.  Parker^  105  N.  C,  246 ;  Spencer  v. 
Credle^  102  N.  C,  68;  Cooley,  supra.  We  think  that  the 
court  erred  in  holding  that  the  defendants  were  entitled  to 
a  jury  trial  upon  any  exception  which  did  not  embody  a 
definite  and  specific  demand  for  a  trial  by  jury  upon  that 
particular  exception.  It  was  error  also  to  hold  if  such 
specific  demand  had  been  made  that  the  right  extended 
further  than  the  issues  "raised  by  the  pleadings."  Yel- 
verton  v.  Cooley^  supra.  The  referee  submitted  findings 
of  fact  numbered  from  one  to  fourteen,  some  of  which  were 
decisive  of  issues  raised  by  the  pleadings,  and  some  of  which 
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related  to  questions  of  fact  not  raised.  The  demand,  made 
at  the  end  of  the  exceptions  filed,  was  a  general  one.  fur  a 
trial  upon  each  and  every  issue  raised,  not  by  the  plead- 
ings but  by  the  exceptions  to  the  report,  however  immate- 
rial. It  was  in 'utter  disregard  of  the  right  of  the  plaintiff 
to  such  notice  as  would  ena^de  him  to  prepare  his  case  for 
trial.  We  have  held  in  McKinnon  v.  Morrison^  104  N. 
C,  354,  that  exceptions  to  a  Judge's  charge  will  not  be 
considered  on  appeal  unless  they  are  specific.  The  pro- 
vision of  The  Code  upon  which  that  rule  was  predicated 
had  been  previously  declared  to  be  "but  a  legislative 
expression  of  a  pre-existing  rule  of  practice"  which  was 
founded  upon  the  reason  that  it  was  ''conducive  to  fair 
trials"  in  part  at  least,  because  it  enabled  counsel  to  pre- 
pare for  the  argument  of  the  case.  Bost  v.  Bost^  87  N.'C, 
477.  It  is  very  important  if  not  essential  in  the  prepara- 
tion for  trial  of  the  facts  that  a  party  should  have  some 
definite  idea  of  the  range  of  the  proposed  investigation. 
It  is  with  a  view  to  facilitate  preparation  and  prevent  sur- 
prise that  only  the  issues  raised  by  the  pleadings  are  to  be 
submitted,  and  that  the  statute  provides  for  the  tender  of 
issues  by  counsel.  This  Court  has  under  the  Constitution 
the  right  to  impose  reasonable  rules  oH  practice  in  the 
Supreme  Court  and  even  the  Legislature  (it  has  been  held) 
is  powerless  to  invade  its  province  in  this  respect.  Horton 
V.  Green^  104  N.  C,  400.  It  is  but  a  reasonable  requirement 
that  the  demand  for  a  jury  trial  should  be  deemed  waived 
if  not  made  by  specific  exception,  and  limited  to  the  points 
upon  which  there  has  been  a  joinder  in  the  pleadings, 
though  this  limit  i  fixed  as  to  the  manner  of  making  the 
demand,  not  by  virtue  of  any  authority  in  this  Court  to 
prescribe  rules  of  practice,  but  in  order  that  both  parties 
may  be  protected  in  the  assertion  of  conflicting  rights.  By. 
the  enforcement  of  such  a  rule  of  practice  the  protection  of 
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a  constitutional  right  to  trial  by  jxiry  is  made  consistent 
with  the  other  fundamental  principle  that  every  litigant  is 
entitled  to  a  fair  trial,  and  to  such  definite  notice  of  what 
is  involved  in  the  controversy  as  will  enable  him  by  dili- 
gence to  avail  himself  of  the  means  within  his  reach  for 
the  redress  of  wrong  0/  the  protection  of  right  on  his  part. 
For  the  reasons  given  we  conclude  that  there  was  error. 

Error. 


E.  K.  BYRD  et  al.  v.  C.  H.  BYRD,  Administrator  of  CHARLES 

BYR». 

AdmiJiistratoTj  Action  Against — Rights    of   Heirs  to  be 
made  Parties — Plea  of  Statute  of  Limitations, 

1.  The  heirs    or  next  of  kin  of  a  decedent  have  no  right  to  be 

made  parties  to  an  action  on  account  against  the  administra- 
tor, although  they  allege  collusion  between  the  plaintiff  and 
the  administrator. 

2.  Where,  at  the  term  at  which  the  action  stood  for  trial,  the  heirs 

.  of  the  decedent  were,  by  consent  of  the  administrator,  made 
parties  to  an  action  by  a  creditor  against  him  to  recover  a 
debt  alleged  to  be  due  by  the  decedent,  such  consent  by  the 
administrator  being  upon  the  condition  that  they  should 
not  plead  the  statuteof  limitation,  they  had  no  right  to  inter- 
pose such  plea  or  any  other,  without  the  consent  of  the  court. 

This  was  a  civil  action,  brought  by  the  plaintiff  against 
the  defendant,  to  recover  jndgmentfor  $268.00,  being  an 
action  simply  to  ascertain  the  debt,  and  heard  by  Timher- 
lake^  Judge^  at  Spring  Term,  1895,  of  Yancey  Court,  on  a 
motion  made  by  J.  C.  Byrd  and  A.  J.  Burton,  the  husbands 
of  two  of  theheirs-at-law  of  the  defendant's  intestate,  C.  H. 
Byrd,  to  make  the  heirs-at-law  of  said  intestate  parties 
defendant  in  said  action  and  allow  them  to  defend  the 
same.     The    motion    was    resisted   by  both   plaintiffs   and 
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defendant  for  the  reason  that  the  said  heirs-at-law  were  in 
no  way  necessary  parties.  They  both  offered  to  consent 
that  the  said  heirs-at-law  might  be  made  parties  and  make 
any  defence  other  than  plead  statute  of  limitation,  which 
offer  the  said   A.   J.   Burton   and  J.   C.  Byrd  declined. 

His  Honor  made  the  following  order : 

''The  heirs-at-law  of  Charles  Byrd,  the  intestate  of 
defendant  administrator,  having  asked  leave  of  court  to 
make  themselves  parties  defendant  and  the  court  having 
ordered  that  the  heirs  be  allowed  to  make  themselves  parties 
defendant,  on  condition  that  they  do  not  set  up  as  a  defence 
the  statute  of  limitation,  and  the  said  heirs  having  refused 
to  become  parties  on  such  condition  :  It  is  ordered  that 
the  request  of  said  heirs  be  not  granted  and  that  they  shall 
not  be  made  parties  defendant  to  this  action." 

To  this  refusal,  the  said  Barton  and  J.  C.  Byrd  excepted 
and  appealed. 

I 

Mr,  E.  J.  Justice^  for  plaintiff. 
No  counsel,  contra, 

FuBCHES,  J.:  This  is  an  action  for  the  recovery  of  money 
alleged  to  be  due  by  account.  The  defendant,  C.  H.Byrd, 
is  the  administrator  of  Charles  Byrd,  and  the  appellants 
are  two  of  the  heirs  and  next  of  kin  to  said  Charles.  At 
the  trial  term  they  filed  an  affidavit  in  which  they  alleged 
that  the  claim  sued  on  is  barred  by  the  statute  of  limita- 
tions ;  that  defendant  had  not  pleaded  this  defence  and 
alleged  fraud  and  collusion  between  plaintiff  and  defend- 
ant and  asked  to  be  allowed  to  make  themselves  parties 
defendant  and  that  they  be  allowed  to  file  an  answer  and 
defend  the  action. 

To  this  affidavit  and  motion  to  be  made  parties  the 
defendant,   without  admitting  affiants'   right   to   be  made 
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parties,  agreed  they  might  be  so  made,  as  they  had  alleged 
fraud  and  collusion  with  plaintiff  and  that  they  might  put 
in  any  defence  they  pleased  except  the  statute  of  limita- 
tions ;  that  this  he  would  not  agree  they  should  do,  as  he 
knew  the  claim  sued  on  was  a  just  debt  and  should  be 
paid. 

Upon  this  statement  of  the  defendant  administrator,  the 
court  stated  to  affiants  they  might  make  themselves  defend- 
ants and  make  any  defence  they  had  to  the  claim  except 
the  statute  of  limitations ;  the  court  would  not  allow  them 
to  plead  the  statute  of  limitations  and  defend  on  that 
ground.  Affiants  declined  to  make  themselves  parties  upon 
the  terms  proposed  by  the  administrator  and  adopted  and 
proposed  by  the  court  as  above  set  forth,  and  appealed  to 
this  Court. 

We  can  see  no  ground  upon  which  they  can  maintain 
this  appeal.  Though  they  were  heirs-at-law  and  next  of 
kin  to  the  intestate  Charles,  they  were  strangers  to  this 
action  and  had  no  more  right  to  make  themselves  parties 
than  they  would  have  had  if  the  intestate  Charles  had  been 
living  and  had  been  sued  for  this  claim,  instead  of  his  per- 
sonal representative.  Code^  Section  1507  ;  Spier  v.  J'ar/ieSy 
94  N.  C,  417.  They  had  no  interest  in  the  subject  matter 
of  this  action  and  therefore  no  right  to  demand  that  they 
should  be  made  parties.  Colgrove  v.  Koonce^  76  N.  C, 
363 ;  Wade  v.  Saunders,  70  N.  C,  270.  To  have  entitled 
them  to  this  right,  they  must  not  only  have  been  interested 
in  the  subject  matter  but  jointly  interested  in  the  subject 
of  litigation,  so  as  to  make  them  necessary  parties  to  a 
final  determination.  Jones  y.  Ash&oille,  116  N.  C,  817; 
I/ytle  V.  JBurgin,  82  N.  C,  301.  In  actions  of  ejectment 
against  a  tenant  the  landlord  may  be  allowed  to  make  him- 
self a  party  and  defend  the  possession  of  his  tenant,  as  he 
is  the  principal  party  interested.     Bryan  v.  Kinlaw,  90  N".. 
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C,  337,  and  many  other  case8.  But  these  cases  do  not  conflict 
with  the  reason  or  the  rnle  announced  in  Colgrove  v.  Koonce^ 
supra^  and  that  line  of  cases.  But,  if  affiants  had  made 
themselves  parties,  as  the  time  for  pleading  allowed  by  law 
had  passed,  they  had  no  right  to  plead  >vithout  the  permis- 
sion of  the  court.  And  the  ruling  as  to  this  was  a  matter 
of  discretion  and  this  Court  has  no  right  to  review  the 
same.  Turner  v.  Shuffler^  108  M.  C,  64-2.  But,  as  affiants 
had  no  right  to  make  themselves  parties,  they  had  no  right 
to  appeal.     And  their  appeal  must  be  dismissed. 

Dismissed. 


NATIONAL  BANK  OF  ASHEVILLE  v.  J.  S.  BRADLEY. 

Inland  Bill — Accepted  Draft — Notice  to  Drawer  of 
Non-payment —  Protest  Not  Necessary  —  Reasonahle 
Notice, 

1.  ^  draft  having:  been  accepted,  the  drawee  becomes  primarily 

liable  and  in  the  event  of  dishonor  notice  must  be  given  to 
all  who  are  secondarily  liable  as  drawer  and  endorser. 

2.  If  the  paper  is  in  fact,  accommodation  paper  then,  notwith- 

standing its  form,  the  drawer  is  primarily  liable  and  not 
entitled  to  notice  but  the  burden  of  showing  this  is  upon  the 
holder. 

8.  In  tlie  case  of  an  inland  bill  protest  is  not  necessary  but  notice 
of  dishonor  must  be  given  with  the  same  promptness  as  of  a 
1>  potest. 

4.  Reasonable  notice  of  dishonor  of  an  inland  bill  is  one  which  is 
sent  by  the  first  post  after  the  day  of  dishonor. 

Civil  action,  tried  at  December  Term,  1894,  of 
Buncombe  Superior  Court,  before  Boykin^  J. 

On  the  10th  day  of  October,  1891,  the  defendant  Gil- 
liam  made  his  draft  upon   the  Asheville    Furniture  and 
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Lumber  Company,  payable  to  his  own  order,  of  which  the 
following  is  a  copy : 

"  $400.  AsHEviLLE,  N.  C,  October  10th,  1891. 

Ninety  days  after  date  pay  to  the  order  of  A.   W. 

Gilliam  four  hundred  dollars,  value  received,   and  charge 

the  same  to  account  of 

A.  W.  Gilliam. 

To 

Asheville  Furniture  and  Lumber  Co.,  Asheville,  N.   C. 

On  the  same  day  the  draft  was  duly  accepted  by  the 
drawee,  payable  at  the  National  Bank  of  Asheville.  Soon 
thereafter  Gilliam,  for  value,  endorsed  and  delivered  the 
draft  to  defendant  Bradley,  who,  on  October  30th  follow- 
ing, transferred  and  endorsed  it  to  the  plaintiff  and 
received  the  money,  less  discount  of  six  or  eight  per  cent, 
thereon. 

The  Asheville  Furniture  and  Lumber  Company  failed 
about  the  first  of  November,  1891,  and  then  became  and 
has  ever  since  remained  insolvent.  Defendant  Bradley 
resided  at  Old  Fort,  in  the  county  of  McDowell,  a  station 
on  the  Western  North  Carolina  Railway  about  30  miles 
east  of  Asheville,  and  this  fact  wasknowrt  to  the  plaintifi"; 
the  defendant  Gilliam  resided  three  or  four  miles  from  Old 
Fort,  but  neither  he  nor  his  address  was  known  to  the 
plaintiff. 

The  draft  not  being  paid  at  maturity,  to-wit,  on  Jan- 
uary 11, 1892,  on  the  13th  day  of  January,  1892,  was  pro- 
tested and  notice  thereof  was  mailed  to  the  defendant 
Bradlev  at  Old  Fort,  who  testified  that  he  received  it  at 
about  4:30  P.  M.,  on  the  13th  or  14th  day  of  January. 
Banking  hours  in  Asheville  began  at  9  o'clock  A.  M.,  and 
<;lo8ed  at  4  P.  M.    There  was  but  one  mail  each  dav  to  Old 
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Fort,  and  the  train  which  carried  it  left  Asheville  about 
2  o'clock  P.  M.J  and  it  was  the  custom  of  the  bank  to  pre- 
pare its  mail  during  business  hours  and  at  the  close  thereof 
to  post  it.     This  custom  was  not  known  to  the  defendants. 

Upon  receipt  of  the  notice  Bradley  sent  immediately 
for  Gilliam,  who  went  to  Old  Fort  where  they  had  a  con- 
versation about  the  matter,  in  which  Bradley  showed 
Gilliam  the  notice  and  asked  him  if  he  had  received  one, 
and  Gilliam  replied  he  had  not.  A  few  days  thereafter 
Bradley  went  to  Asheville  and  had  an  interview  with 
W.  W.  Barnard,  plaintiff's  president,  in  which  he,  Brad- 
ley, said  that  notice  had  not  been  sent  Gilliam;  thereupon 
a  notice  was  sent  Gilliam  through  the  mail,  which  he 
received  on  the  19th  of  January.  The  notice  was  dated 
11th  of  January,  but  the  post-mark  of  Asheville  oflBce  on 
the  envelope  bore  date  of  18th  January. 

Gilliam  was  solvent  at  the  time  of  the  maturity  of  the 
draft  and  is  vet  solvent. 

The  following  issues  were  submitted  to  the  jury  : 

"1.  Was  said  draft  at  its  maturity  duly  presented  to  the 
drawee,  the  Asheville  Furniture  and  Lumber  Co.,  for 
payment  ?  This  issue  was  answered  by  consent  by  the 
court. 

"2.  Was  due  notice  of  the  non-payment  of  the  draft 
given  to  the  defendant,  A.  W.  Gilliam? 

"3.  Was  due  notice  of  the  non-payment  of  the  draft  given 
to  the  defendant,  J.  S.  Bradley  &  Co?" 

The  plaintiff  prayed  the  court  to  instruct  the  jury 
that, 

*'l.  If  the  jury  find  that  the  bill  of  exchange,  or  draft, 
was  dated  October  10th,  1891,  and  was  payable  90  days 
from  date,  and  banking  hours  in  Asheville  closed  at  4  p. 
m.;  that  the  train  carrying  the  mail  to  Old  Fort  left  Ashe- 
ville at  2  o'clock    p.  m.,    and  that   notice  of  non-payment 
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was  put  into  theolBBceon  the  13th  day  of  January  addressed 
to  the  defendant  Bradley  at  his  nsual  place  of  residence, 
the  said  notice  was  given  within  reasonable  time,  although 
Bradley  may  not  have  received  it  until  the  following 
dav. 

"2.  The  draft  or  bill  of  exchange  being  drawn  by  defend- 
ant Gilliam  payable  to  his  own  order  and  endorsed  by 
him  he  is  liable  as  upon  a  promissory  note,  and  is  liable 
without  notice." 

His  Honor  refused  to  give  these  instructions,  (to  which 
plaintiif  excepted,)  and  instructed  the  jury  that  the  plain- 
tiiF  should  have  given  notice  to  Gilliam  and  Bradley,  at 
the  latest  by  the  mail  leaving  Asheville  on  the  12th  day  of 
January,  and  if  it  had  not  done  so  they  were  discharged 
from  all  liability  thereon,  unless  they  had  waived  notice  by 
subsequent  promise  to  pay. 

To  these  instructions  the  plaintiff  aUo  excepted. 

There  was  testimony  offered  by  both  plaintiff  and  defend- 
ants as  to  an  alleged  waiver  of  notice  by  subsequent  con- 
duct and  promise  to  pay  by  the  latter,  but  as  there  was  no 
exception  to  his  Honor's  charge  on  that  point  it  is  not  set 
out. 

The  jury  responded  to  the  first  issue, yes;  and  to  the 
second  and  third  issues,  no. 

Motion  for  new  trial  overruled  and  judgment  was  ren- 
dered upon  the  verdict  for  defendant — to  which  plaintiff 
excepted,  and  assigned  the  following  errors  on  appeal : 

*'l.  That  the  court  refused  to  give  the  instructions 
prayed. 

"2.  That  the  court  instructed  the  jury  that  the  notice 
given  to  Bradley  was  not  due  notice. 

"3.  That  the  court  instructed  the  jury  that  defendant 
Gilliam   was  entitled  to  notice." 

117—34 
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Messrs.  Davidson  cfe  Jones  and  W.  W.  Jones^  for  plain- 
tiff (appellants). 

Mr.  J.  H.  Merri/mon^  for  defendants. 

Clark,  J.:  The  draft  having  been  accepted,  the  drawee 
became  primarily  liable,  and  in  the  event  of  dishonor 
notice  must  be  given  to  all  those  who  are  secondarily 
liable,  as  drawer  and  endorsers.  Denny  v.  Palmer^  27 
N.  C,  610;  Tiedman  Com.  Paper,  Sec.  336 ;  3  Randolph 
Com.  Paper,  Sec.  1238;  2  Daniel  Neg.  Inst.,  Sec.  995; 
Code^  Sec.  42  and  49.  Notice  of  dishonor  mnst  be  given 
to  the  drawer.  Brown  v.  Teague^  52  N.  C,  573.  If  it 
had  been  in  fact  accommodation  paper,  then,  notwith- 
standing the  form  of  the  paper,  the  drawer  would  have 
been  primarily  liable  and  not  entitled  to  notice,  but  the 
burden  to  show  this  is  on  the  holder,  and  there  being  no 
evidence  to  that  fact  the  form  of  the  paper  governs  and  the 
drawer  was  entitled  to  notice.  It  is  true  that  being  an 
in  hind  bill,  proteSjt  wa*^  not  neressary,  but  notice  of  dis- 
honor must  be  given  with  the  same  promptness  as  of  a 
protest.  Huhbard  v.  Troy^  24  N.  C,  134;  Bank  v. 
Lvtterloh,^r>^.  C,  495;  Shaw  v.  McNeill,  Ibid,  535. 
Tlif  insolvency  of  the  drawee  does  not  excuse  the  holder 
for  failure  to  give  notice  to  the  parties  secondarily  liable. 
Denny  v.  Palmer,  supra,  2  Daniel,  supra,  Sections  1171, 
1172.  The  Law  Merchant  always  required  notice  to  be 
given  to  the  parties  secondarily  liable,  in  reasonable 
time,  what  was  reasonable  time  being  a  question  of  law. 
Brittain  v.  Johnson,  12  N.  C,  293.  This  leading  to  end- 
less litigation  as  to  what  was  reasonable  notice  under 
varying  circumstances,  it  has  now  been  long  settled  that 
reasonable  notice  is  one  which  is  sent  by  the  first  post, 
after  the  day  of  dishonor  and  when  there  is  a  daily  mail 
as  here,  this  necessarily  means  the  next  day,  if  the  next 
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day's  mail  does  not  leave  before  business  hours,  as  it  did 
not  in  this  case.  The  acceptance  not  having  been  paid  at 
maturity  on  the  11th  of  January,  notice  of  dishonor  should 
have  been  mailed  on  the  12th.  Hubbard  v.  Troy  and 
Denny  v.  Palmer^  supra;  2  Daniel,  supra.  Sec.  1039 ;  3 
Randolph,  supra.  Sec.  1 260 ;  1  Parson  Bills  and  Notes, 
607;  3  Kent  Com.  (13th  Ed.)  106,  107;  Tiedman,  supra. 
Sec.  337.  In  the  charge  of  the  court  below  there  was  no 
error. 

No  Error. 


W.  A,  BLACKBURN  et  al  v.  ST.  PAUL  FIRE  AND  MARINE 

INSURANCE  COMPANY. 

Trial — Evidence — Admissions  by  Pleadings. 

1.  It  is  not  error  to  exclude  evidence  as  to  a  fact  admitted  in  the 

])leadingB ;  henoe, 

2.  Where,  in  an  action  by  plaintiffs  (husband  and  wife)  to  recoyer 

on  a  fire  policy,  it  was  alleged  and  admitted  by  the  answer 
that  the  wife  owned  the  property  insured  and  that  the  hus- 
band was  the  assignee  of  the  policy  by  defendant's  consent  ; 
and  on  the  trial  the  only  issues  were,  Did  the  plaintiffs  con- 
spire to  burn  the  property  ?  and,  Did  the  husband  wilfully 
barn  it?,  it  was  not  error  to  exclude,  as  evidence  offered  by 
defendant,  the  assigoment  on  the  policy,  it  having  been 
admitted  by  the  pleadings. 

Civil  action,  tried  before  Robinson,  J.,  and  a  jury,  at 
December  Term,  1895,  of  Buncombe  Superior  Court. 
There  was  judgment  for  the  plaintiffs  and  defendant 
appealed.  The  facts  are  stated  in  the  opinion  of  Chief 
Justice  Faibcloth.  (For  former  appeal,  see  116  N.  C, 
821). 
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Messrs,  «/.  M.  Merrimon,  C,  M.  Stedman  and  Moore  ds 
Moore^  for  plaintiffs  (appellants). 

Messrs.  Burwellj  Walker  <&  Vansler  and  ^.  M.  Fry^  for 
defendants. 

Faircloth,  C.  J.:  At  the  last  term  (116  N.  C,  821)  the 
judgment  in  this  case  was  affirmed  in  all  respects,  except 
that  a  new  trial  was  granted  only  as  to  the  8th  and  9th 
issues,  to-wit :  1.  "Did  plaintiffs  agree,  conspire  and  con- 
federate together  to  burn  the  hotel  and  furniture  ?"  2. 
"Did  W.  A.  Blackburn  wilfully  burn  or  cause  to  be  burned 
the  hotel  and  furniture  described  in  the  complaint  ?" 

On  the  trial  of  tliese  issues,  from  which  this  appeal  comes, 
the  defendant  conceded  that  the  burden  of  proving  the 
affirmative  of  the  issues  was  upon  him  and  offered  in  evi- 
dence the  assignment  on  the  policies  without  stating  for 
what  purpose.  The  court  excluded  the  evidence  and  the 
defendant  offered  no  other  evidence.  The  court  directed 
the  jury,  as  the  defendant  had  introduced  no  evidence,  to 
answer  each  issue    "No,"  which  they  did. 

In  this  Court  the  defendant  excepts  because  the  evidence 
offered  was  ruled  out,  insisting  that  that  would  constitute 
a  basis  of  an  argument  as  to  the  motions  of  the  plaintiffs 
bearing  on  the  8th  and  9th  issues. 

The  fact  appearing  from  the  assignment,  to-wit,  that  W. 
A.  Blackburn  was  the  assignee  of  the  policies  (by  consent 
of  the  defendant)  and  that  C.  A.  Blackburn  was  the  owner 
of  the  property  insured,  was  distinctly  alleged  and  admit- 
ted in  the  pleadings,  and  was  relied  upon  in  the  former 
trial  as  a  main  ground  of  defence,  and  was  so  argued  in 
this  Court.  There  was  then  no  need  to  prove  a  fact  agreed 
upon  or  admitted  in  the  record,  and  the  rejection  of  the 
evidence  offered  for  that  purpose  was  not  error.  No  rea- 
son appears  why  a  judgment  non  obstante  veredicto  should 
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have  been  rendered  in  favor  of  the  defendant,  as  urged  by 
him.  This  Court  could  consider  no  argument  except  on 
questions  arising  out  of  the  last  trial.  All  other  matters 
were  res  adjudicata.     Gordon  v.  Collettj   107  N.  C,  362. 

Affirmed. 


In  re  FRANK  E.  ROBINSON. 


Contempt  of  Court — Publication  of  Court  Proceedings — 

Trial  for  Contempt, 

1.  The  power  of  a  court  to  puDish,  sammarily  for  contempt,  for  an 

act  comnlitted  in  its  presence  or  so  near  its  sittings  as  to  dis- 
turb its  proceedings,  or  that  is  calculated  to  disturb  the  busi- 
ness of  the  court,  impair  its  usefulness  or  to  bring  it  into 
contempt,  cannot  be  taken  away  from  the  court  by  legisla- 
tion. 

2.  The  power  of  the  courts,  which  existed  at  common  law,  to  pun- 

ish, for  contempt,  offenders  committing  acts  not  in  the  pres- 
ence of  the  court  but  calculated  and  intended  to  impair  the 
usefulness  of  the  courts  and  to  bring  them  into  disrespect, 
maybe  regulated  by  legislation. 

3.  Where,  in  a  proceefling  for  contempt  in  publishing  a  report  of 

a  case  tried  in  court,  the  respondent,  in  his  answer  to  the 
rule,  stated  that  he  believed  the  statement  published  by  him 
to  be  correct  and  that  it  was  not  made  to  bring  the  court 
into  contempt,  he  was  entitled  to  have  the  issue  tried,  not 
by  a  jury  but  by  the  court,  if  there  was  nothing  on  the  face 
of  the  publication  to  show  that  it  was  grossly  incorrect  or 
calculated  to  bring  the  court  into  contempt. 

4.  As  to  the  intent  with  which  a  publication  was  made,  the  sworn 

answer  of  the  respondent  is  conclusive. 

Proceedings  to  punish,  for  contempt,  Frank  E.  Robin- 
son, editor  of  the  Asheville  Citizen^  heard  before  Ewart^ 
Judge  of  the  Western  Criminal  Circuit  Court,  at  July 
Term,  1895,  of  the  Criminal  Court  of  Buncombe  county. 
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His  Honor  issued  the  following  order  : 

"It  is  ordered  by  the  court  that  the  following  notice 
shall  be  issued  instanter  and  served  on  Frank  E.  Robinson, 
Editor,  &C.J  of  The  Asheville  Daily  Citizen  and  is  in  words 
and  figures  as  follows — "In  The  Citizen^  an  afternoon 
paperj  published  in  the  City  of  Asheville,  under  date,  24:th 
July,  1895,  appears  an  editorial  entitled  "The  Removal." 
In  this  appears  the  following — "The  reasons  that  Judge 
Ewart  gave  for  the  removal  of  the  cause  were  founded  on 
the  unintentional  error,  corrected  by  the  context — which 
The  Citizen  made  in  reporting  the  testimony  of  John 
Sumner,  and  the  affidavits  of  men  from  various  parts  of 
the  county,  stating  that  in  their  opinion  Sumner  could 
not  obtain  an  impartial  trial  in  Buncombe.  The 
error  was  corrected  the  next  day ;  but  if  it  had  gone 
uncorrected  it  could  have  misled  no  man  who  had  suffi- 
cient intelligence  to  read  and  comprehend  the  report  of  the 
testimony;  the  mistake  is  too  shallow  and  too  flimsy  to 
deserve  the  consideration  Judge  Ewart  seems  to  have 
given  it. 

"If  Judge  Ewart  be  justified  in  removing  the  case,  any 
case  of  importance  can  always  be  remo^^ed,  for  any  one  of 
standing  can  always  'get  friends  to  say  that  in  their 
opinion  the  county  wherein  the  crime  is  committed  is  not 
the  proper  place  to  try  the  accused. 

"Judge  Ewart  knows  very  well  that  it  is  far  beyond  the 
pcwer  of  the  Lance  family,  or  of  any  other  family,  or  of  an 
unintentional  error  in  The  Citizen^  to  so'mould  the  public 
sentiment  of  Buncombe  county  as  to  make  it  impossible  for 
one  of  her  citizens  to  obtain  justice  in  a  trial  for  his  life. 

"The  statute  requires  the  court  to  be  satisfied,  that 
justice  can  not  be  done  before  a  case  can  be  removed. 
How  can  an  intelligent  citizen  come  to  the  conclusion 
that  in  this  case  this  court   was  satisfied  on  this  point?     It 
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ifi  now  Judge  H.   G.  Ewart's  work  to  satisfy  the  people 
of  Bancombe  that  he  has  acted  wisely  in  this  matter. 

"The  removal  of  the  case  to  Henderson  is  unnecessary, 
expensive,  and  a  reflection  on  the  intelligence  of  Buncombe 
county." 

It  appearing  to  the  court  this  publication  is  a  grossly 
inaccurate  report  of  the  proceedings  of  this  court  had  in 
this  cause  to-wit :  the  case  of  State  against  Jesse  Sumner, 
and  was  made  with  intent  to  misrepresent  this  court  and 
to  bring  into  contempt  and  ridicule,  it  is  ordered  that  a 
rule  issue  against  Frank  E.  Robinson,  Editor  of  The  Citi- 
zen^  to  appear  before  this  court  on  Saturday  next  at  9  a. 
m.  and  show  cause  why  he  should  not  be  attached  for  a 
contempt  of  this  court.     This  25th  of  July,  1895." 

The  defendant  answered  as  follows: 

"  1st.  Frank  E.  Robinson  answering  the  above  entitled 
rule  served  upon  him,  after  being  duly  sworn  says: 

"That  he  admits,  that  he  is  the  Editor  of  the  Daily  Citi- 
zen^ as  alleged  in  said  rule  and  he  further  says  that  he 
published  the  article  and  publication  which  appeared  in 
the  said  Daily  Citizen  under  date  of  July  24th,  1895, 
entitled  "The  Removal." 

"2nd.  That  as  affiant  is  informed  and  believes  the  said 
publication  is  not  a  grossly  inaccurate  report  of  the  pro- 
ceedings of  this  court,  had  in  the  case  of  State  against  Jesse 
Sumner  and  that  he  makes  this  denial,  on  information  and 
belief,  for  the  reason  that  he  was  not  in  court  when  said 
proceedings  were  had,  and  wrote  said  publication  in  good 
faith  from  information,  received  by  him  from  persons  who 
were  present  and  in  whom  this  attiant  had  nnd  now  has 
great  confidence,  and  that  he  then  believed,  and  now 
believes,  said  publication  contains  a  true,  full,  and  fair 
report  of  the  proceedings  had  in  said  case  with  reference 
to  its  removal,  and  that  said   article  and   publieation   was 
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written  aud  made  in  the  exercise  of  the  confltitutional 
rights  of  the  press,  to  fairly,  justly  and  in  good  faith, 
inform  the  public  of  the  acts  and  doings  of  public  officers  ; 
and  fairly,  justly  and  in  good  faith  to  criticize  the  action 
of  public  officers ;  and  that  said  article  and  publication 
does  not  contain  any  comment  as  applied  to  a  public  elec- 
tive office  not  allowed  by  the  freedom  of  the  press,  as 
understood  by  this  affiant,  and  as  defined,  as  affiant  is 
advised  and  believes,  in  the  Constitution  of  the  United 
States  and  the  State  of  North  Carolina. 

"3rd.  Affiant  states  that  said  publication  was  not  made 
with  intent  to  misrepresent  this  court,  or  to  bring  this 
court  into  contempt  and  ridicule." 

The  following  is  the  judgment  of  the  court  in  this  case 
and  is  in  these  words  and  figures  as  follows — 

State  of  North  Carolina, 

Buncombe  County  : 

Criminal  Circuit  Courts  July  Term^  1885. 

State  ) 

vs.  >  Rule  to  show  cause. 

Frank  E.  Robinson.     ) 

This  proceeding  having  been  brought  before  the  court 
for  hearing,  upon  the  answer  of  the  respondent,  Frank  E. 
Robinson,  to  the  rule  issued  against  him, 

His  Honor  entered  the  following  judgment; 

"It  is  considered  that  the  answer  is  not  responsive  to 
the  rule. 

"Whereupon  it  is  adjudged  by  the  court  that  the  respon- 
dent, Frank  E.  Robinson,  is  guilty  of  a  contempt  of  this 
court,  and  he  is  hereby  adjudged  to  pay  a  fine  of  two  hun- 
dred and  fifty  dollars,  and  further,  that  he  be  imprisoned 
in  tite  common  jail  of  Buncombe  county  for  the  space  of 
thirty  days,  and  that  he  pay  the  cost  of  this  proceeding  to 
be  taxed  by  the  clerk." 
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From  the  foregoing  judgment,  the  respondent,  Frank  E. 
Robinson,  after  exception,  appealed. 

Messrs.  Moore  cfe  Moore^  Lock^  (Jraig  and  J,  S.  Adams ^ 
for  Respondent  (appellant). 

Messrs.  W.  W.  Jones  and  J.  M.  Moody ^  contra. 

FuBCHEs,  J.:  It  is  a  delicate  matter  for  a  court  to  sit 
in  judgment,  when  it  is  in  any  way  connected  with  the 
matter  under  consideration.  It  is  contrary  to  the  spirit  of 
our  institutions  and  should  only  be  done  when  the  public 
good  and  the  public  service  demand  it :  then  it  should  be 
done  promptly,  firmly  and  without  personal   consideration. 

Our  courts  constitute  one  of  the  co-ordinate  departments 
of  our  government,  established  by  the  Constitution  and 
the  legislation  thereunder.  They  are  not  only  a  part  of 
the  government,  but  are  necessary  to  the  enforcement  of 
the  law  and  the  protection  of  the  lives,  the  liberty  and 
the  property  of  our  citizens.  This  they  cannot  do  without 
the  power  to  protect  themselves  by  enforcing  order  and 
respect  for  the  court  and  obedience  to  its  mandates.  To 
this  end  it  is  clothed  with  inherent  power  to  punish  sum- 
marily for  any  act  committed  in  its  presence  or  so  near  its 
sittings  as  to  disturb  the  proceedings  of  the  court  in  Eola- 
tion of  its  rules  of  orderly  conduct,  or  that  is  calculated  to 
disturb  the  business  of  the  court  or  to  impair  its  useful- 
ness or  to  bring  it  into  disrespect  and  contempt.  State  v. 
Mott,  4  Jones,  449  ;  Ex  Parte  Schenck,  65  N.  C,  353/  Ex 
Parte  Moore^eS  N.  C,  397  ;  In  re  Beaton,  105  N.  C,  59, 
and  cases  cited. 

These  powers,  it  is  conceded  cannot  be  taken  from  the 
courts  by  legislation.  But  at  common  law  there  were 
many  other  acts,  not  committed  in  the  presence  of  the  court, 
which  were  considered  as  calculated  and  intended  to  impair 
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the  usefulness  of  the  courts  and  to  bring  them  into  disre- 
spect, and  which  the  courts  treated  as  contempts  and  pun- 
ished the  offenders.  And  it  is  held  that  this  class  of  con- 
tempt may  be  regulated  and  prescribed  by  legislation. 
Ex  Parte  Schenck^  supra^  and  cases  cited  in  the  argument 
in  that  ease. 

The  case  we  are  now  considering  falls  under  this  class, 
and  whatever  may  have  been  the  law  before,  the  Act  of 
the  4th  of  April,  1871,  governs  this  case.  Ex  Parte 
Schencky  supra.  It  is  contended  that  respondent  violated 
Section  648,  Sub  Section  7  of  The  Code^  in  publishing  the 
article  set  out  in  the  rule  to  show  cause  and  is  on  that 
account  guilty  of  contempt.  This  section  is  as  follows  ; 
"The  publication  of  grossly  incorrect  reports  of  the  pro- 
ceedings in  any  court,  about  any  trial  or  other  matter 
pending  bofore  said  court,  made  with  intent  to  misrepresent 
or  to  bring  into  contempt  the  said  court ;  hut  no  person  can 
be  punished  as  for  contempt  in  publishing  a  true,  full  and 
fair  report  of  any  trial,  argument,  decision  or  proceedings 
had  in  court." 

The  only  part  of  the  article  complained  of  that  seems  to 
"undertake  to  give  a  report  of  the  proceedings  of  the  court, 
is  as  follows:  "The  reasons  that  Judge  Ewart  gave  for 
the  removal  of  the  cause  were  founded  on  the  uninten- 
tional error,  corrected  by  the  context,  which  the  Citizen 
made  in  reporting  the  testimony  of  John  Sumner,  and  the 
affidavits  of  men  from  various  parts  of  the  county,  stating 
that  in  their  opinion,  Sumner  could  not  obtain  an  impar- 
tial trial  in  Buncombe."  The  respondent,  in  his  answer 
to  the  rule,  says  this  statement  is  not  grossly  incorrect  and 
that  he  believes  it  is  a  fu  1  and  true  report  of  the  proceed- 
ings of  the  Sumner  case. 

There  is  nothing  inherent  in  this  statement  that  shows 
that  it  is  grossly  incorrect ;  the  respondent  says  that,  as  he 
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is  informed  and  believes,  it  is  correct.  The  answer  makes 
the  issue  as  to  whether  it  is  correct  or  not,  and  while  we 
do  not  agree  with  the  counsel  for  respondent  that  he  was 
entitled  to  have  it  tried  bj  a  jury  (if  he  had  demanded  a 
jury,  which  he  did  not)  yet  we  are  of  the  opinion  that 
he  was  entitled  to  have  this  issue  tried  by  the  court, 
unless  the  court  chose  to  submit  it  to  a  jury ;  because,  if 
it  was  a  correct  statement  of  the  facts,  then,  under  the 
statute,  it  was  no  contempt  to  make  the  publication.  It 
does  not  appear  that  the  matter  was  tried  in  any  way — the 
court  simply  holding  that  respondent's  "  answer  was  not 
responsive  to  the  rule,"  and  adjudged  him  guilty  of  con- 
tempt. 

We  do  not  see  that  that  part  of  the  publication  pur- 
porting to  give  an  account  of  the  proceedings,  of  itself,  is 
calculated  to  produce  disrespect  and  contempt  for  the 
court;  but,  if  it  had  be  in  found  to  be  grossly  incorrect, 
pointed  as  it  is,  by  the  comments  that  followed,  we  do  not 
say  it  would  not  amount  to  contempt  under  the  statute. 

But  we  must  hold  that  under  the  statute  of  1871  the 
respondent  cannot  be  punished  for  contempt  for  the  lan- 
guage used  in  his  comments  upon  the  court,  that  we  think 
were  calculated  and  must  have  been  intended  to  bring  the 
court  into  ridicule  and  contempt  only  as  they  might  point 
and  furnish  evidence  of  the  intent  with  which  the  misrep- 
resentations as  to  the  trial  were  made,  if  it  had  been  found 
they  were  grossly  erroneous. 

It  is  our  duty  to  declare  the  law  as  we  find  it,  and  it  is 
not  within  our  province  to  say  whether  it  is  wise  or  not. 
There  are  two  sides  to  it — on  one  side  the  protection  of 
the  citizen,  on  the  other  the  usefulness  and  efficiency  of  the 
courts.  The  most  of  our  citizens  and  many  of  our  news- 
paper  men  recognize  the  delicate  position  a  judge  occupies — 
that  his  position  neither  allows  him  to  defend  himself  phys- 
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ically  or  through  the  public  press  against  false  and  slan- 
derous charges,  and  these  do  not  consider  it  manly  to  make 
such  charges, — and  no  judge  ought  to  object  to  just  and  fair 
criticism  by  the  press. 

But  respondent  also  puts  his  defence  on  another  ground; 
he  says  under  oath  :  3rd  "  AflSant  states  that  said  publication 
was  not  made  with  intent  to  misrepresent  this  court,  or  to 
bring  this  court  into  contempt  and  ridicule.  " 

It  is  not  for  the  court  to  judge  whether  this  was  false  or 

true;  the  law  made  him  his  own  judge, — his  own  trier — 

and  as  to  how  well  he  did  this  he  will  answer  at    another 

bar ;  we    must    take  his   verdict.     £^x  Parte    Biggs,    64 

N.  C.  202. 

There  is  error  in  the  judgment. 

Error. 


R.  A.  HAVENER  v.  WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

Telegraph     Company — Delay     in    Delivering     Telegram 
— Negligence — Damages — Mental  A  nguish. 

1.  Where  the  nature  and  importance  of  a  telegraphic  message 

appears  on  its  face  and,  through  negligence  of  the  telegraph 
company,  the  message  is  not  delivered  in  a  reasonable  time, 
damages  may  be  recovered  for  the  mental  anguish  caused 
thereby. 

2.  Where,  in  an  action  for  delay  in  delivering  a  telegram  to  plain- 

tiff that  his  mother  was  not  expected  to  live  and  to  come  at 
once,  the  allegation  was  *'that  by  reason  of  said  gross  negli- 
gence and  wilful  conduct  of  the  defendant  in  the  failure  to 
deliver  the  message  within  said  reasonable  time,  this  plain- 
tiff has  suffered  great  damages  both  in  body  and  mind,  to- 
wit,  the  sum  of  $2,000,"  and  the  evidence  was  conflicting  as 
to  whether  plaintiff  coald  have  reached  his  mother's  bed- 
side before  her  death  even  if  the  telegram  had  been  promptly 
delivered,  but  the  jury  found  that  plaintiff  was  injured  by 
defendant's  negligence ;  Held,  that  the  pleading  was  suffi- 
ciently broad  to  cover  any  damages,  and  the  court  properly 
refused  an  instruction  to  the  jury  that  in  no  event  could 
plaintiff  recover  more  than  nominal  damages. 
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Civil  action,  for  damages,  tried  before  Shuford,  J.,  and 
a  jury,  at  August  Term,  1894,  of  Buncombe  Superior  Court. 
There  was  a  verdict  for  the  plaintiff  by  which  he  was 
awarded  $600  in  damages  and  from  the  judgment  thereon 
defendant  appealed.  The  material  facts  appear  in  the 
opinion  of  Chief  Justice  Faircloth. 

Messrs.  Moore  cfe  Moore  and  i^.  A.  Sondley,  for  plain- 
tiffs. 

Messrs.  Jones  &  Tillett  and  Strong  dk  Strong^  for  defend- 
ant (appellant). 

Faircloth,  C.  J.:  "Lincolnton,  N.  C,  October  18, 1892. 
R.  A.  Havener,  Asheville,  N.  C:  Your  mother  not  expected 
to  live.     Come  at  once.     Answer. 

(Signed) 

A.  B.  Havener." 

This  is  an  action  of  damages  for  failure  to  deliver  the 
above  message  within  a  reasonable  time.  The  usual  route 
was  by  railroad  from  Asheville  to  Newton,  and  then  into 
the  country  near  Lincoln  ton.  I^,  was  shown  that  the  mes- 
sage was  not  delivered  until  3  o'clock  on  same  day,  four  or 
five  hours  after  it  was  received  at  Asheville  where  the 
sendee  lived,  and  also  that  the  last  train  on  that  day  left 
the  latter  place  at  2:30  P.  M.,  and  that  there  was  no  other 
train  until  9  A.  M.,  next  day.  Newton  is  more  than  100 
miles  from  Asheville.  The  defendant  alleged  that  it  made 
every  reas  >nable  effort  to  find  the  sendee  and  deliver  the 
message.  His  Honor  instructed  the  jury,  "That  if  they 
shall  find  that  the  defendant  after  receiving  the  message 
placed  it  in  the  hands  of  a  carrier  and  the  carrier  called 
and  inquired  of  the  hotels  and  of  citizens  as  to  the  place  of 
Havener's  business  or  his  whereabouts,  and  did  not  consume 
unreasonable    time    in    so   doing,   before   asking   a  better 
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address,  and  after  such  inquiry  failed  to  find  him  or  his 
place  of  business  in  time  for  the  plaintiff  to  take  the  2:30 
train  for  Newton,  the  defendant  exercised  reasonable  dili- 
gence in  delivering  the  message,  and  the  failure  to  find  the 
plaintiff  or  bis  place  of  business,  in  time  for  the  train,  was 
not  negligence  and  the  plaintiff  cannot  recover."  This 
was  a  proper  charge  and  was  as  much  of  the  defendant's 
request  as  it  was  entitled  to.  The  finding  of  the  jury  on 
this  question  was  against  the  defendant,  so  that  negligence 
in  the  delivery  is  established. 

The  plaintiff  arrived  next  day,  some  time  after  the  death 
of  his  mother.     The  evidence  wa^  conflicting  as  to  whether 
he  could  have  arrived  before  her  death  or  not,  provided  he 
had  taken  the  2:30  P.  M.,  train  on  the  18th.     The  defend- 
ant's contention  is  that  the  plaintiff  could  not  have  arrived 
at  his  mother's  bed  side  before  her  death   or  total  uncon- 
sciousness if  the  message  had  been  promptly  delivered,  and, 
as   he  had  sued  for  such  disappointment  only,  he  could 
recover  only  nominal  damages  and  requested  the  court  to 
instruct  the  jury  accordingly.     The  plaintiff 's  7th  alle,£^a- 
tion  was  in   thesfi  words:  "That   by  reason  of  said  grods 
negligence  and  wilful  conduct  of  the  defendant  in  the  fail- 
ure t'^  deliver  the  message  within  said   reasonable  time, 
this  plaintiff  has  suffered  great  damage  both  in   body  and 
mind,  to-wit,  the  sum  of  $2,000."     This  allegation  is  broad 
enough  to  embrace  any  damage  to  which   the  plaintiff  in 
law  was  entitled.     The  second   issue,  "Was  the  plaintiff 
injure. I  by  such  negligence  on  the  part  of  the  defendant  T' 
was  answered  "Yes"  by  the  jury.     The  verdict  of  the  jnry 
is  conclusive  on  all  material  facts  submitted,  provided  it 
was   rendered   under  pioper  instructions  from   the  court. 
His  Honor  properly  refused  to  instruct  the  jury  that  in  no 
aspect  of  the  case  could   the  plaintiff  recover  more  than 
nominal  damages,  as  he  was  requested  to  do. 
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The  defendant  requested  the  court  to  charge,  and  the 
court  did  charge  the  jury,  '*(!)  That  if  plaintiff  could  not 
have  reached  his  mother  before  her  death  or  unconscious- 
ness, even  if  the  message  had  been  promptly  delivered,  the 
jury  must  take  that  fact  into  co\isideration  in  diminution 
of  the  plaintiff's  damages.  (2).  That  the  mental  anguish, 
which  the  plaintiff  would  have  suffered  on  account  of  his 
mother's  death,  if  he  had  been  with  her  in  her  last  hours, 
cannot  be  considered,  in  assessing  damages  in  this  case. 
(3)  That  in  no  aspect  of  the  case  can  the  jury  award  pun- 
itory or  vindictive  damages."  It  is  settled  that  the  plaintiff 
may  recover  compensation  for  the  mental  anguish  inflicted 
on  him  by  the  negligence  of  the  defendant.  Young  v. 
Telegraph  Co.,  107  N.  C,  370.  The  evidence  on  that 
question  was  submitted  to  the  jury. 

When  the  nature  and  importance  of  the  telegraphic  mes- 
sage appears  on  its  face,  as  it  does  here,  and  .through  neg- 
ligence it  is  not  delivered  in  a  reasonable  time,  damages 
may  be  recovered  for  the  mental  anguish  caused  thereby. 
Sherrill  v.  Telegraph  Co,,  116  N.  C,  655. 

Several  other  exceptions  appear  in   the  record,   but   all 

were  abandoned  or  found  to  be  unimportant,  except  those 

we  have  considered.     We  find  no  error  in  the  proceeding 

below. 

Aflirmed. 
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THE  FRIEDENWALD  COMPANY  v.  A8HEVILLE  TOBACCO 

WORKS. 

Corporations — Transfer  of  Property  and  Franchise  hy  a 
Corporation  to  a  New  One  with  Same  Stockholders — 
Liability  of  New  Corporation  for  Contracts  of  Old 
— Complaint —  A  m,endment — Fraud — Necessary      Par- 

ties, 

1.  Where  a  corporation  eagag^ed  in  bnsine».s  transfers  its  entire 

property,  rights  and  franchises  to  a  new  company  incorpor- 
ated and  organized  by  the  same  stockholders  and  directors 
as  the  old,  and  the  new  company  continues  the  business  and 
adopts  the  contracts  of  its  predecessor,  the  effect  of  such  a 
merger  is  to  create  a  novation  so  far  as  the  creditors  of  the 
old  company  are  concerned  and  to  substitute  the  new  one  as 
debtor,  and,  in  such  case,  it  is  not  necessary  to  obtain  the 
consent  of  the  creditors  of  the  old  company  to  the  change. 

2.  Where  such  novation  arises,  a  complaint  against  the  new  cor- 

poration, alleging  indebtedness  on  its  part  growing  out  of 
contracts  with  the  old  company,  may  be  amended  by  alleg- 
ing the  history  of  the  merger  without  being  amenable  to 
the  objection  that  it  sets  up  a  new  cause  of  action. 

3.  Where  an  old  corporation  is  by  a  transfer  of  all  its  property, 

franchises  and  privileges,  merged  into  a  new  corporation 
with  the  same  stockholders  and  directors  as  the  old,  which 
assumes  all  the  liabilities  of  the  old  corporation.  Section  667 
of  The  Code,  providing  for  a  continuance  of  a  corporation 
for  three  years  after  its  charter  expires  to  wind  up  its  busi- 
ness, does  not  apply  so  as  to  make  the  old  corporation  a 
necessary  party  to  the  action  against  the  new. 

4.  Where,  by  merger  of  an  old  into  a  new  corporation,  a  novation 

of  the  debts  of  the  old  is  created,  the  new  corporation  is,  to 
all  intents  and  purposes,  the  same  body  and  answerable  for 
its  own  contracts  made  under  a  different  name. 

5.  In  an  action  against  a  corporation  for  specific  performance  of 

a  contract,  the  defence  that  it  is  not  in  writing  with  the  cor- 
porate scaI  attached  or  signed  by  an  officer  (as.  required  by 
Section  688  of  The  Code),  must  be  taken  advantage  of  by  plea 
and  not  by  demurrer. 


N.  C]  SEPTEMBER  TERM,  1895.  645 

FttlKDKNWALD  V.   TOBACCO  WORKS. 

6.  In  an  action  against  a  corporation  charged  to  be  fraudulently 
in  possession  of  the  assets  of  another  corporation  ^hich  had 
been  merged  into  it,  the  officers  of  the  corporation  are  not 
necessary  parties. 

Civil  action,  heard  on  demurrer  to  the  amended  com- 
plaint, before  McTver,  e/.,  at  Spring  Terra,  1894,  of  Bun- 
combe Superior  Court.  The  demurrer  was  overruled  and 
defendant  appealed. 

The  amended  complaint  was  as  follows  : 

"1.  That  on  or  about  the  20th  day  of  January,  1S92, 
The  Asheville  Tobacco  Works,  a  corporation  chartered 
and  organized  under  the  laws  of  the  State  of  North  Caro- 
lina, contracted  in  writing  with  the  plaintiff,  and  bo  bound 
and  obligated  itself  unto  him,  to  purchase  and  by  said  con- 
tract in  writing  did  purchase  from  the  plaintiff,  one  liun- 
dred  and  fifty  thousand  (150,000)  'Aeheville  Air  Tens' 
cigarette  boxes,  and  eight  hundred  and  fifty  thousand 
(850,000)  'Junaluska  Tens'  cigarette  boxes,  at  tlie  price  of 
$1.33  per  thousand  boxes,  and  five  hundred  thousand 
(500,000)  'Asheville  Air  Twenties'  cigarette  boxes,  at 
$1.75  per  thousand  boxes,  and  in  writing  agreed,  and  so 
bound  itself  unto  the  plaintiff,  to  pay  for  said  boxep,  at 
the  prices  above  set  forth,  within  sixty  days  from  their 
shipment. 

"2.   That  thereafter,  to-wit,  on  the  25th  day  of  February, 

1892,  the  said   The  Asheville  Tobacco  Works   contracted 

in  writing  with  the  plaintiff,  and  so  bound  and  obligated 

itself  unto  him,  to  purchase,  and  by  said  contract  in  writing 

did  purchase,  from  the  plaintiff  forty  thousand  paste-board 

boxes,  commercially  known  as  packers  or  'cartons'  at  the 

price  of  $24  per  thousand  boxes,  and  bound  and  obligated 

itself  unto  the  plaintiff  to  pay  for  said  'packers'  or  'cartons,' 

at  the  said  price,  within  sixty  days  from  the  date  of  their 

shipment. 

117—35 
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"3.  That,  as  the  plaintiff  is  informed  and  believes,  on  or 
about  the  23rd  day  of  March,  1892,  and  after  the  dates 
hereinbefore  mentioned,  the  said  The  Asheville  Tobacco 
Works,  by  resolution  of  and  other  actions  of  its  stockhold- 
ers and  board  of  directors,  transferred  all  of  its  assets  of 
every  kind  and  description,  including  its  capital  stock, 
which  was  $50,000,  without  any  actual  or  J<?na^/2^6  consid- 
eration other  than  is  hereinafter  mentioned,  to  the  defend- 
ant. The  Asheville  Tobacco  Works  and  Cigarette  Company, 
a  corporation  chartered  and  organized  under  the  laws  of 
the  State  of  North  Carolina  on  or  about  the  22nd  day  of 
March,  1892,  and  by  further  resolution  or  action  of  its 
stockholders  and  board  of  directors  dissolved  the  said  cor- 
poration The  Asheville  Tobacco  Works. 

"That,  as  plaintiff  is  informed  and  believes,  this  action 
was  taken  for  the  purpoge  of  merging  the  said  The  Ashe- 
ville Tobacco  Works  into  the  defendant  corporation.  The 
Asheville  Tobacco  Works  and  Cigarette  Company,  and  for 
the  purpose  of  consolidating  the  two  said  corporations  to 
enable  them  under  the  name  of  the  defendant  corporation 
to  increase  their  capital  stock,  and  to  engage  in  a  wider 
ran  ^e  of  business  than  permitted  by  the  charter  of  The 
Asheville  Tobacco  Works. 

''That,  as  plaintiff  is  informed  and  believes,  in  con- 
sideration of  the  transfer  as  set  forth  above  in  this  para- 
graph, the  defendant.  The  Asheville  Tobacco  Works  and 
Cigarette  Company,  issued  to  the  stockholders  of  The  Ashe- 
ville Tobacco  Works  two  shares  of  the  stock  of  The  Ashe- 
ville Tobacco  Works  and  Cigarette  Company  for  each  share 
of  The  Asheville  Tobacco  Works  held  by  said  stockholders, 
said  shares  of  stock  being  in  each  corporation  of  the  par 
value  of  $100  per  share;  and  further,  as  plaintiff  is  informed 
and  believes,  the  defendant  The  Asheville  Tobacco  Works 
and   Cigarette  Company  agreed  to  and  did    assume   the 
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debts  and  liabilities  of  the  said  The  Asheville  Tobacco 
Works,  iDcluding  the  debt  and  liability  of  the  latter  to 
this  plaintiff. 

"That,  as  plaintiff  is  informed  and  believes,  The  Asheville 
Tobacco  Works  and  Cigarette  Company  had  at  the  time  of 
said  transfer  the  same  oflScers  and  stockholders  as  The  Ashe- 
ville  Tobacco  Works  had  at  the  time  of  its  dissolution  ;  and 
said  The  Asheville  Tobacco  Works  and  Cigarette  Company, 
as  did  also  its  stockholders  and  officers,  had  full  and  com- 
plete knowledge  of  all  the  debts  and  liabilities  of  The  Ashe- 
ville Tobacco  Works,  including  the  debt  and  liability  of 
this  plaintiff,  and  is  therefore,  in  law,  as  he  is  advised, 
under  the  circumstances  of  said  transfer  to  it  of  the  prop- 
'  erty  of  The  Asheville  Tobacco  Works,  bound  for  the  pay- 
ment of  all  debts  and  liabilities  of  The  Asheville  Tobacco 
Work?,  without  the  said  The  Asheville  Tobacco  Works 
and  Cigarette  Company  formerly  having  assumed  the 
same. 

"4.  That  just  prior  to  and  about  the  time  of  the  said 
transfer  stated  ia  the  preceding  paragraph,  the  plaintiff 
was  informed  in  writing  by  The  Asheville  Tobacco  Works 
of  the  proposed  change  in  the  style  of  the  corporation,  and 
requested  to  alter  the  engravings  on  the  cigarette  boxes 
and  packers,  or  'cartons,'  so  ordered  as  hereinbefore  set 
fortli,  to  correspond  to  the  new  name  of  the  corporation 
The  Asheville  Tobacco  Works  and  Cigarette  Company, 
and  the  plaintiff  did  make  such  requested  alterations,  for 
which  he  has  charged  the  defendant  the  sum  of  fifteen 
dollars,  which  charge  is  reasonable  and  just. 

"5.  That  thereafter,  to-wit,  on  or  about  the  2l8t  day  of 
April,  1892,  the  said  plaintiff  sold  and  delivered  to  the 
defendant  a  bill  of  merchandise  consisting  of  five  reams  of 
wrapping  paper,  at  the  value  of  and  ^t  the  agreed  price  of 
twelve  dollajrs  ajid  fifty  cents  ($1^.50),   which   sum   s^id 
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defendant    agreed    to  pay  to  the  plaintiff  for   said  bill   of 
merchandise  within  sixty  days  from  said  date. 

"6.  That  thereafter,  to-wit,  on  or  about  the  16th  day  of 
May,  1892,  the  said  defendant  contracted  in  writing  with 
the  plaintiff,  and  so  bound  and  obligated  itself  unto  him, 
to  purchase,  and  by  said  contract  in  writing  did  purchase 
from  the  plaintiff,  five  thousand  (5,000)  '  Junaluska  show- 
cards,'  or  hangers,  at  the  price  of  $210,  and  agreed,  and 
so  bound  itself  unto  the  plaintiff,  to  pay  for  said  show- 
cards  within  sixty  days  from  the  date  of  shipment. 

"7.  That  between  the  21st  day  of  April,  1892,  and  the 
21st  day  of  July,  1892,  the  plaintiff  shipped  to  the  defend- 
ant. The  Asheville  Tobacco  Works  and  Cigarette  Company, 
the  cigarette  boxes,  'cartons,'  wrapping  paper  and  show- 
cards,  or  hanger.-*,  so  ordered  as  hereinbefore  set  forth,  all 
of  which  were  duly  received  and  accepted  by  said  defend- 
ants. An  itemized  bill  for  said  goods,  wares  and  merchan- 
dise so  shipped  as  aforesaid,  is  hereto  attached,  marked 
'Exhibit  A,'  and  is  hereby  made  a  part  of  this  complaint. 
Said  bill,  including  the  charge  for  extra  engraving,  as  set 
forth  in  paragraph  4,  and  the  customary  and  proper  charges 
for  boxing  and  drayage,  twenty-two  dollars  and  fifteen 
cents  ($22.15),  amounts  to  thirty-three  hundred  and  fifty- 
seven  dollars  and  seventy-nine  cents  ($3,357.79),  which 
sum  was  due  and  payable  by  the  defendant  to  the  plaintiff 
within  sixty  days  from  the  16th  day  of  June,  1892,  which 
last  named  date  is  the  average  date  of  the  shipment  of  said 
goods,  wares  and  merchandise  so  ordered  and  shipped  as 
aforesaid. 

"8.  That  no  part  of  said  sum  has  ever  been  paid,  and 
the  sum  of  $3,357.79,  with  interest  thereon  from  the  16th 
day  of  August,  1892,  is  now  justly  due  and  owing  by  the 
defendant  to  the  plaintiff." 

For  a  second  cause  of  action,  plaintiff  alleges—  ' 
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"1.  That  on  the  18th  day  of  August,  1892,  the  defendant 
made  and  executed  its  promissory  note  in  writing,  in  words 
and  figures  as  follows  : 

"$638.49.  AsHEVTLLE,  N.  C,  Aug.  18,  1892. 

"Sixty  days  after  date  we  promise  to  pay  to  the  order  of 
TheFriedenwald  Company  six  hundred  thirty  eight  and  tV^ 
dollars,  at  The  Western   Carolina    Bank,  Asheville,  N.  C. 
Value  received,  without  interest. 
"Due  Oct..  17-20. 

"The  Asheville  Tobacco  Wobks  and 
"Cigarette  Company. 
"F.  A.  Hull,  Sec'y  and  Treas^ 

Which  said  note  was  duly  delivered  by  the  defendant 
to  the  plaintiff,  who  is  now  the  owner  and  holder  of  the 
same. 

"2.  That  on  said  18th  day  of  August,  1892,  the  defend- 
ant made  and  executed  its  other  promissory  note  in  writ- 
ing, in  words  and  figures  as  follows : 

"$638.49.  Asheville,  N.  C,  Aug.  18,  1892. 

"Four  months  after  date  we  promise  to  pay  to  the  order 
of  The  Friedenwald  Company,  six  hundred  and  thirty-eight 
and  iVcr  dollars,  at  the  Western  Carolina  Bank,  Asheville, 
N.  C.     Value  received,  without  interest. 

"Due.  The  Asheville  Tobacco  Works  and 

"Cigarette  Company. 

"F.  A.  Hull,  Sec^y  and  Treas.^^ 

Which  said  note  was  duly  delivered  by  the  defendant 
to  the  plaintiff,  who  is  now  the  owner  and  holder  of  the 
same. 

"3.  That  on  the  said  18th  day  of  August,  1892,  the 
defendant  made  and  executed  its  other  promissory  note  in 
writing,  in  words  and  figures  as  follows  : 
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"$1,276.99.  AsHEviLLE,  N.  C,  Aug.  18,  1892. 

"Six  months  after  date  we  promise  to  pay  to  the  order  of 
The  Friedenwald  Company,  one  thousand  two  hundred  and 
seventy-six  and  A%  dollars  at  the  Western  Carolina  Bank, 
Asheville,  N.  C.     Value  received,  without  interest. 

"The  Asheville  Tobacco  Works  and 
'•Cigarette  Company. 
"F.  A.  Hull,  Sec^y  arid  Treas.^^ 

Which  said  note  was  duly  delivered  by  the  defendant 
to  plaintiff,  who  is  now  the  owner  and  holder,  of  the 
same. 

"4.  That  said  three  notes  described  and  set  forth  in  the 
preceding  three  paragraphs,  and  aggregating  $2,553.97, 
were  credited  on  said  account  for  $3,357.79,  as  set  forth  in 
said  'Exhibit  A,'  leaving  a  balance  due  upon  open  account 
of  $803.82. 

"5.  That  said  three  notes  were  duly  presented  for  pay- 
ment, on  their  repective  dates  of  maturity,  at  the  Western 
Carolina  Bank,  Asheville,  N.  C,  when  payment  was  refused 
and  the  notes  for  $638.49  each,  maturing  respectively  Octo- 
ber 21^  1892,  and  December  21,  1892,  were  protested  for 
non-payment,  at  a  cost  of  four  dollars  ($4)  to  the  plain- 
tiff. 

"6.  That  no  part  of  either  of  said  three  notes  have  ever 
been  paid,  but  are  still  justly  due  and  owing  from  the 
defendant  to  the  plaintiff,  with  interest  from  their  respec- 
tive dates  of  maturity  until   paid,  and  protest  fees,  $4. 

"Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $3,357.79,  with  interest  from  the 
times  when  the  component  parts  of  said  sums  respectively 
became  due,  together  with  four  dollars  protest  fees,  and 
the  costs  of  this  action  to  be  taxed  by  the  clerk  of  this  . 
court. 
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The  defendant's  demurrer  was  as  follows : 

"  The  defendant  demurs  to  the  complaint  styled 
*  Amended  complaint '  filed  herein,  on  the  14th  day  of 
February,  1894,  and  for  causes  of  demurrer  alleges: 

"  1.  That  there  is  a  defect  of  parties  defendant  in  the 
omission  of  the  corporation  named  in  the  first  paragraph 
of  said  *  Amended  complaint ,'  to  wit,  '  The  Asheville 
Tobacco  Works. ' 

''  If  the  said  '  The  Asheville  Tobacco  Works '  was  dis- 
solved and  its  charter  in  any  manner  annulled,  on  or  about 
the  23rd  day  of  March,  1892,  as  alleged  in  the  third  para- 
graph of  said  *  Amended  complaint,'  said  corporation  is 
nevertheless  still  a  corporation  by  force  of  the  provisions 
of  Section  six  hundred  ^nd  sixty-seven  (667)  of  The 
Code  of  North  Carolina,  and  a  necessary  party  to  the  first 
cause  of  action  alleged  in  said  '  Amended  c  mplaint. ' 

"  2.  That  several  causes  of  action  have  been  improperly 
united.  In  paragraph  one  to  four,  inclusive,  of  the  first 
part  of  said  'Amended  complaint,'  the  plaintiff  has 
alleged  certain  contracts,  promises  and  j^greemcnts 
between  The* Asheville  Tobacco  Works  and  himself,  but 
has  not,  in  any  one  of  said  paragraphs,  or  elsewhere  in 
said  '  Amended  complaint,'  alleged  with  respect  to  any  of 
said  contracts,  promises  and  agreements,  that  the  defend- 
ant was  in  privity  with  the  plaintiff,  or  that  the  defendant 
had  at  any  time,  upon  any  consideration  whatever,  in  any 
manner  whatever,  made  to  the  plaintiff  a  promise  to 
assume  in  any  manner,  or  in  any  wise  to  become  liable  or 
answerable  to  the  plaintiff  for  or  upon  any  of  said  con- 
tracts, promises  and  agreements  between  said  The  Ashe- 
ville Tobacco  Works  and  said  plaintiff. 

"  In  paragraph  five  of  said  first  part  (or  cause  of  action) 
of  said  '  Amended  complaint, '  the  plaintiff  alleges  a  cause 
of  action  against  the  defendant,  to  wit :  That  plaintiff  sold 
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and  delivered  to  defendant  a  bill  of  merchandise ;  and  in 
paragraph  six  of  said  ^  Amended  complaint,'  and  also  in 
paragraph  seven  thereof,  the  plaintiff  alleges  causes  of 
action  against  this  defendant  as  in  said  para£^raphs  appear^ 

"  That  said  causes  of  action  alleged  in  paragraphs  one 
to  four,  inclusive,  of  said  first  part  of  said  'Amended  com- 
plaint, '  in  so  far  as  they  affect  this  defendant,  if  they 
affect  it  all,  are  not,  nor  is  either  of  them,  founded  on 
contract,  and  are  not  in  form  ex  contractu  as  regards  the 
defendant,  but  lie  in  tort  and  are  improperly  united  with, 
the  causes  of  action  stated  in  said  fifth,  sixth  and  seventh 
paragraphs  of  said  first  part  of  said  '  Amended  complaint, ' 
and  the  causes  of  action  stated  in  said  fifth,  sixth  and 
seventh  paragraphs  are  improperly  united  with  the  causes 
of  action  stated  in  said  paragraphs  one  to  four,  inclusive. 

"  3.  That  said  complaint,  in  respect  of  the  causes  of 
action  set  forth  in  paragraphs  one  to  four,  inclusive,  of 
the  first  part  of  said  '  Amended  complaint,'  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

"  The  first  and  second  of  said  paragraphs  allege  con- 
tracts between  the  plaintiff  and  The  Asheville  Tobacco 
Works. 

"The  third  of  said  paragraphs  alleges  that  The  Asheville 
Tobacco  Works  transferred  all  its  assets,  etc.,  to  the 
defendant;  and  by  resolution,  etc.,  'dissolved  the  said 
corporation,  The  Asheville  Tobacco  Works,  and  that  the 
defendant  agreed  to  and  did  assume  the  debts  and  liabili- 
ties of  the  said  Asheville  Tobacco  Works,  including  the 
debt  or  liability  of  the  latter  to  thi^  plaintiff,  and  is  there- 
fore in  law,  as  he  is  advised,  under  the  circumstatices  of 
said  transfer  to  it  (the  defendant)  of  the  property  and 
assets  of  the  Asheville  Tobacco  Works,  bound  for  the  pay- 
ment of  all  the  debts  and  liabilities  of  The  Asheville 
Tobacco  Works,  without  the  said  The   Asheville  Tobacco 
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Works  and  Cigarette  Company  formerly  having  assumed 
the  same. '  • 

'^  It  appears  upon  the  face  of  the  complaint  that  The 
Asheville  Tobacco  Works  is,  and  has  ever  since  its  crea- 
tion, been  a  corporation.  That  it  has  not  been  dissolved 
or  annulled  in  any  manner  allowed  by  law.  It  is  not 
alleged  in  the  complaint  that  the  plaintiff  was  ever  in 
any  manner  notified  by  The  Asheville  Tobacco 
Works,  or  by  the  defendant  or  by  any  other 
^person  or  corporation,  that  the  defendant  had  'agreed 
to  and  did  assume  the  debts  and  liabilities  of  the 
said  The  Asheville  Tobacco  Works,  including  the  debt 
and  liability  of  the  latter  to  this  plaintiff. '  It  is  simply 
alleged  that  the  plaintiff  '  is  informed  and  believes 
such  to  be  the  fact. '  It  is  not  alleged  by  the  plaintiff  in 
his  complaint  that  he  ever  gave  the  defendant  notice  that 
he  accepted  it  as  his  debtor  in  respect  of  the  said  debts  and 
liabilities  of  the  said  The  Asheville  Tobacco  Works  to 
him,  and  he  could  have  no  cause  of  action  against  said 
defendant  in  respect  of  said  debts  and  liai)ilities  until  he 
gave  such  notice.  If  filing  this  'amended  complaint' 
might  be  regarded  as  such  notice,  then  no  such  notice  was 
given  defendant  until  long  after  this  action  was  begun,  as 
appears  upon  the  face  of  the  complaint,  or  '  amended  com- 
plaint, '  and  as  such  causes  of  action  did  not  exist  at  the 
commencement  of  this  action,  they  cannot  be  maintained. 
There  is  no  allegation  in  the  complaint,  or  '  amended  com- 
plaint,'  of  any  express  promise  or  agreement  by  defendant 
to  the  plaintiff,  that  the  plaintiff  should  be  paid  by  defend- 
ant any  debt  or  liability  due  to  him  from  The  Asheville 
Tobacco  Works,  nor  are  there  any  facts  alleged  in  said 
*  amended  complaint'  from  which  any  such  promise  or 
agreement  can  be  implied  or  inferred. 

"  It  is  not  alleged  in  said  '  amended  complaint '  that  the 
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plaintiff  had  done  anything  whereby  The  Asheville 
Tobacco  Works  became  discharged  from,  or  ceased  to  be 
liable  to  the  plaintiff  for  said  debts  and  liabilities  of  the 
said  The  Asheville  Tobacco  Works  to  the  plaintiff,  nor  is 
there  any  averment  whereby  it  can  be  seen  how  it  is  pos- 
sible for  the  defendant  and  thesai  I  The  Asheville  Tobacco 
Works  to  be  jointly  and  severally  liable  to  the  plaintiff 
for  said  alleged  debt.  It  will  be  necessary  for  the  plaintiff 
to  establish  his  debt  against  the  said  The  Asheville 
Tobacco  Works  before  he  can  have  any  right  to  call  upon 
the  defendant  to  apply  any  assets  it  holds  of  the  said  The 
Asheville  Tobacco  Works  to  the  satisfaction  of  said  debt.  " 

Messrs.  Moore  <fe  Moore  and  F.  A,  Sondley^  for  plain- 
tiffs. 

Mr.  J.  H,  Merrimbn^  for  defendant  (appellant). 

Avery,  J.  :  A  corporation  chartered  and  doing  business 
in  the  corporate  name  of  The  Asheville  Tobacco  Works, 
became,  about  the  23rd  of  March,  1892,  completely  merged 
by  a  transfer  of  all  of  its  property,  rights  and  franchises, 
to  a  new  company  incorporated  and  organized  by  the  same 
stockholders  and  directors  as  the  Asheville  Tobacco  Works 
and  Cigarette  Company — the  shareholders  of  the  former 
company  receiving  two  sh»tres  of  stock  in  the  new  in  lien  of 
every  one  previously  held  in  the  old  corporation.  The  new 
organization  continued  the  business  and  adopted  the  con- 
tracts already  made  by  itspredecessor  including  that  for  the 
material  for  which  the  debt  sued  on  was  created.  The  effect 
of  such  a  merger  was  to  create  a  novation,  so  far  as  the  cred- 
itors of  the  old  company  were  concerned  and  to  substitute 
the  new  one  as  debtor  for  it.  2  Cook  on  S.  &  S.,  Section  669, 
note  3  ;  1  Spelling  on  Pr.  Corp.,  Section  98.  As  the  nature 
and  objects  of  the  old  were  substantially  the  same  as  those 
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of  the  new  association  and  the  latter  was  organized  merely 
for  the  purpose  of  enlarging  its  business,  it  was  not  neces- 
sary to  obtain  the  consent  of  the  creditors  of  the  former  to 
the  change,  since  their  rights  continued  after  such  a  mer- 
ger or  consolidation  the  same  as  against  the  new  as  against 
the  old  corporation,  before. any  transfer  of  stock  or  prop- 
erty was  made.  2  Morawitz  Pr.  Corp.,  Sec.  811.  Changes 
of  this  kind  are  to  be  distinguished  from  the  reorgani- 
zation of  insolvent  corporations,  which  are  provided  for  by 
statute  in  some  of  the  States.     2  Beach  Pr.  Corp.,  Sec.  7^1. 

The  new  corporation  being  formed  by  the  same  stock- 
holders and  managed  by  the  same  officers  that  composed 
and  governed  its  predecessor,  the  adjudications  to  which 
we  have  adverted  and  which  permit  such  mergers  witliout 
the  assent  of  creditors,  rest  upon  the  idea  that  the  old  asso- 
ciation under  a  new  name  is,  by  virtue  of  an  implied  agree- 
ment, the  debtor  under  the  same  contracts  and  in  the  same 
amounts  as  if  no  change  had  been  made.  With  the  knowl- 
edge that  the  law  makes  them  answerable  for  all  such  out- 
standing indebtedness,  it  is  difficult  to  understand  why  the 
same  officers  and  persons  acting  under  a  new  name,  should 
be  surprised  when  sued  for  debts  created  by  them,  and 
should  not  be  able  to  understand  and  make  defence  to  the 
claims  of  indebtedness  without  a  recitation  by  the  pleader 
of  the  history  of  their  conduct  of  the  business.  Besides 
the  stipulation  which  the  law  would  imply  to  pay  the 
debts  of  the  old  concern,  the  new  association  after  its 
organization  as  is  alleged  both  in  the  amended  complaint 
and  the  two  first  filed  made  an  express  promise  to  assume 
the  indebtedness  for  which  the  two  actions  were  brought 
and  if  that  be  true  the  trarisfer  of  the  property  was  a  suffi- 
cient consideration  to  support  such  a  promise. 

The  plaintifl^s  had  at  first  instituted  two  actions  in  the 
Superior  Court   of  Buncombe  county  by  summons,  dating 
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respectively  October  23rd  and  October  24th,  1892,  and  the 
two  were  subsequently  consolidated  by  order  of  the  court. 
In  the  complaints  first  filed  in  each  of  the  distinct  actions 
the  plaintiffs  had  in  general  terms  alleged  an  indebtedness 
on  the  part  of  the  new  corporation  growing  out  of  the  con- 
tracts made  by  the  old.  After  the  consolidation  and  after 
a  trial  and  verdict  which  was  set  aside  by  the  presiding 
Judge,  an  order  was' made  in  the  court  below  allowing 
plaintiffs  to  file  the  amended  complaint,  in  which  there  is 
a  recital  of  the  history  of  the  merger.  Was  such  a  com- 
plaint amenable  to  the  objection  that  it  set  up  a  new  cause 
of  action  ?  We  think  not.  The  theory  that  underlay  both 
of  the  original  declarations  was  that  the  association  last 
formed  stood  in  the  place  of  its  predecessor  and  made  the 
former  liable  for  all  of  the  outstanding  debts.  If  we  should 
conclude  that  the  new  allegations  were  essential  to  the 
maintenance  of  the  action,  not  as  contended  by  the  plain- 
tiffs, a  mere  recital  of  evidential  facts,  it  is  nevertheless 
clear  that  the  cause  of  action  was  the  same  whether  defec- 
tively or  sufiiciently  stated.  We  think  that  the  order  allow- 
ing the  plaintiffs  thirty  days  to  amend,  warranted  the  sub- 
stitution of  the  amended  complaint  for  the  two  theretofore 
filed  and  that  it  set  forth  more  fully  the  cause  of  action 
originally  relied  on  in  both  actions  but  states  no  new  cause 

If  it  be  true  that  the  plaintiff  could,  by  virtue  of  the 
provisions  of  Section  685  of  The  Code,  have  attacked  some 
conveyance  made  by  the  original  corporation  to  that  in 
which  it  was  merged  within  sixty  days  after  its  execution, 
it  does  not  appear  that  any  such  steps  were  taken.  The 
charter  of  the  first  corporation  was  not  annulled  nor  did 
it  expire,  but  its  existence  was  merged  into  a  new  one. 
Hence,  the  statute  referred  to  in  the  demurrer (T'A^  Code, 
Section  667)  has  no  bearing  upon  the  question  before  US'. 

The  objection  that  two  causes  of  action,  the  one  arising 


N.  C]  SEPTEMBER  TERM,  1896.  66T 


Friedenwald  tj.  Tobacco  Works. 


out  of  tort  and  the  other  out  of  contract,  have  been  . 
improperly  joined,  i8  untenable.  The  new  organization, 
as  we  have  seen,  was  effected  merely  to  enable  the  same 
persons,  with  the  same  and  possibly  a  little  additional 
capital  to  enlarge  the  business.  The  law  treats  the  new 
organization  if  formed  as  alleged  in  the  complaint  and 
admitted  by  the  demurrer,  as  to  all  intents  and  purposes 
the  same  body,  still  answerable  for  its  own  contracts  made 
under  a  different  name.  If  the  old  company  has  ceased  to 
exist  and  been  merged  in  the  new,  it  has  no  separate 
entity,  is  not  liable  to  be  dissolved  and  can  not  be  made  a 
party  to  the  action. 

The  only  question  presented  by  the  appeal  is  whether 
there  was  error  in  overruling  the  demurrer.  If  the  objec- 
tion to  the  validity  of  a  part  of  the  contract  declared  upon 
could  be  'drawn  in  question  by  demurrer  ore  tenus  and  if 
it  were  well  taken,  the  fact  would  still  remain  that  a  part 
of  the  demand  is  predicated  upon  a  different  contract. 
But  we  do  not  understand  that  the  action  was  brought  to 
enforce  an  executory  contract,  and,  if  not,  the  objection  is 
without  merit,  or  at  all  events  the  defendant  could  avail 
itself  of  the  statute,  if  at  all,  only  by  plea  as  in  case  of  the 
statute  of  limitations  and  not  by  demurrer.  Curtis  v. 
Piedmont  Co.y  109  N.  C,  401;  Cozart  v.  Zand  Co.,  113 
N.  C,  294;  Roberts  v.  WoodworUng  Co,,  111  N.  C,  432. 

The  action  is  against  the  corporation  and  founded  upon 
the  identity  of  the  two  bodies,  but  if  it  had  been  alleged 
that  the  defendant  had  perpetrated  a  fraud  it  would  not 
have  followed  that  its  oflBcers  were  necessary  parties. 
Mining  Co,  v.  Mining  Co.,  99  N.  C,  445. 

It  seems  to  us  after  a  careful  consideration  of  the  grounds 
specified  in  the  demurrer  that  there  was  no  error  in  over- 
ruling it.     The  judgment  is  affirmed. 

Affirmed.. 
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GEORGE  E.  TANKARD  v.  ROANOKE  RAILROAD  AND  LUM- 
BER COMPANY. 

Action  for  Damages — Accident  at  HaUroad  Crossing — 
Negligence — Contributory  Negligence — Judge^s  Charge — 
Evidence. 

1.  While  it  18  the  duty  of  OQe  crossing  a  railroad,  in  a  vehicle,  to 

exercise  ordinary  care  for  the  safety  of  the  animal  he  is 
driving,  he  has  the  right  to  assume  that  the  railroad  company 
has  discharged  its  duty  to  the  pablic  by  keeping  the  crossing 
in  safe  condition. 

2.  Where  one  drove  up  to  a  crossing  and  saw  that  the  space  between 

the  end  of  a  railroad  car  and  the  end  of  the  plank  crossing 
was  wide  enough  to  allow  his  vehicle  to  pass,  he  was  not  cul- 
pable in  attempting  to  cross  without  delay  unless  there  was 
reason  to  apprehend  danger  from  an  approaching  car  or 
unless  he  had  warning  of  a  defect  in  the  crossing  and  disre- 
garded it. 

3.  In  the  trinl  of  an  action  for  damages  for  injury  to  plaintiff's 

mule  at  a  railroad  crossing,  it  appeared  that  before  plain- 
tiff^s  (servant  attempted  to  drive  over  a  crossing  partially 
obstructed  by  defendant's  car  but  leaving  eight  feet  of  high- 
way, the  defendant's  servant  told  him  to  wait  a  minute  and 
the  train  would  move  on,  and  his  son  and  companion  said  to 
his  father  **you  had  better  not  drive  on,  the  mule  is  scary ;" 
plaintiff's  servant  struck  the  mule  saying  '^there  is  room 
enough,"  and  as  he  was  crossing  the  mule  became  frightened 
and  shying  from  the  car  stepped  into  a  hole  between  the 
tracks  but  within  the  limits  of  the  highway,  and  was  injured. 
Held^  that  in  no  aspect  of  the  testimony  did  the  defendant 
have  aright  to  demand  the  submission  to  the  jury  of  the 
question  of  contributory  negligence.  (QuerCy  whether  it  was 
not  negligence  on  the  part  of  the  defendant  to  fail  to  warn 
the  driver  against  the  defective  plank  and  whether  that 
omission  of  duty  would  not  have  been  deemed  the  proximate 
cause  of  the  injury  even  if  the  driver  had  been  guilty  of 
antecedent  contributory  negligence). 

4.  Where  testimony  is  admitted  for  a  purpose  for  which  it  is  compe- 

tent but  which,  without  explanation,  might  mislead  the  jury 
upon  another  aspect  of  the  caee,  a  caution  ffo<m  the  juilgein 
his  charge  that  it  is  to  be  considered  only  in  the  view  in 
which  it  was  admitted  removes  all  ground  for  exception. 
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5.  Where,  in  the  trial  of  an  action  for  damagee  resulting  from  a 

defective  crossing,  the  question  of  defendant's  negligence^ 
depended  upon  the  finding  as  to  the  defects  iu  the  highway, 
it  was  competent  to  elicit  from  a  witness  a  description  of  the 
exact  condition  of  the  crossing. 

6.  It  was  competent  for  a  witness  in  the  trial  of  an  action  for  dam- 

ages for  an  injury  resulting  from  a  defective  crossing,  to  use 
a  diagram  of  the  crossing  which  he  testified  was  a  correct 
representation  of  it,  the  purpose  being  to  illustrate  his  tes- 
timony as  to  the  relative  position  of  objects  and  their  dis- 
tances from  each  other. 

Action  for  damages,  for  an  injury  to  plaintifTs  mule 
caused  by  a  defective  railroad  cropsing,  tried  before  Boy- 
kin^  eA,  at  Spring  Term,  1895,  of  Beaufort  Superior  Court. 
There  was  judgment  for  the  plaintiff  and  defendant 
appealed.  Tho  facts  sufficiently  appear  in  the  opinion  of 
Associate  Justice  Avery. 

Mr,  Charles  F.  Warren^  for  plaintiff. 

Mr.  John  H.  Small,  for  defendant  (appellant). 

Avery,  J.:  It  was  conceded  by  counsel  On  the  argument, 
and  appeared  also  from  the  undisputed  testimony,  that  the 
defendant's  car  partially  obstructed  the  crossing  but  left 
about  8  feet  of  the  highway  covered  by  plank  unoccupied, 
and  that  there  was  ample  room  for  plaintiff's  servant  to 
cross  with  his  mule  and  cart.  The  defendant's  counsel 
contended  that  the  hole  in  which  the  animal's  leg  was 
caught  constituted  no  part  of  the  highway,  which  it  was 
the  duty  of  the  defendant  to  keep  in  safe  condition.  In 
passing  upon  the  first  issue  which  involved  the  question 
whether  the  injury  was  caused  by  the  negligence  of  the 
defendant,  the  jury  must  have  believed  from  the  evidence 
that  the  hole  into  which  the  mule  thrust  his  leg  was 
located  ''at  a  place  in  the  crossing  over  which  one  might 
ordinarily  drive  his  team  with  safety,"  because  if  they  had 
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believed  it  was  situated  outside  of  the  highway  "at  the  end 
\)f  the  16  foot  plank  next  to  the  rail  and  over  the  slope  or 
wash  of  the  ditch  as  defendant  contended''  it  would  have 
been  their  duty,  acting  under  the  very  explicit  instruction 
given  them,  to  have  responded  in  the  negative  instead  of 
the  affirmative  to  that  issue. 

The  only  question  involved  in  the  appeal  as  presented 
here  is  whether  in  any  aspect  of  the  testimony  the  defend- 
ant was  warranted  in  insisting  upon  its  right  to  present 
the  (juestion  of  contributory  negligence  to  the  jury.  If 
the  court  below  erred  in  holding  and  instructing  the  jury 
that  there  was  no  view  of  the  evidence,  in  which  the  cul- 
pable conduct  of  the  plaintiff's  servant  might  be  found  to 
be  the  proximate  cause  of  the  injury,"  the  error  consisted 
not  in  the  pubmission  of  one  instead  of  two  issues,  because 
it  was  the  province  of  the  court  to  determine  whether  one 
or  both  of  the  issues  should  be  submitted  and  the  duty  of 
the  Judge  to  adapt  the  instruction  upon  any  phase  of  the 
evidence  tending  to  show  contributory  negligence,  either 
to  one  issue  or  both.  Scott  v.  Railroad^  96  N.  C,  428; 
Denmark  v.  Railroad^  107  N.  C,  185  ;  McAdoo  v.  Rail- 
road^ 105  N.  C,  140.  The  controversy  is,  therefore,  nar- 
rowed down  to  the  single  question  whether  there  was  any 
evidence  of  contributory  negligence,  and,  in  passing  upon 
it,  we  must  assume  that  all  of  the  testimony  offered  for  the 
defendant  was  true.  It  is  admitted,  therefore,  that  Sears 
who  was  in  charge  of  defendant's  train  and  business,  said, 
when  Riddick  drove  np  with  his  cart,  "Hold  on  old  man, 
the  boys  will  have  on  this  log  in  a  minute  and  we  will 
move  on,"  and  that  thereupon  the  elder  Riddick  took  the 
whip  from  his  son,  who  was  with  him  in  the  cart,  and 
struck  the  mule,  saying  as  he  did  so,  "There's  room  enough." 
It  must  be  admitted  for  the  same  reason  that  Riddick's  son 
said  to  his  father,  "You  had  better  not  drive  on,  the  mule 
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18  scary,"  and  that  the  mule  did  become  frightened  at  the 
car  and  in  shying  from  it  stepped  into  the  hole.  If  the 
facts  admitted  are  conclusive  evidence  of  contributory  neg- 
ligence, then  it  was  the  duty  of  the  court  to  so  tell  the 
jury,  or  if  a  reasonable  mind  could  draw,  as  an  inference 
from  them,  any  conclusion  of  fact  that  would  show  a  concur- 
ring culpability  on  the  part  of  Riddick,it  is  the  province  of 
the  jury  to  determine  whether  any  such  inference  could 
be  fairly  deduced.  It  was  legally  incumbent  on  plaintifTs 
servant,  the  elder  Riddick,  to  exercise  ordinary  care  for 
the  safety  of  the  animal  he  was  driving;  but  he  was  war- 
ranted in  assuming  that  the  defendant  had  discharged  its 
duty  to  the  public  by  keeping  the  crossing  in  safe  con- 
dition. Bussell  V.  Town  of  Monroe^  116  X.  C,  720; 
JSunch  V.  Edenton^  90  N.  C,  431.  When  therefore  he 
drove  up  to  the  crossing  and  saw  that  ihe  space  bet  veen 
the  rear  end  of  defendant's  car  and  the  end  of  the  plank 
crossing  was  sufficiently  wide  to  allow  the  cart  to  pass,  he 
was  no  more  culpable  in  attempting  to  cross  without  delay 
than  are  the  hundreds  of  persons  who,  when  there  is  no 
apparent  danger  of  collision  with  a  passing  train,  daily 
drive  through  openings  between  cars  left  for  the  purpose 
often  in  obedience  to  a  town  ordinance  limiting  the  time 
of  obstructing  a  street  to  five  or  ten  minutes.  When  a 
train  is  approaching,  it  of  courst*  has  the  superior  right  to 
the  use  of  its  track  as  a  public  carrier  (McAdoo's  case, 
supraj)  but  the  weight  of  authority  and  of  reason  is  in  favor 
of  the  proposition  that  persons  in  vehicles  are  not  culpal))e 
for  driving  through  a  sufficient  opening  left  between  the 
cars  that  are  standing  across  a  highway,  and  that  persons 
on  foot  are  not  negligent  in  climbing  over  the  steps  of  such 
cars,  though  not  under  them,  provided  they  exercise  ordi- 
nary care  to  avoid  collision  with  moving  trains.     Alexan- 
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der  V.  RaUroad,  112  N.  C,  720 ;  2  Shear.   &  Redf.,  Sec- 
tion 479. 

In  this  case  there  was  no  reason  to  apprehend  danger 
from  an  approaching  train,  and  Riddick  was  not  wanting 
in  care  when  he  acted  on  the  assumption  that  the  crossing 
was  in  safe  condition,  unless  the  language  used  by  Sears 
was  such  a  warning  of  danger  as  to  warrant  a  prudent  man 
in  questioning  the  correctness  of  what  he  had  previously 
taken  for  granted  as  to  the  condition  of  the  highway.  In 
order  to  determine  what  was  ordinary  care  on  the  part  of 
Riddick,  it  is  proper  to  look  at  the  surrounding  circum- 
stances, from  his  standpoint.  The  advice  of  his  son  was 
not  sufficient  to  put  him  on  the  alert  as  to  the  condition 
of  the  highway.  Conceding  as  he  doubtless  did  that  the 
mule  might  become  frightened,  it  did  not  follow  as  a  result 
to  be  reasonably  expected  that  its  leg  would  be  endangered 
by  a  hole,  which  the  father  had  rightfully  assumed  was 
not  there  and  of  which  he  still  had  no  notice.  The  law 
required  of  him  to  act  with  reasonable  caution  upon  what 
appeared  to  him  to  be  the  facts,  not  upon  the  volunteered 
opinion  of  any  one  who  happened  to  be  present.  Roseman 
V.  Railroad^  112  N.  C,  719.  Riddick  did  not  at  any  time 
lose  entire  control  of  the  mule,  and  the  mere  fact  that  in 
shying  momentarily  its  leg  was  caught  in  a  hole  in  that 
portion  of  the  crossing  that  was  required  to  be  kept  safe 
for  the  passage  of  horses,  is  not  deemed  evidence  of  the 
concurring  negligence  of  the  driver,  because  all  horses  are 
lial)le  "to  swerve  momentarily  from  the  track."  9  Am.  & 
Enir.  Enc,  387,  388,  note  1 ;  Aldridge  v.  OorTnan^  13  Am. 
&  Eng.  Corp.  Cases,  688. 

This  Court  held  in  Roseman's  case  that  it  was  not  cul- 
pable in  a  conductor  to  refuse  to  act  upon  the  gratuitous 
opinion  of  another  who  did  not  appear  to  have  had  a  better 
opportunity  to  judge  of  the  situation   than   himself,  as  to 
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the  danger  of  injury  to  one  who  had  been  expelled  from 
the  train.  But  the  exclamation  of  Riddick's  eon  is  not  to 
be  interpreted  as  meaning  that  he  knew  anything  about 
the  condition  of  the  crossing  or  that  he  apprehended  any 
danger,  except  that  the  mule  might  become  frightened  and 
kick  or  run  away.  The  father  had  equal  knowledge  of 
the  mule,  the  same  opportunities  for  forming  an  opinion 
as  to  the  danger,  and  probably  more  experience  of  the  kind 
that  would  fit  him  to  form  a  correct  judgment  as  to  what 
it  was  proper  to  do  under  the  circumstances. 

As  from  his  standpoint  Riddick  saw  the  situation,  it 
appeared  that  there  was  abundant  room  to  pass  over  a  safe 
road.  2  Shearman  and  Red.,  Sec.  479.  When  Sears  said 
to  him  ^'hold  on  old  man,  the  boys  will  have  this  log  on  in 
a  minute  and  move  on,"  it  was  perfectly  natural  that 
Riddick  should  infer  that  Sears  did  not  think  he  had  left 
sufficient  space  for  the  cart  to  pass  in  rear  of  the  car,  and 
the  reply  ^'there's  room  enough"  clearly  showed  that  such 
was  the  construction  he  placed  upon  the  language.  Had 
Sears  said  "look  out,  there  is  a  dangerous  hole  in  the  cross- 
ings on  that  side,  I  will  move  off  so  you  can  avoid  it,"  the 
case  would  have  been  materially  different  from  that  before 

UB. 

Ill  Russell's  case,  supra,  this  Court  said,  "a  person  is 
not  negligent  in  failing  to  provide  against  what  could  not 
reasonably  have  been  expected,  much  less  against  a  danger    ' 
that  she  was  warranted  in  assuming  did   not  exist.     JSlue 
V.  Railroad,  116  N.  C,  955." 

"Had  it  appeared  that  the  plaintiff  actually  saw  the 
hole  or  that  she  was  warned  against  it  in  time  to  have 
avoided  falling  into  it,  the  case  would  have  presented  a 
different  aspect.  We  are  not  called  upon  to  discuss  the 
legal  effect  of  disregarding  an  explicit  warning  of  the  par^ 
ticular  danger  which  confronts  a  person,   when  it  comes 
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from  one  who  is  in  a  position  to  know  the  situation  and 
whose  dnty  it  is  to  give  such  caution."  It  was  the  duty 
of  defendant  to  keep  the  crossing  repaired,  and  of  the 
manager  to  observe  and  know  its  coudition.  Another 
question  suggested  in  this  connection  is  whether  it  was  not 
negligence  on  the  part  of  the  defendant  to  fail  to  warn 
Riddick  of  peril  from  the  defective  condition  of  the  plank, 
and  whether  that  omission  of  dutv  would  not  have  been 
deemed  the  proximate  cause  of  the  injury,  even  though 
some  antecedent  contributory  negligence  on  the  part  of 
the  plaintiff's  servant  had  been  shown  2  Shearman, 
supra,  Section  34:6.  But  since  we  have  reached  the  con- 
clusion that  there  was  no  evidence  of  the  culpability  of  the 
plaintiff,  it  is  needless  to  discuss  this  phase  of  the  case, 
and  it  is  suggested  only  as  an  argument  in  support  of  the 
position  that  the  court  below  did  not  err  in  holding  that 
there  was  not  sufficient  evidence  of  contributory  negligence 
to  require  the  submission  of  the  question  to  the  jury. 

We  cannot  conceive  how  the  reason  given  by  the  court 
for  refusing  to  submit  the  question  of  contributory  negli- 
gence, could  have  milled  the  jury  in  passing  upon  the  main 
issue  involving  the  culpability  of  defendant.  It  was  the 
duty  of  the  company  to  keep  the  crossing  in  safe  condi-  - 
tion,  and  when  the  jury  were  told  that  it  was  negligence 
on  its  part  to  leave  holes  between  the  plank,  into  which  a 
horse's  foot  might  be  thrust,  in  the  portion  of  the  road 
passed  over  by  vehicles,  but  not  on  that  part  where  persons 
did  not  pass,  we  fail  to  discover  any  just  ground  for  com- 
plaint of  the  charge.     2  Shearman,  supra,  Sec.  346. 

It  is  settled  law  that  where  testimony  is  admitted  for  a 
purpose  for  which  it  is  competent,  but  without  explana- 
tion might  mislead  the  jury  upon  another  aspect  of  the 
case,  a  caution  from  the  Judge  in  his  charge  that  it  is  to 
be  considered  only  in  the  view  i,n  which  it   was   admitted, 
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removes  all  ground  for  exception.  This  disposes  of  the 
first  exception,  as  the  court  cautioned  the  jury  to  con- 
sider the  testimony  only  as  it  tended  to  show  a  demand. 

The  question  intended  to  elicit  from  a  witness  a  descrip- 
tion of  the  exact  condition  of  the  crossing. was  also  plainly 
competent.  In  view  of  the  fact  that  we  have  approved  of 
the  charge  of  the  court,  which  made  the  question  of  defend- 
ant's negligence  dependent  upon  their  finding  as  to  the 
defects  in  the  highways,  it  would  seem  needless  to  discuss 
the  exception  further.  It  was  competent  for  the  court  to 
allow  a  witness  to  use  a  diagram  of  the  crossing,  &c.,  which 
he  testified  was  a  correct  representation  of  it.  State  v. 
Whiteacre^  98  N.  C,  753.  This  is  not  an  instance  of  oflfer- 
ing  a  map  to  show  location,  where  that  is  the  main  ques- 
tion, but  to  illustrate  the  testimony  of  the  witness  as  to 
the  relative  positions  of  objects  and  their  distance  from 
each  other,  as  bearing  upon  an  issue  involving  the  exercise 
of  proper  care  by  both  parties. 

For  the  reasons  given  we  conclude,  after  a  careful  review 
of  all  the  exceptions,  that  there  was  no  error. 

No  Error. 


FRANK  HANSLEY  v.  JAMESVILLE  &  WASHINGTON  RAIL- 
ROAD COMPANY. 

Action    for    Damages — Exemplary  Damages — Railroad 
Companies — Negligence — Failure  to  Supply  a  Train. 

1.  The  true  groand  for  allowiog  exemplary  damages  in  an  action 
against  a  railroad  company  for  damages  on  account  of  its 
negligence,  is  personal  injury,  or,  (in  the  absence  of  personal 
injury)  insult,  indignity,  contempt,  &e.,  to  which  the  law 
imputes  bad  motives  towards  the  plaintiff. 
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2.  Where  a  railroad  company,  Degligently  and  by  reason  of  defec- 
tive and  inadequate  equipment,  failed  to  carry  a  passenger 
to  whom  it  had  sold  an  excursion  ticket  back  to  his  starting 
point,  but  no  personal  injury  or  indignity  was  inflicted  upon 
him,  the  passenger^s  right  of  action  is  ex  contractu  an^  not 
in  tort  and  hence  exemplary  or  punitive  damages  cannot  be 
recovered.  (Clark,  J.,  dissenting,  (PurcelPs  case,  (108  N. 
C,  414),  which  was  overruled  in  Hansley^s  case  (115  N.  C, 
602)  is  reinstated  but  the  ground  of  the  judgment  is  changed.) 

Petition  to  rehear  case  reported  in  115  N.  C,  602. 

Messrs.  Chas,  F.  Warren  and  Z.  T.  Beckwith^  for  peti- 
tioner. 

Messrs.  John  H.  Small^  MacRae  cfe  Day^  and  IF.  B. 
Rodman^  contra, 

FuRCHES,  J. :  This  is  a  petition  to  rehear  this  case, 
decided  at  September  Terra,  1894,  of  this  Court,  and  pub- 
lished in  115  N.  C,  602.  The  defendant  is  a  corporation 
under  the  laws  of  this  State,  running  and  operating  its 
road  between  the  towns  of  Washington  and  Jamesville, 
transporting  both  freight  and  passengers  as  a  common  car- 
rier for  pay.  The  plaintiff,  a  citizen  of  Washington,  want- 
ing to  go  to  the  town  of  Edenton  and  back,  on  the  7th  of 
September,  1892,  purchased  a  ticket  of  defendant  to 
Jamesville,  and  from  Jamesville  back  to  Washington  on 
the  9th.  The  defendant  carried  plaintiff  to  Jamesville  on 
the  7th  and  he  went  on  to  Edenton,  and  was  in  that  town 
on  the  8th  of  September.  (It  is  not  stated  in  this  case 
that  plaintiff  went  to  Edenton  and  was  there  on  the  8th, 
but  this  was  stated  and  agreed  to  by  counsel  on  the  argu- 
ment.) 

On  the  8th  of  September,  soon  after  leaving  Jamesville 
for  Washington,  the  axle  of  defendan't  engine  broke,  and 
when  the  plaintiff  returned  from  Edenton  to  Jamesville  on 
the  9th,  the  defendant  was  unable  to  carry  him,  on  its  road, 
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from  Jamesville  back  to  Washington  as  it  had  contracted  to 
do.  Thereupon  plaiutiff  brings  this  action  for  damages 
which  he  lajs  at  $500,  and  alleges  that  defendant's  road  bed 
was  in  a  bad,  shackling  and  ruinous  condition.  That  defen- 
dant had  but  two  engines,  both  of  which  were  worn  and  in 
bad  condition,  one  of  them  at  that  time  being  in  the  shops 
for  repair  and  not  in  a  condition  to  be  used.  That  the  bad 
condition  of  defendant's  road  bed  had  rattled  the  other  one 
so  as  to  cause  the  axle  to  break.  That  all  this  showed  such 
wilful  negligence  on  the  part  of  defendant  towards  the 
public,  and  towards  the  plaintiff  as  to  entitle  him  not 
only  to  compensatory  damages  but  to  exemplary  damages. 

The  defendant  answered  denying  the  allegation  of  negli- 
gence, admits  that  the  road  was  not  in  good  condition, 
says  it  was  poor  and  struggling  for  existence,  and  that  it 
was  expending  the  whole  earnings  of  the  road,  and  more,  in 
trying  to  keep  it  in  good  repair  and  was  not  able  to  do 
so.  Therefore,  defendant  denies  that  it  is  liable  to  plaintiff 
for  anything,  and  certainly  not  for  punitive  damages. 

And  without  reviewing  the  evidence,  it  is  such  as  to 
warrant  us  in  saying  that  the  road  bed  was  in  a  bad  dilap- 
idated and  ruinous  condition  and  that  defendant  had  but 
two  engines,  and  they  were  old,  worn  and  in  bad  condi- 
tion. 

That  plaintiff  is  entitled  to  compensatory  damages  there 
can  be  no  doubt.  But  as  to  whether  he  is  entitled  to 
exemplary  damages  is  the  question. 

It  is  said  that  railroads  are  quasi-public  servants.  That 
they  are  created  by  the  public  (the  legislature)  and  owe 
duties  to  the  public  in  return  for  their  right  of  franchise. 
And  while  this  is  true  it  can  only  be  considered  by  us  as  a 
reason  for  establishing  the  law,  as  we  shall  find  it,  and  not 
as  a  reason  for  us  to  establish  the  law. 

Nor  can  we  consider  the  question   as  to  whether  defen- 
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• 

daDt's  road  is  a  poor  corporation,  etruggling  for  exietence, 
and  expending  all  its  earnings,  and  more,  on  ita  road ;  or 
whether  it  ie  a  rich  corporation.  These  are  questions  we 
have  no  right  to  consider  in  passing  upon  the  question  of 
law  as  to  whether  the  plaintiff  is  entitled  to  recover 
damages  against  defendant  or  not.  Taylor  v.  Hailroad, 
48  N.  H.,  317. 

The  legal  question  involved  in  this  case  is  conceded  to  be 
an  important  one,  and  is  entitled  to  our  best  consideration. 
It  is  one  that  has  been  so  much  discussed  by  law-writers 
and  by  the  courts  in  judicial  opinions,  in  which  different 
phases  or  facts  appear,  that  it  is  somewhat  difficult  to 
establish  ourselves  on  what  we  consider  solid  ground. 

Often  a  very  slight  difference  in  the  facts  changes  the 
reason  upon  which  a  case  is  decided.  We  find  that  decided 
cases,  unless  closely  attended  to,  are  often  misleading.  Also 
often  a  misunderstanding  of  some  of  the  facts,  or  an  inad- 
vertence to  some  fact  in  the  case,  leads  to  en  or.  This  we 
think  was  the  case  with  the  learned  Justice  who  wrote  the 
opinion  we  are  now  reviewing.  In  stating  the  facts  in  Pur- 
cell's  case,  108  N.  C,  414  he  stated  that,  when  the  defend- 
ant's train  passed  the  depot,  it  "was  overloaded,"  when 
there  was  evidence  tending  to  show  that  there  was  room 
for  a  number  of  other  passengers.  And  this  was  the 
hypothesis  upon  which  the  court  was  asked  to  charge  the 
jury  and  which  was  refused  by  the  court.  This  inadver- 
tence, as  we  think,  led  the  court  to  overrule  Pur  cell's  case, 
supra. 

After  as  full  investigation  as  we  have  been  able  to  give 
to  this  case,  we  are  of  the  opinion  that  the  true  ground  for 
allowing  exemplary  damages  is  personal  injury  to  plain- 
tiff caused  by  the  negligence  of  defendant  (and  we  do  not 
undertake  here  to  enumerate  all  the  causes  for  exemplary 
damages,  where  there   is   personal   injury).      And   where 
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there  id  no  personal  injury,  there  must  be  insult,  indignity, 
contempt,  or  something  of  the  kind,  to  which  the  law 
imputes  bad  motive  towards  a  plaintiff,  and  when  they  are 
allowed,  they  are  in  addition  to  compensatory  damages.  I 
Sedgwick  on  damages,  520  ;  5  Am.  &  Eng.  Enc,  p.  43, 
note  and  cases  cited. 

This  principle  we  find  is  recognized  and  enforced  in  the 
following  cases : 

A  railroad  conductor  kissed  a  lady  passenger  on  his  train 
and  she  was  allowed  to  recover  punitive  damages  upon  the 
ground  that  it  was  a  personal  indignity.  5  Am.  &  Eng. 
Enc,  p.  43. 

Where  a  railroad  conductor  refused  to  carry  a  passenger 
after  he  had  paid  his  fare,  the  road  is  liable  to  exemplary 
damages.  3  Sutherland  on  Damages,  Sections  935  and 
937.     This  is  upon  the  same  ground. 

Plaintiff  is  not  entitled  to  exemplary  damages,  unless 
there  is  a  wilful  or  intentional  violation  of  plaintiff's 
personal  rights.  Milwaukee  li.  R.  Co.  v.  ManeSj  91  U. 
S.,  489. 

Where  a  railroad  carried  a  lady  passenger  a  few  hundred 
yards  beyond  the  station,  and  upon  application  of  the  pas- 
senger refused  t  ^  back  the  train  to  the  station,  but  put  the 
paQ3enger  out  in  a  driving  rain  with  her  infant  child  and 
baggage,  the  defendant  was  held  to  be  liable  to  punitive 
damages.  But  this  was  put  upon  the  ground  of  personal 
indignity  and  insult,  as  all  cases  we  have  cited  are,  and  the 
fact  that  the  passenger  could  not  use  her  umbrella,  got  wet 
and  was  sick  from  the  effects,  was  only  allowed  in  evidence 
upon  the  measure  of  damages.  But  the  gravamen  of  the 
action  was  the  personal  indignity  with'which  the  plaintiff 
had  been  treated  by  the  defendant.  Railroad  v.  Sellers^ 
93  Ala.,  13.     We  might  cite  many  other  cases  to  sustain 
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the  principle  we  have  laid  down,  but  do  not  deem  it  neces- 
sary. 

We  make  no  question,  under  our  pystem  of  liberal  plead- 
inoj,  that  plaintiff  may  recover  either  in  contract  or  tort  if 
he  has  made  out  his  case.  But  he  can  no  more  recover  in 
tort  without  making  out  his  case,  than  he  could  recover  in 
contract  without  making  out  his  case. 

The  fact  that  the  defendant's  road  was  in  bad  condition 
was  no  insult  or  indignity  to  plaintiff.  And,  as  there  was  no 
personal  injury  on  account  of  its  bad  condition,  this  affords 
him  no  cause  of  action.  The  fact  that  defendant's  engine 
broke  down  on  the  8th,  when  plaintiff  was  in  Edenton,  was 
no  personal  insult,  indignity  or  intentional  wrong  to  plain- 
tiff. No  doubt  the  defendant  regretted  the  breaking  down 
of  the  engine  as  much  as  plaintiff.  The  fact  that  plaintiff 
had  a  right  of  action  for  breach  of  the  contract,  gives  him 
no  right  of  action  for  tort  against  the  defendant.  And, 
unless  he  had  the  right  to  maintain  an  action  of  tort,  he 
had  no  right  to  punitive  damages.  There  can  be  no  dam- 
age recovered  when  there  is  no  right  of  action.  Damages 
are  not  the  cause  of  action,  but  the  result  of  the  action. 

Taking  all  the  evidence  in  the  case  offered  by  the  plain- 
tiff, or  that  may  be  considered  in  his  favor,  we  do  not 
think  it  makes  a  cause  of  action  against  the  defendant,  in 
tort,  and  that  the  defendant  was  entitled  to  have  his  sec- 
ond prayer  for  instruction  submitted  to  the  jury,  to-wit: 
"Taking  the  entire  evidence  in  view,  the  plaintiff  is  not 
entitled  to  punitive  drimages."  This  was  refused  by  the 
court,  and  we  think  there  was  error. 

We  have  arrived  at  our  conclusion  by  a  different  treat- 
ment of  the  case,  to  some  extent,  from  that  adopted  by  the 
court  in  the  opinion  published  in  115  N.  C,  602.  But 
our  judgment  is  the  same.  And  in  this  opinion  we  do  not 
think  it  necessary  to  disturb  the  judgment   as   announced 
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in  Purcell's  case,  supra.  But  the  judgment  in  that  ease 
should  be  put  upon  the  ground  that  the  defendant  treated 
the  plaintiff  Purcell  with  indignity  and  contempt  in  rush- 
ing by  the  station  at  faster  speed,  when  there  was  room  for 
other  passengers,  or  at  least  when  there  was  evidence  tend- 
ing to  show  this,  and  the  court  refused  the  prayer  for 
instruction  submitting  this  question  to  the  jury.  The 
petition  is  dismissed. 

Dismissed. 

Clark,  J.  (concurring  in  part):  Concurring  in  the 
opinion  in  so  far  as  it  reinstates  the  authority  of  Purcell 
V.  Railroad,  108  N.  C,  414,  the  vast  and  growing  impor- 
tance of  the  principales  involved  in  this  case  to  every  one 
who  shall  travel  over,  or  ship  freight  by,  these  great  public 
agencies,  forbids  my  acquiescence  in  some  of  the  reason- 
ing relied  on  in  the  present  case. 

In  the  recent  case  of  Railroad  v.  Prentiss,  147  U.  S., 
106,  Mr.  Justice  Gray  commends  the  historical  instruc- 
tion of  Chief  Justice  Pratt  (afterwards  Lord  Camden) 
that  "a  jury  have  it  in  their  power  to  give  damages  for 
more  than  the  injury  received.  Damages  are  designed  not 
only  as  a  satisfaction  to  the  injured  person  but  likewise  as 
a  punishment  to  the  guilty  to  deter  from  any  such  pro- 
ceeding for  the  future,  and  as  a  prof  of  the  detestation 
of  the  jury  of  the  action  itself."  And  Mr.  Justice  Gray, 
for  the  Court  adds,  "Tlie  doctrine  is  well  settled"  that  the 
jury  in  addition  to  compensatory  damages  "may  award 
exemplary,   punitive    or    vindictive   damages   sometimes 

called  smart  money,  if  the  defendant  has  acted  wantonly 

or  with  criminal  indifference  to  civil  obligations."  In  the 
present  case  his  Honor  below  charged  the  jury  that  "If 
defendant  failed  to  provide  proper  means  for  transporta- 
tion of  passengers,  as  for  instance  the  plaintiff  in  this  case 
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9&  they  had  undertaken  to  do,  wantonly  and  wilfully,  the 
jury  may  give  punitive  or  punishing  damages:  and  the 
amount  of  such  is  largely  a  matter  for  the  jury  to  deter- 
mine, but  the  court  will  supervise  so  as  to  see  that  no 
wrong  is  done."  This  sums  up  in  a  few  words  the  whole 
controversy  in  this  case  and  it  is  this  charge  which  "is 
this  day  brought  into  question."  In  Purcell's  ease,  supra, 
this  Court  in  a  unanimous  opinion  laid  down  the  whole- 
some and  it  would  seem  the  necessary  principle  that  for 
the  wilful  and  wanton  violation  by  a  railroad  corporation 
of  the  regulations  prescribed  for  its  control  and  conduct  by 
the  law-making  power  {Code^  Sec.  1963)  such  corporation 
is  liable  to  punitory  damages.  These  words  ^^wilful  and 
wanton^'*  have  a  well  defined  meaning  in  our  courts  and 
have  been  construed  in  State  v.  Brigman,  94  N.  C,  888, 
and  State  v.  Morgan,  98  N.  C,  641,  to  mean  "purposely, 
intentionally  and  with  reckless  disregard  of  the  rights  of 
others."  Our  courts  have  upheld  the  authority  to 
grant  punitory  damages  in  all  proper  cases,  and  if  they 
could  ever  be  granted  against  a  corporation  in  any  case  it 
would  seem  certainly  they  should  lie  whenever  the  con- 
duet  of  its  officials  has  shown  a  "wilful,  intentional  viola- 
tion" of  the  statutes  enacted  hy  the  legislature  for  the 
control  of  these  corporations  and  a  "reckless  disregard  of 
the  rights  of  the  traveling  public"  or  shippers  of  freight. 

The  sovereignty  which  through  its  agents  created  and 
gave  existence  to  this  corporation  has  recognized  this  rule 
as  wholesome  and  just,  for  in  the  Act  creating  the  Rail- 
road Commission  (Act  1891  Ch.  320,  Sec.  11),  it  is  provided 
in  almost  identically  the  same  words  (indeed,  the  very  same, 
leaving  out  the  word  "wantonly")  that  for  a  "  wilful  viola- 
tion of  the  rules  and  regulations  made  by  the  Commission- 
ers, Railroad  companies  are  liable  for  exemplary  damages." 
It  would  be  the  strangest  of  anomalies  if  a  railroad  corpor- 
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ation  is  liable  to  exemplary  damages  for  the  wilful  viola- 
tion of  the  regulations  of  the  railroad  commission  but  is 
not  thus  liable  for  the  wilful  and  wanton  violation  of  the 
regulations  prescribed  by  the  legislative  power  which 
created  them  both.  And  we  should  have  this  further 
anomaly  in  the  law  :  A  telegraphic  dispatch  announcing 
the  critical  illness  of  a  near  relative  is  sent.  If  not  deliv- 
ered promptly  the  sendee,  as  is  properly  held  by  numer- 
ous decisions  of  this  Court,  is  entitled  to  exemplary  damages 
though  he  has  suifcred  no  personal  injury  nor  has  any 
indignity  been  inflicted  upon  him.  Young  v.  Telegraph 
Co.j  107  N.  C,  370 ;  Thompson  v.  Telegraph  Co.,  Hid, 
449;  Sherrill  v.  Telegraph  Co,,  116  N.  C,  664.  The 
reason  is  that,  being  put  upon  notice  by  the  tenor  of  the 
dispatch,  it  is  toan^n  an^i  wilful  violation  of  the  duties 
for  which  it  was  incorporated  for  the  compai;iy  to  fail  to 
deliver  the  message  promptly,  and  the  highest  reasons  of 
public  policy  require  that  exemplary  damages  should  be 
imposed.  Now,  suppose  the  dispatch  i^  delivered  and  the 
sendee  starts  for  his  home,  but  the  railroad  corporation 
finding  that  it  can  send  a  larger  number  of  passengers  to 
another  point,  stops  its  car — as  in  the  present  ease  they 
stopped  it  because  it  was  cheaper  to  send  a  broken  piece 
of  machinery  to  Norfolk  to  repair  than  to  keep  necessary 
repair  shops  or  another  engine — and,  by  this  wilful  and 
wanton  violation  of  its  statutory  duties  to  furnish  sufficient 
transportation,  the  recipient  of  the  telegram  does  not 
reach  the  bedside  of  his  dying  wife,  would  it  not  be  an 
anomaly  that,  for  a  wilful  and  wanton  violation  of  its  duty 
to  deliver  the  telegram  promptly,  the  telegraph  company 
is  liable  to  exemplary  damages,  but,  for  au  equally  wilful 
and  wanton  violation  by  the  railroad  corporation  to  trans- 
port the  passenger  according  to  schedule,  that  company  is 
only  liable  to   pay  the  passenger's  board   bill  during    his 
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detention  ?  In  a  case  where  the  corporation  failed  to  bring 
the  passenger  home  on  his  round-trip  ticket,  as  the  defend- 
ant in  this  case  failed  to  do,  punitive  damages  were  sus- 
tained in  Mead  v.  Railroad^  79  Ga.,  358. 

But  it  was  contended  on  the  argument  that  though  the 
railroad  corporation  is  liable  for  the  wilful  and  wanton 
violation  of  its  statutorj'  duty  in  running  its  trains  by  a 
station  without  stopping  and  thus  failing  to  take  on  a  pas- 
senger when  there  happens  to  be  a  vacant  seat,  it  is  not 
so  liable  if,  with  full  notice  of  more  passengers  waiting  at 
a  station  than  the  cars  can  carry  and  in  time  to  add  more 
cars,  it  fails  to  do  so.  It  is  difficult  to  recognize  the  author- 
ity to  hold  that  this'act  of  wilful  violation  of  its  statutory 
duties  and  wanton  disregard  of  the  rights  of  the  public 
does  not  subject  the  corporation  to  punitive  damages  while 
the  same  wilfulness  and  wantonness  in  lunning  by  a  sta- 
tion without  stopping  does  so  subject  the  corporation  if 
there  happens  to  be  a  vacant  seat.  It  is  the  same  wilful- 
ness and  wantonness  to  fail  to  have  sufficient  seats  when 
the  corporation  has  notice  in  time  and  cars  in  its  control 
as  not  to  stop  to  fill  the  empty  seat.  The  statute  author- 
izes no  such  discrimination.     It  provides  (Code^  Sec.  1963) 

"Every  railroad  corporation shMtnrnhhsuJleientaccmn- 

modation  for  the  transportation  of  all  such  passengers  and 
property  as  shall  within  a  reasonable  time  previous  thereto 
be  offered  for  transportation  at  the  place  of  stopping  and 

at   the  usual  stopping  places  established  for  receiving 

and   discharging  passengers  and    freight  for  that  train 

and  shall  be  liable  to  the  party  aggrieved  in  damages  for 
any  neglect  or  refusal."  The  statute  nowhere  intimates 
any  distinction  whereby  one  wilful  and  wanton  violation 
of  the  statute  is  cause  for  exemplary  damages  and  that 
another  equally  wilful  and  wanton  violation  of  the  same 
statute  incurs  no  such  liability. 
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The  reasonable  and  impartial  rule  laid  down  by  a  unaniv 
mouB  Court  in  Pnrcell's  case  is  that  if  the  breach  of  the 
statute  "was  mere  inadvertence  or  negligence  or  was  caused 
by  an  unforeseen  number  of  passengers  presenting  them- 
selves which  rendered  it  unsafe  to  take  a  greater  number 
aboard,  and  the  company  could  not  by  reasonable  diligence 
have  increased  the  number  of  cars,  then  the  plaintiff  could 

only    recover  compensatory     damages.     If   however the 

defendant  by  reasonable  diligence  couid  have  ascertained 
that  the  number  of  cars  was  insufficient  and  made  no  effort 
to  supply  the  deficiency,  but,  regardless  of  its  duties  and  of 
the  rights  of  those  whom  it  had  invited  to  present  them- 
selves at  its  regular  station  for  passage,  or  if  having  room 
for  additional  persons  it  passed  without  stopping,  this  dis- 
played a  gross  and  wilful  disregard  of  the  rights  of  the 
plaintiff  which  entitle  him  to  recover  punitive  dam- 
ages." This  is  sustained  by  numerous  authorities  in 
other  States.  Heirn  v.  McCaughan^  32  Miss.,  1 ;  Railroad 
V.  Hurst,  36  Miss.,  660:  Silver  v.  Kent,  60  Miss.,  124; 
Wilson  V.  Railroad,  63  Miss.,  352  ;  Railroad  v.  Sellers, 
93  Ala.,  9  ;  3  Sutherland  Dam.,  Sec.  937.  It  was  urged  on 
the  argument  that  it  would  be  difficult  often  to  decide  what 
state  of  facts  would  or  would  not  constitute  a  wilful  and 
wanton  disregard  of  statutory  duties.  But  that  does  not 
authorize  a  judicial  repeal  of  the  statute  either  in  whole  or 
in  part.  It  must  in  each  case  be  determined  whether  the 
facts«proved  show  a  "wilful  and  wanton  disregard  of  statu- 
tory regulations"  and  if  they  do  the  jury  is  empowered  to 
impose  eyemplary  damages  subject  to  the  protective  super- 
vision of  the  court  to  prevent  abuse  by  setting  aside  the 
verdict. 

But  it  was  further  argued  before  us  that,  while  a  rail- 
road corporation  is  by  statute  liable  for  "a  wilful  violation" 
of  the  regulations  of  the  railroad  commission,  it  is  not  lia- 
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from  one  who  is  in  a  position  to  know  the  situation  and 
whose  dnty  it  is  to  give  such  caution."  It  was  the  duty 
of  defendant  to  keep  the  crossing  repaired,  and  of  the 
manager  to  observe  and  know  its  condition.  Another 
question  suggested  in  this  connection  is  whether  it  was  not 
negligence  on  the  part  of  the  defendant  to  fail  to  warn 
Kiddick  of  peril  from  the  defective  condition  of  the  plank, 
and  whether  that  omission  of  duty  would  not  have  been 
deemed  the  proximate  cause  of  the  injury,  even  though 
some  antecedent  contributory  negligence  on  the  part  of 
the  plaintiff's  servant  had  been  shown  2  Shearman, 
supra.  Section  34:6.  But  since  we  have  reached  the  con- 
clusion that  there  was  no  evidence  of  the  culpability  of  the 
plaintiff,  it  is  needless  to  discuss  this  phase  of  the  case, 
and  it  is  suggested  only  as  an  argument  in  support  of  the 
position  that  the  court  below  did  not  err  in  holding  that 
there  was  not  sufficient  evidence  of  contributory  negligence 
to  require  the  submission  of  the  question  to  the  jury. 

We  cannot  conceive  how  the  reason  given  by  the  court 
for  refusing  to  submit  the  question  of  contributory  negli- 
gence, could  have  milled  the  jury  in  passing  upon  the  main 
issue  involving  the  culpability  of  defendant.  It  was  the 
duty  of  the  company  to  keep  the  crossing  in  safe  condi- 
tion, and  when  the  jury  were  told  that  it  was  negligence 
on  its  part  to  leave  holes  between  the  plank,  into  which  a 
horse's  foot  might  be  thrust,  in  the  portion  of  the  road 
passed  over  by  vehicles,  but  not  on  that  part  where  persons 
did  not  pass,  we  fail  to  discover  any  just  ground  for  com- 
plaint of  the  charge.     2  Shearman,  supra,  Sec.  346. 

It  is  settled  law  that  where  testimony  is  admitted  for  a 
purpose  for  which  it  is  competent,  but  without  explana- 
tion might  mislead  the  jury  upon  another  aspect  of  the 
case,  a  caution  from  the  Judge  in  his  charge  that  it  is  to 
be  considered  only  in  the  view  in  which  it  was  admitted, 
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removes  all  ground  for  exception.  This  disposes  of  the 
first  exception,  as  the  court  cautioned  the  jury  to  con- 
sider the  testimony  only  as  it  tended  to  show  a  demand. 

The  question  intended  to  elicit  from  a  witness  a  descrip- 
tion of  the  exact  condition  of  the  crossing. was  also  plainly 
competent.  In  view  of  the  fact  that  we  have  approved  of 
the  charge  of  the  court,  which  made  the  question  of  defend- 
ant's negligence  dependent  upon  their  finding  as  to  the 
defects  in  the  highways,  it  would  seem  needless  to  discuss 
the  exception  further.  It  was  competent  for  the  court  to 
allow  a  witness  to  use  a  diagram  of  the  crossing,  &c.,  which 
he  testified  was  a  correct  representation  of  it.  State  v. 
Whiteacre^  98  N.  C,  753.  This  is  not  an  instance  of  ofier- 
ing  a  map  to  show  location,  where  that  is  the  main  ques- 
tion, but  to  illustrate  the  testimony  of  the  witness  as  to 
the  relative  positions  of  objects  and  their  distance  from 
each  other,  as  bearing  upon  an  issue  involving  the  exercise 
of  proper  care  by  both  parties. 

For  the  reasons  given  we  conclude,  after  a  careful  review 
of  all  the  exceptions,  that  there  was  no  error. 

No  Error. 


FRANK  HANSLEY  v.  JAMESVILLE  &;  WASHINGTON  RAIL- 
ROAD COMPANY. 

Action    for    Damages — Exemplary  Da/mages — Railroad 
Companies — Negligence — Failure  to  Supply  a  Train, 

1.  The  true  ground  for  allowing  exemplary  damages  in  an  action 
against  a  railroad  company  for  damages  on  account  of  its 
negligence,  is  personal  injury,  or,  (in  the  absence  of  personal 
injury)  insult,  indignity,  contempt,  &c.,  to  which  the  law 
imputes  bad  motives  towards  the  plaintiff. 
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punishment  by  the  imposition  of  exemplary  damages  at 
the  hands  of  a  jury,  then  the  law-making  power  in  creating 
them  is  like  the  magician  in  the  Eastern  story  evoking  a 
spirit  which  mastered  and  destroyed  him.  The  rights  of 
the  people  are  too  much  at  stake  in  maintaining  the  prin- 
ciple that  railroad  corporations  are  liable  to  exemplary 
damages  for  the  "  wilful  violation  "  of  statutes  passed  for 
their  regulation,  equally  with  similar  violations  of  the 
regulations  of  the  railroad  commission,  for  any  .  denial 
or  limitation  of  such  principles  to  pass  unnoticed. 


L.  F.  BROOKS  v.  JAMESVILLE  &  WASHINGTON  RAILROAD 

COMPANY. 

(For  syllabus,  see  Hansley  v.  Railroad  Company y  ante,) 
Petition  to  rehear  same  case  reported  in  115  N.  C,  609. 

FuRCHEs,  J.:  The  facts  in  this  case  are  substantially 
the  same  as  in  Hansley's  case,  and  for  the  reasons  there 
assigned  the  petition  to  rehear  in  this  case  is  dismissed. 

Dismissed. 
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FARMERS  CO-OPERATIVE  MANUFACTURING  COMPANY 
V.  ALBEMARLE  &  RALEIGH  RAILROAD  COMPANY. 

Na/vigdble  Waters — Obstruction — Sight  of  Action — Zia- 
hility  for  Damages — Measure  of  Damages — New 
Trial — Practice, 

1.  Navigable  waters  include  all  those  which  afford  a  channel  for 

useful  commerce,  and  such  are  public  highways  of  common 
right. 

2.  While  the  damage  recoverable  in  a  civil  action  founded  upon 

the  obstruction  of  a  public  highway  must  be  special,  and 
such  as  is  not  common  to  every  one  who  actually  does  pass 
or  may  travel  on  it,  yet  the  wrong  may  be  to  a  number  or 
to  a  class  of  persons,  and  each  may  have  a  right  of  redress. 

3.  The  construction  of  a  bridge  across  a  navigable  stream  without 

any  draw  therein  to  permit  the  passage  of  boats  will  render 
the  wrong  doer  liable  for  special  damage  to  a  boat  owner 
whose  business,  in  common  with  other  boat  owners,  requires 
the  transportation  of  material  for  manufacturing  purposes 
from  a  point  below  to  a  point  above  the  obstruction. 

4.  In  such  case  it  is  immaterial  whether  the  owner's  boat  is  licensed 

or  does  business  as  a  common  carrier,  as  well  as  for  the  trans- 
portation of  the  owner's  own  materials. 

5.  Where  the  owner  of  a  boat  was  compelled  by  an  obstruction 

across  a  navigable  river  to  unload  his  cargo  of  cotton  seed, 
but,  instead  of  procuring  another  conveyance,  left  the  seed 
exposed  to  the  weather,  and  it  was  injured  ;  Held^  that  the 
measure  of  damages  was  the  value  of  the  boat  for  the  time  it 
was  delayed,  including  reasonable  wages  paid  to  the  crew, 
but  that  no  recovery  could  be  had  for  injury  to  the  seed  from 
exposure,  or  for  the  cost  of  unloading  it. 

5.  Where  plaintiff  in  an  action  for  damages  recovers  judgment, 
and  the  only  error  is  in  an  instruction  as  to  measure  of 
damages,  a  new  trial  may  be  granted  for  the  determination 
of  that  question  alone. 

Civil  action  to  recover  damages  from  the  defendant  for 
the  obstruction  of  the  passage  of  plaintiff's  boat  by  defen- 
dant's bridge  across  Tar  River,  Tarboro,  tried  before  Mclver^ 
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Judge,  and  a  jury,  at  June  Term,  1895,  of  Edgecombe  Supe- 
rior Court. 

The  complaint  after  alleging  that  plaintiff  corporation 
is  the  owner  of  a  boat  called  the  Beta  duly  authorized  and 
licensed  to  navigate  Tar  River,  a  navigable  stream  from  the 
town  of  Tarboro  up  to  Shiloh,  the  place  of  business  of  the 
plaintiif,  alleged  as  follows : 

"5.  That  the  defendant  constructed  across  said  river  at 
and  near  the  town  of  Tarboro  a  bridge  without  a  draw 
therein,  so  as  to  permit  the  boat  of  plaintiff  to  pass  under 
said  bridge  as  it  in  common  with  other  boats  had  a  right 
to  do ;  and  by  reason  of  the  failure  by  the  defendant  to 
have  any  such  draw  in  said  bridge,  it  became  a  nuisance, 
and  the  defendant  thereby  obstructed  the  said  navigable 
stream  so  that  plaintiff's  boat  could  not  pass  along  said 
navigable  stream  as  aforesaid  with  its  freight. 

"6.  That  the  plaintiff  used  said  boat  principally  for 
transporting  cotton  seed  and  other  freight  to  and  from 
its  cotton  seed  oil  mill,  situated  at  Shiloh,  as  above 
stated. 

"7.  That  long  prior  to  the  commencement  of  this  action, 
and  the  damage  hereinafter  complained  of,  the  plaintiff 
requested  the  defendant  to  abate  said  nuisance  and  to 
remove  said  obstruction  to  navigation  by  placing  a-  draw 
in  said  bridge,  so  as  to  permit  its  boat  to  pass  under  said 
bridge,  but  the  defendant  delayed  and  refused  to  do  so  until 
after  the  commencement  of  this  action. 

"8.  That  on  about  the  1st  of  April,  1890,  to  the  5th  of 
April,  1890,  inclusive,  the  plaintiff^s  boat  loaded  with 
freight,  to  the  great  loss  and  damage  of  plaintiff,  was  delayed 
and  prevented  from  navigating  said  stream  by  passing 
under  said  bridge  for  five  days ;  and  on  the  17th  day  of 
March,  1891,  to  the  31st  day  of  March,  1891,  inclusive,  the 
plaintiff's  boat  loaded  with  freight  was  delayed    iand   pre- 
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vented,  to  the  great  loss  and  damage  of  the  plaintiff,  for  a 
period  of  10  days,  by  reason  of  the  obstruction  and  nui- 
sance aforesaid  on  acount  of  not  being  able  to  pass  under 
said  bridge,  whereby  the  plaintiff  was  damaged  to  the  extent 
of  $525.00. 

"Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $525.00  and  for  cost  of  this  action 
and  for  such  other  and  further  relief  as  plaintiff  may  be 
entitled   to." 

The  answer  of  the  defendant  denied  that  the  plaintiff's 
boat  was  duly  authorized  and  licensed  to  navigate  Tar 
river,  and  also  denied  that  Tar  river  was  navigable  between 
the  defendants  bridge  and  Shiloh,  being  of  such  low  water 
that  for  many  months  of  the  year  it  would  not  float  plaintiff's 
boat  which  was  the  only  boat  plying  on  the  river  above  the 
bridge,  and  that  its  trips  were  dependent  on  the  quantity 
of  rain-fall.  The  defendant  also  averred  that  the  boat  plied 
on  the  river  for  the  purpose  of  traniaporting  such  articles  as 
the  plaintiff  or  its  stockholders  might  require  from  time  to 
time.     The  answer  further  states  : 

"It  is  true  that  defendant  constructed  a  bridge  across 
said  river,  but  denies  that  it  thereby  created  a  nuisance. 
And  that  said  bridge  was  constructed  many  years  before 
the  plant  of  said  plaintiff  was  erected  and  before  it  pur- 
chased a  boat  to  ply  on  said  river  for  its  convenience  in 
transporting  its  cotton  seed  and  other  freight.  That,  when 
said  plaintiff  began  to  ply  its  said  boat  on  said  river,  the 
said  bridge  had  been  constructed  for  many  years  as  afore- 
said, and  that  the  said  boat  could,  the  water  being  suffi- 
cient, safely  pass  under  the  bridge,  except  in  very  high 
freshets,  and  these  do  not  often  occur  in  said  river.  That 
said  bridge  was  constructed  about  twelve  years  ago,  and 
that,  at  that  time,  there  was  no  attempt  of  any  kind,  by 
any  person  or  any  corporation, to  navigate  said  stream  above 
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said  bridge  ;  nor  since  until  about  three  years  ago  the  plain- 
tiff put  said  boat  on  the  river  and  attempted  to  navigate 
the  same  above  the  said  bridge  for  its  own  uses  and  pur- 
poses ;  and  even  now,  the  said  plaintiff  is  the  only  person 
attempting  to  navigate  said  river  above  said  bridge  and 
they  have  only  the  one  boat  which  makes  only  occasional 
trips  as  the  needs  of  the  plaintiff  may  demand." 

The  issues  submitted  and  responses  were  as  follows : 

"I.  Is  Tar  river  from  the  defendant's  bridge  toShiloh  a 
navigable  stream  ?     Ans.     Yes. 

"2.  Was  the  plaintiff's  boat  obstructed  and  prevented  by 
the  defendant's  bridge  from  navigating  said  river  between 
said  points  on  the  days  named  in  the  complaint?  Ans. 
Yes. 

"3.  What  damage  has  plaintiff  sustained  thereby?  Ans. 
$402.70,  no  interest." 

E.  V.  Zoeller,  secretary  and  treasurer  of  plaintiff,  testi- 
fied that  the  plaintiff  corporation  manufactures  cotton- 
seed meal,  etc.,  at  Shiloh,  three  miles  up  Tar  river  from 
Tarboro,  and  owns  the  steamer  Beta^  which  plies  between 
Washington  and  Shiloh,  and  is  used  for  carrying  the  com- 
pany's own  products  and  those  of  its  customers.  The  wit- 
ness further  testified  : 

"The  Beta  was  obstructed  in  passing  up  the  stream  a 
number  of  times,  but  we  made  no  complaint  for  detention 
until  from  March  17th  to  31st,  and  from  April  1st  to  5th, 
inclusive  of  all  dates,  1890.  Again  January  15th  to  29th, 
1892,  both  dates  inclusive.  Again  March  2d  to  5th,  April 
12th  to  28th,  1892,  both  dates  inclusive.  Again  numbers 
of  times  since  action  was  brought.  Complaints  were  made 
to  defendant  in  writing. 

"Damages  were  $225.  Damage  sustained  March  17th  to 
April  5th,  1890,  $8  to  $10  per  day  expenses  of  maintain- 
ing the  boat  and  crew,  and  $5  per  day   estimated  loss  of 
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profit  on  freight ;  we  were  earning  $100  per  week  freight. 
January  15th  to  29th,  1892,  damages  expenses  of  unloading 
cargo  and  returning  to  Sparta  for  other  freight  which  was 
waiting  for  boat,  and  reloading,  $7.29  and  $6.75.  Dam- 
age to  plaintiff's  cottonseed  which  boat  had  to  unload  on 
landing  at  Tarboro  on  account  of  boat  not  being  able  to 
pass  under  defendant's  bridge  on  way  to  Shiloh,  $76.66  ; 
board  and  wages  of  crew,  $122.50  ;  estimated  profit  on 
freight,  if  we  had  been  running,  $140,  total  $343.20. 
Could  not  get  under  railroad  bridge  and  had  to  unload 
and  go  back  to  Sparta  to  save  some  seed  there.  Letter 
book,  page  5,  March  2  to  5,  1892,  shows  wages  and  board 
of  crew,  4  days  $30,  loss  on  freight  by  not  running,  $30, 
total  $60.  Damage  arrived  at  the  same  way  as  the  other. 
Page  6,  letter  book,  April  12  to  23,  1892,  board  and  wages 
of  crew,  $40,  estimated  loss  of  profit  on  freight,  $30,  total 
$70. 

"Tar  river  is  navigable  from  bridge  to  Shiloh.  Been 
running  boat  from  fall  of  1888  or  1889.  Draw  put  in 
bridge  about  three  years  ago,  since  the  commencement  of 
these  actions.  The  railroad  replied  to  first  letter.  Have 
not  paid  the  plaintiff  for  the  damages. 

"Railroad  bridge  is  an  obstruction  in  high  water.  It 
requires  from  17  to  18  feet  from  bottom  of  bridge  to  water 
to  let  this  boat  pass  under.  When  water  rose  it  shortened 
this  distance.  We  unscrewed  exhaust  and  steam  whistle 
pipe  several  times  so  that  boat  could  pass  under  bridge. 
There  was  a  boat  on  river  prior  to  ours.  Beginning  about 
October,  as  a  rule,  and  continue  to  run  until  May  or  June 
1st.  We  commenced  last  year  between  middle  of  Septem- 
ber and  October  1st ;  sometimes  there  was  not  enough 
freight  and  sometimes  not  enough  water ;  we  have  not 
been  stopped  this  season  on  account  of  low  water  ;  stopped 
by  county  bridge  some  few  times,  by  high  water  since   the 
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draw  was  put  in  defendant's  bridge ;  boat  will  carry  from 
35  to  40  tons  ;  draught  from  15  to  18  inches  ;  loaded,  about 
3i  feet ;  navigating  the  river  has  been  a  paying  business 
for  our  company." 

"Navigation  of  river  by  boat  does  not  depend  on  rainfall. 
Can  navigate  above  bridge  in  ordinary  low  water  ;  water 
lower  than  ordinary  low  water  now  and  was  last  week  ;  my 
boat  was  stuck  just  below  mill  last  week  and  I  got  some 
mill  hands  to  shove  her  off;  first  time  this  season.  Take 
her  off  in  summer  for  want  of  freight  as  much  as.  water  ; 
I  think  it  probable  that  I  stated  May  25th,  1893,  that  boat 
was  taken  off  on  account  of  want  of  water.  We  always 
accept  freight  subject  to  want  of  water.  Sometimes  the  river 
is  not  navigable." 

Witnesses  for  the  defendant  testified  that  the  boat  £eta 
could  not  navigate  the  river  above  Tarboro  in  ordinary  low 
water. 

The  defendant  moved  the  court  to  dismiss  the  plaintiff^s 
action  for  that  the  complaint  therein  does  not  state  a  cause 
of  action  : 

"For  that  it  appears  from  said  complaint:  That  Tar 
river  is  a  navigable  stream  ;  that  the  defendant  has  built 
a  bridge  across  said  stream  ;  that  said  bridge  obstructs  the 
free  passage  of  all  boats  navigating  said  river;  that  said 
bridge  is  a  public  nuisance;  and  that  the  complaint  fails  to 
state  and  allege  that  the  damage  claimed  was : 

"1.  Special  and  particular  to  the  plaintiff's  boat. 

"2.  That  the  said  obstruction  by  the  defendant's  bridge 
was  the  immediate  and  direct  cause  of  the  said  damage. 

"3.  That  the  said  obstruction  was  the  special  and  direct 
cause  of  the  damage  which  the  plaintiff  claims." 

The  motion  was  denied  and  defendant  excepted. 

The  court,  after  recapitulating  tlie  testimony,  charged 
the  jury  as  follows: 
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Gentlemen  of  the  jury,  the  first  issue  submitted  to  you  is, 
"Is  Tar  river  from  the  defendant's  bridge  to  Shiloh  a  navi- 
gable river  ?"  Now,  on  that  issue,  I  charge  you  that,  if 
you  find  from  the  evidence  that  the  water  in  Tar  river 
from  Tarboro  to  Shiloh  is  of  suflieient  depth  for  a  consid- 
erable portion  of  the  year  and  with  such  regularity  that 
prudent  business  men  can  calculate  as  to  its  condition 
with  such  certainty  as  to  enable  them  to  navigate  the  river 
with  profit  and  permit  the  passage  of  boats  and  steamers  in 
common  use  for  internal  commerce,  you  will  answer  that 
issue, ''Yes."  If  not,  then  you  will  answer  it,  "No."  If 
your  answer  to  this  issue  shall  be  no,  that  would  be  an  end 
of  this  case  and  you  need  not  consider  the  others.  But,  if 
you  should  answer  this  issue,  "Yes,"  you  should  consider 
the  second  issue,  "Was  the  plaintiff's  boat  obstructed  and 
prevented  by  the  defendant's  bridge  from  navigating  said 
river  between  said  points  on  the  days  named  in  the  com- 
plaint ?"  As  to  that  issue,  if  you  believe  the  testimony,  it 
will  be  your  duty  to  answer  it  "Yes."  Then  as  to  the 
third  issue,  "What  damage  has  the  plaintiff  sustained 
thereby  ?"  I  charge  you  in  considering  this  question  of 
damage,  that  it  is  your  duty  to  consider  the  number  of 
days  the  boat  was  detained,  the  cost  of  maintaining  the 
crew,  the  damage  to  cotton  seed,  if  there  was  any,  and  the 
cost  of  unloading  and  reloading  the  boat,  if  you  find  that 
the  detention  made  it  necessary  to  do  so  and  the  same  was 
actually  done.  I  charge  you  that,  if  you  find  from  the  evi- 
dence that  the  plaintiff's  boat  had,  at  any  of  the  times  of 
the  alleged  stopping  of  its  boat  on  its  way  up  the  river, 
passed  under  the  defendant'l  bridge  and  was  stopped  by 
the  county  bridge,  the  defendant  would  not  be  liable  for 
any  damage  caused  by  that  stopping,  and  you  should  deduct 
this  from  the  plaintiff's  claim.  I  am  asked  to  charge  you, 
and  do  so,  that  the  measure  of  damages  is  not  the  amount 


586  IN  THE  SUPREME  COURT.  [117 

Manufacturing  Company  v.  Railroad. 

the  boat  might  have  earned  in  freight,  but  the  amount  of 
actual  expense  while  the  delay  lasted  and  actual  damage 
to  cottonseed,  and  the  cost  of  unloading  and  reloading  the 
boat.  If  you  find  from  the  evidence  that  the  plaintiff 
could  have  pursued  its  business  on  that  part  of  the  river 
below  the  bridge,  and  it  was  not  necessary  for  the  boat  to 
remain  tied  up  and  idle,  then  the  damage  would  be  the 
maintenance  of  the  crew,  the  damage  to  the  cotton  seed 
and  the  cost  of  unloading  and  reloading  the  boat. 

"As  to  the  interest,  that  is  a  matter  with  you  ;  can  allow 
it  or  not  as  you  please." 

There  was  a  verdict  for  the  plaintiff  and  from  the  judg- 
ment thereon  the  defendant  appealed. 

J/r.  S,  G.  Connor,  for  plaintiff. 

Mr.  John  L,  Bridgers,  for  defendant  (appellant). 

Avery,  J.:  The  most  interesting  question  presented  by 
this  appeal  is  whether  the  plaintiff  in  any  aspect  of 
the  evidence  has  shown  such  special  damage  as  would 
entitle  him  to  redress  by  civil  action  for  a  public  nui- 
sance. 

The  law  provides  an  adequate  remedy  for  the  wrong  to 
the  public  and  thereby  prevents  a  multiplicity  of  vexatious 
private  actions.  But  in  order  to  the  maintenance  of  a 
civil  action  by  an  individual,  in  addition  to  the  indict- 
ment by  the  State,  it  is  not  made  incumbent  on 
him  to  show  an  injury  from  which  he  is  the  sole  or 
even  a  peculiar  sufferer.  The  damage  recoverable  in  a 
civil  action  founded  upon  the  obstruction  of  a  public  high- 
way must  however  be  such  as  is  not  common  to  every  one 
who  actually  does  pass  or  may  travel  over  the  highway. 
It  must  be  unusual  or  extraordinary  but  not  necessarily  sin- 
gular. While  the   wrong  must  be  special,  as  contradistin- 
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guished  from  a  grievance  common  to  the  whole  public,  who 
have  the  right  to  use  the  highway,  it  may  nevertheless  be 
the  common  misfortune  of  a  number  or  even  a  class  of 
persons  and  give  to  each  a  right  of  redress.  The  amounts 
of  damage  recoverable  by  them  may  vary  according  to 
the  extent  of  the  loss  shown  in  each  case,  but  every  one  of 
them  may  maintain  his  status  in  court  by  alleging  and 
proving  precisely  the  same  sort  of  wrong  caused  by  the 
same  obstruction.  For  instance,  in  the  familiar  case  of  the 
plaintiff  who  was  injured  by  falling  into  a  ditch  dug  by 
another  acrosR  the  public  highway,  referred  to  by  the  ele- 
mentary writers  and  the  courts  to  illnstrate  the  principle 
upon  which  civil  actions  are  maintainable  in  such  cases, 
it  would  not  have  impaired  the  right  of  the  first  man  who 
Buffered  from  falling  into  it,  if  a  dozen  of  his  neighbors 
had  tumbled  into  it  afterwards  on  the  same  day  and  had 
received  more  serious  injury  than  he.  So  in  Downs  v. 
City  of  High  Pointy  115  N.  C,  182,  where  the  municipality 
created  a  public  nuisance  by  negligence  in  allowing  a 
sewerage  ditch  to  discharge  its  contents  in  a  place  where 
the  nauseous  smell  annoyed  the  whole  public,  but  gave  to 
the  plaintiff  a  right  of  action  because  of  his  sickness  and 
that  of  members  of  his  family,  due  solely  to  the  disagreea- 
ble odors,  it  would  have  been  none  the  less  competent  for 
him  to  claim  the  right  to  show  special  damages,  or  sach  as 
was  not  common  to  the  whole  public,  because  it  appeared  that 
other  families  in  the  vicinity  and  on  all  sides  of  the  defec- 
tive ditch  had  suffered  in  a  similar  way  and  claimed  like 
redress  in  the  courts. 

Bishop,  in  his  work  on  non-contract  law,  section  424, 
by  way  of  illustrating  the  principle  we  are  discussing 
says :  "So,  likewise,  it  is  a  nuisance  to  obstruct  a  navigable 
stream;  therefore,  if  one  is  by  such  obstruction  prevented 
from  fulfilling  his  contract,  he  can  maintain  a  civil  suit 
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against  the  obstructor."  The  first  authority  cited  to  sus- 
tain the  author's  view  was  Dudley  v.  Kennedy^  63  Me., 
465,  where  the  facts  were  that  the  plaintiff,  who  had 
engaged  to  transport  rocks  and  gravel  in  boats  on  the 
Kennebec  river,  which  is  a  navigable  stream,  was  pre- 
vented from  carrying  out  his  contract  by  a  boom  placed 
across  the  river  between  the  point  at  which  the  rock  and 
gravel  were  procured  and  the  point  of  delivery,  and  the 
court  held  that  the  defendant  was  liable  in  a  civil  action 
for  special  damage.  Though  few  of  them  are  so  directly 
in  point  as  the  case  just  cited,  there  is  no  dearth  of  author- 
ities in  which  the  general  principle,  as  we  have  formu- 
lated it,  is  so  fully  sustained  as  to  make  its  application  to 
the  case  at  bar  obvious  and  the  deduction  inevitable. 
Guesley  v.  Codling^  2  Bingham  (0  English  Com  Law) 
407  ;  Chichester  v.  Lithoridge^  Nile's  reports  (C.  PI.)  70, 
74 ;  Hughes  v.  Heiser^  2  Am.  Dec,  459  (1  Binney)  463 ; 
Rose  V.  Miles^  2  M.  &  S.,  101 ;  Burroughs  v.  Pixley^  1 
Am.  Dec,  56  (1  Root  362.) 

It  is  not  material  whether  this  particular  boat  was 
licensed  or  whether  other  individuals  owned  boats  that 
were  engaged  in  navigating  the  river.  If  the  plaintiff 
suffered  damage  common  to  a  class  whose  business  required 
the  transporation  of  material  for  manfacturing  purposes 
from  a  point  below  the  obstruction  to  a  plant  located  above 
it,  but  not  common  to  the  whole  public,  his  right  is  not 
impaired  by  the  fact  that  the  boat  was  doing  business  as  a 
common  carrier  as  well  as  for  the  manufacturers  who 
owned  it.  The  case  oi  Dunn  v.  Stove,  2  Car.  Law  Rep., 
241,  falls  far  short  of  sustaining  the  defendant's  conten- 
tion. There,  the  plaintiff  claimed  special  damage  because 
a  dam  placed  by  the  defendant  across  the  stream  below 
the  plaintiff's  riparian  possessions  obstructed  the  passage 
of    fish,    and  prevented  the   plaintiff  from  catching  and 
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using  them.  The  court  seem  to  have  rested  the  decision 
entirely  upon  the  ground  that  the  fish  were  not  the  prop- 
erty of  the  plaintiff  but  were  subject  to  become  the  prop- 
erty of  any  person  living  on  the  stream  upon  reclaiming 
them.  Chief  Justice  Taylob  delivering  the  opinion  said : 
"But  what  property  could  plaintiff  have  in  the  fish  in  their 
wild  state,  before  they  ascended  to  the  water  flowing  over 
his  land?  In  animals /lera^  naturae  a  man  may  have  a 
qualified  property  which  continues  only  while  they  are  in 
his  possession  or  under  his  control  ;  and  no  long  they  are 
under  the  protection  of  the  law.  But  the  defendant  has 
the  same  extent  of  ownership  in  them,  in  virtue  of  which 
he  might  have  caught  them  in  his  own  waters  and  thus 
have  done  an  equal  injury  to  the  plaintiff's  fishery."  The 
cotton  seed  which  the  plaintiff  was  transporting  up  the 
river  was  its  property  and  was  in  a  boat,  which  was  private 
property,  and  was  entitled  under  the  protection  of  the  law 
to  pass  over  the  highway  without  obstruction  and  damage 
growing  out  of  detention.  We  understand  the  court  to 
broadly  intimate  that,  had  the  injury  complained  of  in 
Dunn  V.  Stove,  supra,  grown  out  of  the  detention  of  prop- 
erty instead  offish  by  the  obstruction,  a  different  principle 
would  have  applied.  Though  any  and  every  person  had 
the  right  to  transport  goods  and  chattels  along  the  river, 
just  as  the  whole  public  might  have  enjoyed  the  use  of  the 
highway  which  was  traversed  by  the  ditch,  a  right  of 
action  accrued  only  to  those  who  attempted  to  avail  them- 
selves of  this  privilege,  and  suffered  by  the  detention  of 
goods  in  the  one  case  and  from  injury  to  their  persons  or 
property  in  the  other.     Hose  v.  Miles,  supra. 

"Navigable  waters  include  all  those  which  afford  a  chan- 
nel for  useful  commerce.  Such  waters  are  public  highways 
of  common  right."  16  Am.  &  Eng.  Enc,  236.  "It  is  not 
necessary  that  such    waters  be   fit  for   navigation  at  all 
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tiniesj  but  their  capacity  therefor  must  recur  with  regu- 
larity." 16  Am.  &  Eng.  Enc,  243,  note  1 ;  Oommis- 
aioners  v.  Lumber  Co.,,  116  N.  C,  731.  Upon  the  testi- 
mony, which  was  not  controverted,  the  defendant  clearly 
had  no  cause  to  complain  of  the  instruction  which  left  the 
question  of  navigability  to  the  jury  under  the  foregoing 
rule. 

We  are  of  opinion,  however,  that  the  court  erred  in 
allowin'g  the  jury  to  consider  the  cost  of  loading  and 
unloading  the  cotton,  and  of  damage  to  the  cotton  seed  by 
exposure  after  they  were  unloaded.  The  damage  to  the 
cotton  seed  was  caused  directly  by  leaving  them  exposed, 
not  by  the  obstruction.  If  they  had  been  kept  in  the 
boat  or  stored  in  a  well  constructed  warehouse,  they 
would  have  remained  uninjured  after  being  detained  with 
the  boat  for  want  of  a  draw  in  the  bridge.  The  plaintiflF 
was  clearly  entitled,  as  damages,  to  the  reasonable  worth 
of  the  boat  for  such  time  as  it  was  detained  bv  the  obstruc- 
tion  ;  and,  in  determining  what  the  boat*  was  worth,  it  was 
competent  to  consider  wages,  if  reasonable,  paid  to  the 
hands,  as  the  value  of  its  services  were  to  some  extent 
dependent  upon  the  cost  of  the  crew.  Guesley  v.  Codling^ 
supra.  If  the  plaintiff  during  the  period  of  detention  had 
provided  other  means  of  transporting  the  cotton  seed 
around  the  bridge  to  the  mill  above,  the  rule  would  have 
been  the  same  as  that  applicable  to  detained  passengere 
{Ham^ley  v.  Railroad^  116  N.  C,  at  page  609,  and  the 
authorities  there  cited),  and  the  reasonable  cost  of  carry- 
ing them  by  another  route  might  have  become  an  element 
of  the  damage  assessed.  In  the  case  of  Rose\.  Milesy 
^'wpra,  Lord  Ellen  borough  said:  "He  (the  plaintiff)  has 
been  impeded  in  his  progress  by  the  defendants  wrong- 
fully moving  their  barge  across  and  has  been  compelled  to 
unload  and  carry  his  goods  over  land,  by   which  he  has 
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incurred  expense,  and  that  expense  is  caused  by  the  act  of 
the  defendants.  If  a  man's  time  or  his  money  is  of  any 
value,  it  seems  to  me  that  this  plaintiff  has  shown  a  par- 
ticular damage."  Bayley,  J.,  said  that  the  plaintiff  had 
placed  the  defendant  in  a  situation  that  he  unavoidably 
must  incur  expense  in  order  to  carry  his  goods  another 
way,  while  Damper,  J.,  said  "The  expense  was  incurred 
by  the  immediate  act  of  the  defendant,  for  the  plaintiff 
was  forced  to  unload  his  goods  and  carry  them  overland. 
If  this  is  not  a  particular  damage,  I  scarcely  know  what 
it  is."  Chichester  v.  Lithhridge^  supra.  But  the  plaintiff, 
instead  of  procuring  another  conveyance  for  the  cotton 
seed,  left  them  exposed,  so  that  they  were  injured.  The 
measure  of  damage,  therefore,  was  the  reasonable  cost  of  the 
boat,  which  was  in  the  employment  of  the  plaintiff  during 
the  period  of  detention.  It  is  true  that,  upon  a  familiar 
principle,  the  defendant  might  have  claimed  a  deduction 
from  the  aggregate  value  of  its  services  during  such  time, 
of  any  sum  which  the  boat  and  crew  actually  earned,  but. 
no  evidence  of  that  nature  was  introduced.  Hassard- 
Short  V.  Hardison^  114  N.  C,  at   page  482. 

A  different  case  might  have  been  presented  if  the 
plaintiff  had  been  transporting  a  cargo  to  a  market  above 
and  had  lost  the  advantage  of  the  market.  Dudley  v.  Ken- 
nedy^ supra,  but  the  gravamen  of  the  complaint  here  is  the 
cost  incurred  by  detaining  the  boat.  See  Guesley  v. 
Codling^  supra. 

We  conclude,  therefore,  that  there  was  error  in  the 
instruction  given  as  to  the  proper  measure  ot  damage, 
while  there  was  no  error  in  the  other  rulings  complained 
of,  and  a  new  trial  will  be  awarded  only  upon  the  ques- 
tion of  the  amount  of  damage  which  the  plaintiff  is  entitled 
to  recover.  Tillett  v.  Railroad,  115  N.  C,  662.  New 
trial  as  to  damage.  New  Trial. 
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W.  E.  DANIEL,  ADMINISTRATOR  OP  KEY,  v.  PETERSBURe 

RAILROAD  COMPANY. 

Action  ^f or  Damoffes — Common  Carriers — Railroad  Com- 
panies^ Liability  of  for  Wrongful  Acts  of  Servants. 

1.  Except  where  the  proximate  cause  of  an  injury  to  a  passenger 

is  the  act  of  God,  or  the  public  enemy,  and  beyond  the  power 
of  a  common  carrier,  exceeding  all  reasonable  effort,  to  pre- 
vent it,  the  carrier  is  liable  as  an  insurer,  and  is  bound  to 
exercise  the  greatest  practicable  care  and  the  highest  degree 
of  prudence  and  utmost  human  skill  to  protect  its  patrons 
against  loss  or  damage,  and  this  duty  exists  from  the  incep- 
tion to  the  end  of  the  relation  created  by  the  contract  of 
carriage. 

2.  A  patron  of  a  common  carrier  while  on  the  premises  of  the  latter, 

on  business  connected  therewith,  is  entitled  from  the  agents 
of  such  common  carrier  to  protection  from  assault,  injury  and 
insult,  and  violent  language  or  conduct  of  the  patron  will  not 
justify  or  excuse  the  violent  language  or  conduct  of  the  agent 
of  the  carrier. 

8.  A  common  carrier  is  liable  for  the  violent  conduct  of  its  agent 
when  acting  within  the  scope  of  his  employment  or  line  of 
'  duty. 

4.  Whether  the  wrongful  act  of  a  servant,  for  which  its  employer 

is  sought  to  be  held  responsible,  was  committed  by  the  ser- 
vant while  in  the  service  of  his  employer,  and  in  the  scope 
of  his  employment,  is  a  question  for  the  jury. 

5.  Where,  in  an  action  against  a  railroad  company  for  damages  for 

the  wrongful  killing  of  plaintiff^s  intestate  by  defendant's 
depot  agent,  it  appeared  that  decedent,  while  at  the  defend- 
ant's depot,  taking  out  his  baggage,  which,  as  a  passenger, 
he  had  left  there,  was  shot  and  killed  by  the  depot  agent  on 
a  tcount  of  abusive  langni&g6  which  the  decedent  usedto  the 
agent,  and  the  jury  found  for  their  verdict  that  the  agent 
was  acting  in  the  line  of  his  employment  as  such,  its  verdict 
will  not  be  disturbed. 

6.  In  such  case,  when  the  killing  was  shown,  the  burden  of  show- 

ing extenuating  circumstances  by  a  preponderance  of  evi- 
dence was  on  the  defendant. 
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(AvBRY,  J.,  concurs^  but  dissents  from  so  much  of  the  opiuion 
of  the  Chief  J  ustice  as  (according  to  his  construction  of  it)  makes 
the  liability  of  defendant  dependent  upon  the  question  whether 
the  agent  was  acting  within  the  scope  of  his  employment,  he  hold- 
ing the  view  that  the  liability  of  a  common  carrier  for  the  acts 
of  its  servants  is  absolute  as  to  injuries  inflicted  by  them  on  per- 
sons under  their  protection.  He  also  emphasizes  his  view  that 
the  principle  decided  by  this  case  applies  only  to  common  carriers, 
and  not  to  master  and  servant  generally.) 

This  was  a  civil  action,  tried  before  his  Honor  Judge 
Mclvei\  and  a  jury,  at  May  Term,  1895,  of  Halifax  Supe- 
rior Court,  to  recover  damages  for  the  killing  of  plaintiiFs 
intestate  by  one  John  F.  Lifsey,  agent  for  defendant,  at 
Garysburg,  N.  C. 

The  following  issues  were  submitted  to  the  jury  by  con- 
sent of  counsel  : 

1.  Did  defendant  wrongfully  kill  Key  through  its  agent, 
Lifsey  'i 

2  AVhat  damage  Jias  the  plaintiff  sustained  by  reason 
of  said  killing  { 

It  appeared  in  evidence  that  the  deceased  (the  intestate 
of  plaintiff)  having  a  pass  (issued  for  valuable  consider- 
ation) was  a  passenger  on  the  defendant's  railroad  on  Dec. 
22,  1892.  His  baggage  was  checked  to  Garysburg  but  he 
left  the  train  at  Belllield,  North  of  Garysburg,  retaining  his 
baggage  checks. 

The  plaintiff  introduced  Robert  Harris,  who  testified 
that  he  lived  at  Garysburg  and  was  studying  telegraphy 
under  John  Lifsey,  who  was  telegraph  operator  and  agent 
at  that  depot  and  had  charge  of  all  the  railroad's  business 
there.     He  further  said  : 

"On   the  29th  of  December,  1892,  Key  came  to  the  depot 

after  his  baggage.     When  he  got  there  he  walked   in   the 

depot  and  said  'Good  morning'  to  Mr.  Lifsey  and  myself. 

Mr.  Lifsev  said,  'Good  morning.'     He  then    said,  'I   have 
117—38 
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come  after  my  trunks.'  Mr.  Lifsey  said,  'All  right'  and 
told  him  there  were  charges  on  them  amounting  to  $1.70. 
Mr.  Key  said  'Are  you  going  to  make  me  pay  that  ?'  Mr. 
Lifsey  said,  'Those  are  my  instructions.'  Mr.  Key  said, 
'Write  me  a  receipt  for  it;  I  intend  to  see  where  it  goes.' 
Mr.  Lifsey  told  him  all  right.  He  then  handed  him  a  five 
dollar  bill,  I  think.  He  then  asked  me  to  help  him  put 
in  the  trunks.  I  went  out  to  help  him  get  the  trunks  in 
the  buggy,  and  he  said,  'Do  you  think  I  can  take  both  at 
the  same  time?'  I  told  him  I  did  not.  He  then  said,  'I 
will  go  back  in  the  office  and  get  my  receipt  and  change 
and  come  back  after  the  other.'  He  then  went  back  in 
the  depqt  and  went  in  the  room  where  Mr.  Lifsey  was  sit- 
ting and  took  a  seat  opposite  the  stove.  He  went  up  to 
Lifsey  and  said,  'I  intend  to  see  where  this  money  goes. 
I  intend  to  see  that  you   don't  steal  this.     You   and  your 

father-in  law,  a rascal,  have  been 

trying  to  defra^id  me  out  of  every cent  I  have 

made  since  I  have  been  at  this  place  ;  and,  now, 

you  !  I   intend   to   have  revenge  or  blood you!' 

Mr.  Key  then  said,  'Hand  me  the  receipt  and  change.' 
Mr.  Lifsey  gave  him  his  receipt  and  change  and  Mr.  Key 
started  to  go  out,  and  as  he  got  within  two  steps  of  the 
door  Mr.  Lifsey  shot  liim  in  the  back  of  the  neck." 

Q.  Did  Mr.  Key  bring  down  his  checks  with  him  when 
he  came  ? 

A.   Yes,  sir;  I  think  he  did. 

Q.  When  he  was  going  out  of  the  office  did  you  see  the 
money  and  the  receipt  in  his  hands  as  he  was  going  out 
towards  the  door  if 

A.  Yes,  sir. 

Q.  Were  they  both  in  one  hand,  or  the  receipt  in  one 
and  the  money  in  the  other? 

A.  I  don't  remember. 
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Q.  Did  he  make  any  remark  as  he  was  going  out  of  the 
door  ? 

A.  No,  sir  ;  don't  think  he  did. 

Q.  Who  had  charge  of  the  company's  business  at  that 
depot  ? 

A.  John  Lifsey. 

Q.  Whose  business  was  it  to  take  care  of  the  premises 
and  to  preserve  and  keep  order  there  ? 

A.  Mr.  Lifsey's.  (Objection  by  defendant ;  objection 
overruled ;  exception.) 

Q.  Whose  business  was  it  to  attend  to  baggage  stored 
and  to  deliver  baggage  at  that  placed 

A.  Mr.  Lifsey's. 

Q.  After  Mr.  Key  fell  with  his  face  on  the  door-sill 
about  where  did  the  door-sill  strike  his  body  ?  How  did 
he  fall  ? 

*  A.  He  fell  foremost  out  of  the  door,  with  his  breast  on 
the  door-plate,  but  his  feet  inside  of  the  house,  and  with 
his  head,  I  think,  on  the  first  or  second  step. 

The  witness  further  said  that  when  Key  started  away 
from  Lifsey  the  latter  was  sitting  at  the  table  where  the 
telegraph  instruments  were,  and  arose  as  sooq  as  Key 
walked  oft*  toward  the  door  and  got  his  gun  from  a  table  on 
the  other  side  of  the  room.  Witness  tried  to  prevent  Lif- 
sey from  shooting  Key,  but  before  he  could  interfere,  Lif- 
sey shot  Key  in  the  back  of  the  neck.  The  latter  fell  with 
his  face  down  on  the  front  door  steps.  Witness  asked 
Lifsey  :  "Why  did  you  shoot  that  man  ?"  The  reply  was, 
*'How  can  I  help  it  when  a  man  comes  in  my  office  and 
curses  and  abuses  my  father-in-law  and  myself  as  he  did." 
Witness  testified  further  that  Lifsey  had  charge  of  the  com- 
pany's business  and  premises  at  Oarysburg,  and  also 
attended  to  the  care  and  delivery  of  baggage. 

John  Lifsey,  witness  for  defendant,  testified  as  follows: 
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"Q.  Will  you  state  the  circumstances  under  which  the 
killing  of  Mr.  Key  occurred  ?" 

"A.  I  was  the  agent  for  the  Petersburg  railroad  at  Garys- 
burg.  On  the  morning  of  the  24th,  I  think  it  was,  I  am 
not  sure,  I  had  made  arrangements  to  go  home  to  hunt, 
and  the  day  I  was  to  leave  this  trunk  came  down,  and  I 
knew  he  did  not  know  about  the  new  rules  in  regard  to 
storage  of  baggage,  and  I  notified  Mr.  Harding  and  Kit 
Foster  to  tell  him  when  he  came  that  we  had  new  rules  in 
regard  to  charging  storage,  and  if  the  trunks  remained 
after  a  certain  time  we  would  have  to  charge  storage.  If 
he  removed  them  by  Monday  it  was  all  right.  When  he 
came  they  told  him  about  it.  When  I  got  back  I  found 
the  trunks  still  there  and  asked  why  they  had  not  been 
removed.  I  then  told  Kit  Foster  to  tell  Mr.  Key  that  the 
charges  were  still  going  on  and  asked  him  to  remove  the 
trunks,  and  said,  'I  don't  want  him  to  have  to  pay  storage 
on  it.'  On  the  morning  the  trouble  occurred  I  had  asked 
permission  from  the  company  to  go  hunting  for  a  few 
hours  and  they  had  given  permission  to  go  until  12  o'clock. 
Just  as  I  was  in  the  act  of  leaving,  Mr.  Key  came  in  for 
the  trunks.  I  asked  him  if  he  had  his  checks  and  he  said 
he  had,  I  told  him  I  was  sorry  I  had  to  charge  him  the 
storage,  but  was  compelled  to  do  it  under  the  rules  or  pay 
it  myself,  and  he  said,  'The  hell  you  are !'  I  told  him  yes, 
it  was  my  instructions.  He  then  said,  'I  understand  it;  I 
understand  it    all ;  take  your  money,'  and  handed  me  a 

five-dollar    bill.      He    said,    'You  and  that 

daddy-inlaw  of  yours  have  been  trying  to  steal  from  me 
ever  since  you  have  been  in  the  town.'  While  I  was 
writing  the  receipt  he  was  walking  behind  me  cursing  and 
stamping  the  floor.  I  asked  Mr.  Harris  to  help  him  put 
the  trunk  on  the  buggy.  When  he  got  back  to  the  oflBce 
I  handed  him  the  receipt  and  change,  and*he  stepped  back 
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to  the  lattice  door  and  said,  'I  will  gee  that  you  do  Dot 

steal  this.      You  and  that old  daddy  of  mine 

have  been  trying  to  steal  from  me,  but  now  I  am  going  to 
have  revenge,'  and  he  put  his  hand  on  his  back  pocket, 
and  I  grabbed  the  gun  and  shot  him." 

Witness  further  testified  that  before  he  shot  IJey  he 
thought  the  latter  was  going  to  shoot  him,  having  heard 
threats  that  he  intended  doing  so.  Witness  further  said  he 
was  very  much  frightened  because  Key  was  a  larger  man 
than  himself.  Witness  said  he  did  not  shoot  defendant  in 
the  performance  of  any  duty  he  owed  to  defendant ;  and 
that  he  had  done  nothing  to  provoke  deceased.  Witness 
was  subsequently  tried  for  the  homicide  and  was  acquitted. 

The  defendant  prayed  for  the  following  instructions : 

"1.  If  the  jury  believe  the  evidence,  the  killing  of  Key 
by  Lifsey  was  not  done  on  behalf  of  defendant,  nor  in 
furtherance  of  the  business  of  the  defendant,  and  the 
response  to  the  first  issue  should  be  'No.' " 

Declined ;  defendant  excepted. 

"2.  There  is  no  evidence  that  Lifsey  killed  Key  by 
authority,  direction  or  order  of  defendant,  either  express 
or  implied,  and  therefore  the  response  to  the  first  issue 
Bhould  be  'No.' " 

Declined ;  defendant  excepted. 

"3.  If  Lifsey  killed  Key  because  of  the  insult  offered 
him  by  Key,  and  not  for  the  purpose  of  protecting  defend- 

m 

ant's  goods  or  preventing  a  trespass  on  defendant's  prop- 
erty, the  jury  should  respond  to  the  first  issue  'No.'  " 

Refused,  except  as  given  in  charge ;  defendant  excepted. 

"4.  Unless  you  have  been  satisfied  by  a  preponderance 
of  evidence  that  Lifsey  killed  Key  with  a  view  to  defend- 
ant's service,  or  by  order  of  defendant,  the  jury  should 
respond  to  the  first  issue  'No.' " 

Declined  except  as  given  in  charge;  defendant  excepted. 
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"5.  If  the  killing  of  Key  by  Lifsey  was  the  result  of  the 
insulting  or  threatening  language  and  actions  of  Key,  and 
because  of  a  previous  grudge,  it  was  not  done  in  the  ser- 
vice of  defendant,  and  the  jury  should  respond  to  the  first 
issue  'No.' " 

Declined  except  as  covered  by  charge ;  exception  by 
defendant. 

"If  the  company  owed  any  duty  of  protection  to  Key 
while  he  was  in  the  warehouse,  if  you  believe  the  testimony, 
his  conduct  while  there  was  so  violent  and  abusive  that 
he  broke  the  contract  and  forfeited  all  right  to  said  pro- 
tection." 

Declined ;  exception  by  defendant. 

The  Judge  charged  the  jury  as  follows: 

"This  is  a  civil  action  brought  by  the  plaintiff,  adminis- 
trator of  Charles  Key,  to  recover  damages  for  the  wrong- 
ful killing  of  the  said  intestate  by  the  defendant  company 
through  its  agent,  John  Lifsey.  The  plaintiff  alleges  that 
on  the  29th  day  of  December,  1892,  his  intestate  had  two 
trunks  in  the  defendant's  warehouse  or  depot  at  Garys- 
burg,  N.  C,  which  a  few  days  before  had  been  shipped 
from  Petersburg,  Va.,  and  for  which  the  said  intestate  held 
checks ;  that  on  said  29th  day  of  December,  1892,  in  com- 
pliance with  a  notice  from  defendant's  agent,  John  Lifsey, 
he  went  to  Garysburg  to  pay  the  charges  and  to  get  the 
trunks;  that  he  paid  the  charges,  $1.70,  and  while  engaged 
in  removing  his  trunks,  and  before  he  had  completed  their 
removal  from  the  depot,  the  defendant,  through  its  agent, 
John  Lifsey,  wrongfully  killed  his  intestate. 

"The  defendant  says  that  it  is  true  that  John  Lifsey  was 
its  agent  at  Garysbury,  and  as  such  had  charge  of  the 
defendant's  business  there  on  December  29,  1892;  that  on 
said  day  it  sustained  the  relationship  of  warehouseman  to 
the  said  Key ;  that   it  owed  to  the  said   Key  the   duty  of 
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caring  for  his  trunks  and  of  delivering  them  when  called 
for.  It  also  admitted  that  on  the  29th  of  December,  1892, 
the  said  Key  came  to  pay  the  charges  and  take  his  said 
trunks  and  before  they  were  removed  from  the  said  depot, 
and  while  said  Key  was  engaged  in  removing  his  trunks, 
he  was  shot  and  killed  by  the  defendant's  agent,  John 
Lifsey  ;  but  the  defendant  says  that  it  is  not  liable  in  this 
case  in  damages  for  two  reasons : 

"First.  That  the  killing  of  Key  was  not  wrongful;  that 
at  the  time  of  the  killing  Lifsey  had  reasonable  grounds  to 
believe  and  did  believe  he»was  in  danger  of  losing  his  own 
life  or  suffering  great  bodily  harm,  and  so  shot  and  killed 
the  said  Key  in  self-defence. 

"Second.  The  defendant  says  it  is  not  liable,  even  if  the 
killing  was  wrongful,  because  the  said  John  Lifsey  was 
not  acting  within  the  scope  of  his  employment,  and  that 
the  act  was  in  no  way  connected  with  the  business  of  the 
defendant.  This  is  substantially  the  contention  of  the 
parties,  and  to  determine  the  matter  by  agreement,  these 
issues  are  submitted  to  you,  which  you  are  to  answer  accord- 
ing to  the  testimony  as  you  have  it  from  the  witnesses  and 
the  law  as  you  have  it  from  the  court : 

"First  issue — Did  the  defendant  wrongfully  kill  Key 
through  its  agent,  John  Lifsey  ? 

"Second  issue — What  damage  is  the  plaintiff  entitled  to 
recover  on  account  of  said  killing  i 

"If  the  iurv  find  from  the  evidence  that  at  the  time  of 
the  killing  Lifsey  had  reasonable  grounds  to  believe  or 
did  believe  he  was  about  to  lose  his  life  or  suffer  great 
bodily  harm  at  the  hands  of  Key  the  killing  was  not 
wrongful,  and  your  answer  to  the  first  issue  should  be 
*No.'  And  this  would  be  so  whether  there  was  any 
real  danger  or  not.  But  of  the  reasonableness  of  this 
apprehension  the  jury  and  not  Lifsey  must  be   the  judge. 
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(The  killing  being  admitted,  the  burden  is  npon  the 
defendant  to  show  justification  by  a  preponderance  of 
proof).  Yon  are  instructed  that  no  language,  however 
abnsive  or  insulting,  will  justify  killing  or  even  au 
assault.  If  you  find  the  killing  was  wrongful,  yon  will 
next  inquire  whether  at  the  time  Lifsey  was  acting  within 
the  scope  of  his  employment.  If  the  jury  find  that  the  kill- 
ing was  in  consequence  of  an  old  quarrel  or  grudge  about 
land,  and  not  connected  with  the  delivery  of  the  trnnks, 
Lifsey  was  not  acting  within  the  scope  of  his  employment 
and  the  defendant  would  not  be«liable,  and  your  answer  to 
the  first  issue  should  be  *No',  even  if  you  find  the  killing 
was  wrongful.  And  in  passing  upon  this  question  it  is 
your  duty  to  take  into  consideration  the  acts  and  words  of 
Key  concerning  Lifsey.  But  if  the  quarrel  arose  and  the 
killing  was  the  result  of  the  quarrel  about  the  delivery  and 
storage  of  the  trunks  and  the  payment  of  the  charges 
thereon,  then  Lifsey  was  acting  within  the  scope  of  his 
employment  and  the  defendant  would  be  liable,  and 
you  should  answer  the  first  issue  *Yes',  provided  you 
find  the  killing  was  wrongful.  So,  if  you  find  from 
the  evidence  that  the  killing  was  wrongful,  and  that 
at  the  time  Lifsey  was  acting  within  the  scope  of  his  employ- 
ment, as  I  have  just  explained,  you  will  answer  the  first 
issue  'Yes' ;  otherwise  you  will  answer  'No.'  If  your 
answer  be  'No',  that  ends  the  case  ;  but  if  your  answer  be 
'Yes',  you  will  next  consider  the  second  issue.  What  dam- 
ages is  the  plaintiff  entitled  to  recover  on  account  of  said 
killing?  The  damage  is  a  money  consideration  only  as  a 
compensation  for  what  Key,  if  he  had  lived,  could  reason- 
ably have  been  expected  to  render  to  his  family,  and  in 
passing  upon  this  question  it  is  your  duty  to  consider  the 
age  of  Key,  his  physical  condition,  habits,  skill,  industry 
and  means  of  makinjj:  money.     If  vou  believe  the  evidence 
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he  was  a  skilled  workman  and  mechanic  ;  that  he  was 
earning  one  hundred  dollars  per  month  ;  that  he  was  thirty- 
two  years  old,  in  good  health,  and,  by  the  mortuary  table, 
had  an  expectancy  of  thirty-four  years.  This  is  the  law 
of  the  case  as  I  understand  it,  and  yoii  must  apply  the 
facts  and  consider  this  case  as  yon  would  a  case  between 
two  of  your  neighbors." 

Defendant  excepted  to  his  Honor's  charge  to  the  jury  as 
follows  : 

"1.  The  killing  being  admitted  the  burden  is  upon  the 
defendant  to  show  justification  by  a  preponderance  of  proof. 

"2.  You  are  instructed  that  no  language,  however  abu- 
sive and  insulting,  will  justify  a  killing  or  even  an  assault. 

"3.  But  if  the  quarrel  arose  and  the  killing  was  the 
result  of  the  quarrel  about  the  delivery  and  storage  of  the 
trunks  and  payment  of  the  charges  thereon,  then  Lifsey 
was  acting  within  the  scope  of  his  employment  and  the 
defendant  will  be  liable,  and  you  will  find  the  first  issue 
*Yes,'  provided  you  find  the  killing  was  wrongful. 

"4.  If  you  answer  the  first  issue  ^Yes'  you  will  next  con- 
sider the  second  issue.  What  damage  is  the  plaintiff  enti- 
tled to  recover  on  account  of  said  killing  ?  The  damage 
is  a  money  consideration  only  as  a  compensation  for  what 
Key,  had  he  lived,  could  reasonably  have  been  expected  to 
render  to  his  family.  In  passing  upon  this  question  it  is 
your  duty  to  consider  the  age  of  Key,  his  physical  condi- 
tion, habits,  skill,  industry  and  means  of  making  money. 
If  you  believe  the  evidence  he  was  a  skilled  workman  and 
mechanic ;  he  was  earning  $100  per  month  ;  he  was  thirty- 
two  years  old,  in  good  health,  and  by  the  mortuary  table 
had  an  expectancy  of  thirty-four  years. 

"5.  The  defendant  further  excepted  for  that  his  Honor 
failed  to  charge  that  the  burden  was  upon  the  plaintiff  to 
i^how  by  the  preponderance  of  the  testimony  that  the  kill- 
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ing  of  Key  was  done  by  Lifsey  in  the  furtherance  of  the 
bnsineBs  of  the  railroad  company." 

This  exception  was  made  for  the  first  time  in  case  on 
appeal  except  as  made  for  refusal  to  give  instructions 
asked. 

"6.  Defendant  further  excepted  to  the  refusal  of  his  Honor 
to  give  the  instructions  embraced  in  the  defendant's  prayers 
for  instructions." 

The  jury  responded  to  the  first  issue  "Yes"  and  to  the 
second  issue  "$12,000." 

Defendant  moved  for  a  new  trial  for  errors  as  set  out ; 
motion  denied,  judgment  for  plaintifl^and  appeal  by  defend- 
ant. 

Mr.  li.  0.  Burtouy  for  plaintifi^. 

Messrs.  MacRae  cfe  Day  and  Thos.  N.  Hilly  for  defend- 
ant (appellant). 

Faircloth,  C.  J.:  When  the  plain tiff^'s  intestate  pur- 
chased  his  ticket  at  Petersburg  and  had  his  baggage 
checked  to  Garysburg,  the  contract  for  their  safe  delivery 
at  the  latter  place  was  complete.  The  passenger's  exit 
from  the  train  at  Bellfield  discharged  the  contract  as  to 
him  as  a  passenger,  and  we  have  only  to  consider  the 
duties  and  liabilities  of  the  parties  as  to  the  baggage^ 
consisting  of  two  trunks.  The  contract  as  to  the  baggage, 
however,  continued  to  the  point  of  delivery  and  until  the 
delivery  was  made. 

Common  carriers  are  insurers,  subject  to  a  few  reasonable 
exceptions.  They  are  held  to  exercise  the  greatest  practi- 
cable care,  the  highest  degree  of  prudence,  and  the  utmost 
human  skill  and  foresight  which  has  been  demonstrated  by 
experience  to  be  practicable.  They  are  so  held  upon  the 
grounds  of  public  policy,    reason  and  safety  to  their  pat- 


N.  C]  SEPTEMBER  TERM,  1895.  603 

Daniel  v.  Raii/ROad  Compai^y. 

rons.  The  exceptions  are  the  act  of  God  and  the  public 
enemy.  If  these  be  the  proximate  cause^  and  without  any 
neglect  on  the  part  of  the  carrier,  then  he  is  not  liable  in 
damages.  He  is,  against  all  perils,  bound  to  do  his  utmost 
to  protect  against  loss  or  damage  and  must  use. efforts 
proportioned  to  the  emergency  to  ward  it  off.  If  he  fails 
to  do  so  he  remains  liable,  although  the  act  of  God  may 
have  been  the  immediate  cause  of  the  mischief. 

Passengers  are  entitled  to  protection  from  the  carrier's 
agent  against  assaults  or  insults  from  their  own  employees, 
from  other  passengers  or  persons  on  the  train  whether  such 
persons  are  rightfully  on  the  train  or  not.  The  reason  of 
the  above  rigid  rules  is  that  the  passenger  and  his  bag- 
gage, during  the  transit,  are  in  the  possession  of  and  under 
the  immediate  supervision  and  control  of  the  carrier's 
agents,  such  as  the  conductor  and  baggage  master,  and 
hence  the  difference  in  degree  of  the  liability  of  the  defend- 
ant, as  a  carrier  and  as  a  warehouseman.  We  have  not 
nndertaken  to  cite  the  authors  and  decisions  on  the  above 
questions.  They  are  numerous  and  are  collected  in  16 
Am.  &  Eng.  Enc.  of  Law,  on  page  387. 

The  contract  was  to  deliver  the  baggage  at  the  terminal 
point  and  it  continues  until  the  delivery  is  made.  The 
transfer  of  the  bagjjjage  from  the  train  to  the  warehouse 
did  not  terminate  the  contract,  but  affected  only  the  degree 
of  care  required  in  the  two  positions.  The  reason  for  the 
strict  rule  to  be  observed  by  the  carrier  as  such,  already 
pointed  out,  does  not,  in  the  nature  of  the  circumstances, 
apply  to  him  as  a  warehouseman,  as  the  baggage  could 
not  be  at  all  times  under  his  immediate  observation.  In 
the  latter  capacity  the  defendant  was  only  required  to 
exercise  ordinary  care  whilst  the  goods  remained  in  his 
custody.  Example:  In  Ifeal  v.  Iiailroad,S  Jones,  482, 
it    was   held    that   goods  in   an    ordinary    wooden    house 
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at  the  station,  fastened  with  iron  locks  and  bars,  the  agent 
residing  200  yards  from  the  warehouse,  was  ordinary  care, 
and  the  railroad  was  not  liable  for  the  loss  of  the  goods 
by  theft.  If  the  passenger  does  not  claim  his  baggage 
within,  a  reasonable  time  after  arrival  at  its  destination, 
the  carrier  becomes  a  mere  bailee.  Under  this  modified 
obligation  of  bailee  or  warehouseman,  he  is  bound  to 
exercise  ordinary  care  in  keeping  the  baggage  until  called 
for  or  disposed  of  in  some  legal  way.  This  modified  obli- 
gation of  the  carrier  is  not  an  independent  one,  arising 
from  the  accidental  circumstance  of  the  baggage  being 
left  on  his  hands,  but  is  imposed  by  the  contract  of  car- 
riage, and  rests  upon  the  carrier  with  whom  the  contract 
was  made.  It  is  not  suggested,  however,  that  the  trunks 
were  not  properly  cared  for  in  this  case.  The  defendaot 
was  not  a  gratuitous  bailee,  as  he  had  the  right  to  charge 
for  storage  and  did  charge  and  collect  it. 

On  application  the  plaintiffs  intestate  had  received  one 
trunk  when  he  was  informed  of  the  storage  charge  (the 
other  truuk  not  being  yet  delivered)  when  he  became 
angry  and,  whilst  the  agent  was  writing  and  delivering 
the  receipt  and  receiving  the  money,  he  severely  abused 
the  agent  in  his  office,  and,  receiving  his  receipt  and  change, 
started  out  of  the  office  and  was  about  the  door  when  the 
agent  picked  up  his  gun  and  shot  him  in  the  back  of  the 
neck,  when  he  fell  out  on  the  door  steps  and  soon  died 
from  the  shock. 

A  patron  of  the  defendant,  whilst  in  his  warehouse  on 
business  connected  with  the  road,  is  entitled,  from  defend- 
ant's agent,  to  protection  against  assaults  or  insults 
from  any  one.  The  language  of  the  deceased  to  the 
agent  was  rude  and  wrong,  for  which  the  agent  had  a 
right  to  expel  him  from  the  premises  by  using  such  force 
as  was  necessary  and  no  more.     The  oflfensive  language  of 
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the  deceased,  however,  did  not  justify  or  excuse  the  vio- 
lence of  the  agent,  and,  if  his  violent  act  was  done  within 
the  scope  of  his  employment  or  line  of  duty,  then  his 
employer,  the  defendant,  is  liable  in  damages  for  the  injury 
complained  of  by  reason  of  the  original  contract  and  the 
act  of  the  agent  whilst  so  engaged.  Was  the  agent's  act 
in  the  course  of  his  employment  and  whilst  about  the 
master's  business  ?  No  decisive  test  can  be  given,  but  in 
all  cases  the  question  whether  the  act  was  committed  by 
the  servant  in  the  service  of  his  employer,  or  for  his  own 
purpose,  is  one  for  the  jury,  in  view  of  all  the  circum- 
stances. Wood  on  Master  ct  Servant,  594;  Hussey  v. 
JRailroad,  98  N.  C,  34.  In  this  case,  that  question  was 
submitted  to  the  jury  in  the  charge  of  the  court  and  by  their 
verdict  the  fact,  that  the  agent  was  acting  within  the  line 
of  his  employer's  business  is  settled  in  the  affirmative. 

The  full  briefs  of  counsel  and  their  able  argument  on 
each  side,  assisted  the  Court  greatly  in  the  consideration  of 
this  case.  We  do  not  find  it  necessary  to  refer  to  their 
numerous  citations,  but  will  do  so  as  to  some  of  them. 
Jones  V.  Glass^  13  Ired.,  305,  relied  upon  by  the  defend- 
ant, was  the  case  of  an  overseer  engaged  in  his  employer's 
business.  In  the  exercise  of  his  proper  duties  he  used 
excessive  force  and  seriously  injured  the  slave  and  his 
employer  was  held  liable.  The  quotation  from  the  opin- 
ion on  page  308  was  that  the  driver  left  the  track  and  ran 
over  a  man,  and  the  master  was  held  not  liable,  because 
the  driver  was  not  doing  the  business  his  master  had  put 
him  about.  No  authority  is  cited  and  without  controvert- 
ing that  statement  it  is  sufficient  to  say  that  according  to 
the  verdict,  the  agent  in  the  present  case  was  in  the  line  of 
his  duty. 

Wesson  v.   Railroad^  4    Jones,    379.     Here  the  defend- 
ant had  let  out  the  building  of  the  road  to  contractors,  who, 
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whilst  so  working,  committed  a  trespass  on  adjacent  lands 
without  the  knowledge  of  the  defendant.  The  court  said 
a  master  is  not  liable  for  the  wilful  trespasis  of  a  servant. 
He  is  liable  in  an  "action  on  the  case"  for  an  injury 
caused  by  the  negligence  or  unskillfulness  of  a  servant 
while  doing  his  business,  but  not  in  an  action  of  trespass 
vi  et  armis.  But  there  is  another  ground  to  support  that 
<;onclu8ion,  to-wit,  that  a  contractor  is  not  a  servant 
proper.  His  is  an  independent  occupation,  representing 
the  will  of  his  employer  only  as  to  the  result  of  his  work, 
and  not  as  to  the  means  by  which  it  is  accomplished.  He 
is  not  subject  to  the  orders  of  the  other  contracting  party 
in  respect  to  the  details  of  the  work,  but  is  only  bound  to 
do  the  specific  work  according  to  an  agreed  plan.  Baron 
Rolfe  in  Beedie  v.  Railroad  Co.^  4  Exch.,  244,  said  "But 
neither  the  principle  of  the  rule  (of  Master  and  Servant)  nor 
the  rule  itself  can  apply  to  a  case  when  the  party  sought 
to  be  charged  does  not  stand  in  the  character  of  employer 
to  the  party  by  whose  negligent  act  the  injury  has  been 
occasioned." 

Hussey  v.  Railroad^  98  N.  C,  34,  was  an  action  for 
slander  by  defendant's  general  superintendent  and  came  to 
this  Court  upon  demurrer.  This  Court  overruled  the 
demurrer  and  sent  the  case  back  for  such  action  as  the 
defendant  might  be  advised. 

The  first  five  prayers  for  instruction  by  the  defendant 
were  in  substance  that  there  was  no  evidence  that  the 
agent  was  acting  in  the  line  of  his  duty  to  his  employer, 
or  that  if  they  believed  the  evidence  they  should  answer 
the  first  issue  "No."  These  prayers  assumed  the  very 
questioti  which  the  jury  had  to  consider  and  that  was 
properly  left  to  the  jury.  The  last  prayer  is  answered  in 
;another  part  of  this  opinion. 

We  think  the  charge  of  the  court  presented  the  case  to 
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the  jury  fully  as  favorably  as  the  defendant  could  ask. 
The  exceptions  to  the  charge  were  that  the  court  refused 
to  give  the  prayers  to  the  jury.  We  think  the  court  gave 
the  defendant's  prayers,  as  far  as  was  proper,  to  the  jury, 
and  the  exceptions  are  overruled.  Whilst  the  abusive 
language  of  the  deceased  would  have  justified  his  expul- 
sion by  necessary  force,  it  could  not  extenuate  such  exces- 
sive violence  on  the  part  of  the  agent. 

The  burden  of  proving  and  makintr  out  a  case,  at  least 
presumptively,  was  upon  the  plaintiiF  throughout  the  trial, 
but  when  the  killing  is  admitted,  then  the  burden  of  show- 
ing extenuating  circumstances,  by  a  preponderance  of  evi- 
dence, was  upon  the  defendant.  That  was  a  material  part 
of  his  defence,  and  the  jury  was  so  instructed.  State  v. 
Willis,  63  N.  C,  26;  Joses  v.  Bailroad,  142  U.  S.,  17. 

After  mature  consideration  of  this  case,  by  reason  of  its 
importance,  we  are  unable  to  see  any  error  in  the  trial 
below. 

Affirmed. 

Avery,  J.  (concurring):  The  correctness  of  the  ruling 
in  the  court  below  depends,  not  upon  the  general  princi- 
ples governing  the  liability  of  the  master  for  the  torts  of 
his  servant,  but  npon  the  nature,  extent  and  duration  of 
the  dnty  of  protection  which  is  implied  in  contracts  for  the 
carriage  of  passengers.  Stewart  v.  Brooklyn,  c&c,  90  N. 
Y.,588,  594.  It  is  important",  therefore,  to  define  the  duty 
particularly  and  clearly,  and  to  determine  when  it  arises 
and  when  it  ceases  to  exist.  From  the  inception  of  the 
relation  between  them  until  it  ends,  the  law  imposes  upon 
the  carrier  the  duty  of  protecting  his  passenger  absolutely 
against  his  own  servants  and  qualifiedly  against  all  other 
persons.  Though  the  conduct  of  the  employee  or  officer 
in  doing  violence  to   the  passengers  may  be  wholly  unau- 
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thorized,  beyond  the  scope  of  his  authority  and  even  wilful 
and  malicious,  the  obligation  to  respond  in  damages  for 
any  injury  done  still  rests  upon  the  principle  just  as  fully 
as  it  would  had  the  master  commanded  or  encouraged  the 
commission  of  the  act.  Hutchinson  on  Carriers,  Sections 
595,  596,  597 ;  Jeddard  v.  Railway^  57  Me.,  202;  Sherley 
V.  BillingSy  8  Bush,  47  ;  People  v.  Brunswicky  cfec.,60  Ga., 
282 ;  Stewart  v.  Brooklyn^  supra ;  Terra  Haute^  &c.  \ 
Jackson^  6  Am.  &  Eng.  R.  cases,  178  ;  Chicago  R.  Co.  v. 
Slexam^  103  111.,  546-;  Western  R.  Co,  v.  Turner^  72  Ga., 
292 ;  Railroad  v.  Sheehauy  29  111.,  App.,  90  ;  Dwenelle  v. 
Railroad  Co,y  120  N.  Y.,  117;  Railroad  Co,  v.  Kertle^  16 
Am.  &,  Eng.  R.  cases,  337;  Bryan  v.  Rich^  106  Mass., 
180. 

In  the  case  of  the  female  passengers  the  weight  of 
authority  goes  further,  and  extends  the  obligation  to  them 
so  far  as  to  impose  the  legal  duty  upon  the  carrier  of  pro- 
tecting them  not  only  against  indecent  assaults,  but  against 
in  ulting  proposals  or  insolent  abuse,  obscene  or  offensive 
words.  Crake  v.  Railroad  Co.^  36  Wis.,  657;  Bryan  v. 
Railroad  Co,^  16  Am.  &  Eng.  R.  Cases,  335  ;  Railroad 
Co,  v.  Ballard,  86  Ky.,  307  ;  Campbell  v.  Car  Co,,  42  Fed. 
Rep.,  484. 

A  railroad  company  is  bound  also  to  use  reasonable 
vigilance  to  protect  a  passenger  against  violence  at  the 
hands  of  fellow  passengers  or  of  intruders,  or  of  any  per- 
son permitted  by  it  to  come  "on  its  premises,  and  where  it 
appears  that  its  conductor  knew  or  had  reasonable  ground 
to  apprehend  that  the  safety  of  a  passenger  or  passengers 
was  endangered  by  any  threatened  force  from  within  or 
outside  of  the  train,  and  failed  to  use  every  available 
means  to  avert  the  threatened  wrong,  the  company  is  lia- 
ble to  respond  in  damages  for  any  assault  that  ensued. 
Hutchinson,  supra,  Se(r.  553  a;  Britton  v.  Railroad,  88 
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N.  C,  536 ;  Spehm  v.  Bailroad  Co.^  87  Mo.,  74 ;  Railroad 
Co.  V.  Burke^  53  Miss.,  200 ;  Spehm  v.  Railroad  Co.^  101 
Mo.,  417;  Bailroad  Co.  v.  Pillow^  76  Pa.  St.,  510  ;  ^^liZ- 
r^arf  Clf?.  V.  Hines^  53  Pa.  St.,  512;  Flint  v.  Transporta- 
tion Co.^  34  Conn.,  554;  Bailroad  Co.  v.  Flexam^  supra; 
Angell  on  Carrier,  Sec.  521,  p.  462,  note  a;  Bailroad  Co. 
V.  Bilei/,  39  Ind.,  568. 

Where  the  servant  of  the  railway  company  is  actually 
assaulted,  he  has  the  same  right  as  other  persons  to  repel 
force  by  resistance,  but,  having  overcome  it,  he  becomes 
liable  himself  and  renders  the  carrier  answerable  if  he 
further  pursue  and  punish  the  wrong  doer.  Hanson 
V.  Bailroad  Co.^  62  Me.,  84.  Insulting  language  is  never 
deemed  in  law  provocation  sufficient  to  justify  an  assault 
or  to  warrant  the  use  of  excessive  force  in  the  expulsion  of 
intruders.  But  the  servant  of  a  company  that  owes  the 
duty  of  protection  to  one  on  its  premises  by  its  invitation, 
or  to  transact  business  with  it,  stands  in  a  relation  to  such 
person  somewhat  analagous  to  that  which  a  peace  officer 
sustains  to  a  prisoner  in  his  custody.  It  is  therefore  clear 
that  the  defendant  was  liable  to  answer  in  damages  for  the 
killing  of  the  plaintiff's  intestate,  who  was  at  the  time,  in 
contemplation  of  law,  under  its  protection,  and,  as  will 
appear  from  the  authorities  already  cited,  the  liability  is 
in  no  wise  dependent  upon  the  question  whether  the  agent 
was  acting  within  the  scope  of  his  authority.  Bailroad 
Co.  v.  Hines^  53  Pa.  St.,  512.  The  fact  that  the  intestate 
was  on  the  premises  and  under  the  protection  of  the  com- 
pany, if  such  was  his  status,  gave  him,  the  right  to  claim 
absolute  "immunity  from  injury  at  the  hands  of  any  of  its 
servants.  The  duty  of  insuring  his  safety  against  injury 
by  intruders  might  possibly  depend  upon  the  (question 
whether  a  servant  was  at  the  time  on  dutv  at  the  place  of 

the  threatened    injury.     But   for  any  injury  sustained  at 
117—39 
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the  hands  of  its  servant,  whether  on  or  off  duty,  a  person 
on  its  premises  by  its  invitation  may  hold  a  railroad  com- 
pany unconditionally  responsible.  The  contract  of  car- 
riage begins  not  later  than  the  time  when  a  person  enters 
upon  the  premises  of  a  carrier  for  the  purpose  of  securing 
passage,  but  where  carriages  are  furnished  by  it  to  trans- 
port passengers  to  a  station  a  person  entering  such  vehicle 
or  even  halting  one  for  the  purpose  of  boarding  it  with 
the  same  object  in  view  and  under  the  implied  invitation 
of  the  carrier,  is  entitled  to  the  same  right  of  protection  as 
after  the  purchase  of  a  ticket.  Hutchinson^  supra^  Section 
556  to  561  ;  Dwenelle  v.  Railroad  Co,,  120  N.  Y.,  117; 
Bryan  v.  Bennett,  54  Eng.  Com.  Law  Rep.,  603;  Hansley 
V.  Railroad,  115  N.  C,  602;  Railroad  Co.  v.  True,  88 
111.,  608;  Thompson  on  Car  Pas.,  p.  42,  note.  The  con- 
tract for  the  carriage  of  the  person  with  implied  right  of 
protection  ceases  ordinarily  when  the  passenger  is  safely 
landed  at  his  point  of  destination  and  has  left  or  had 
reasonable  time  to  leave  the  premises  of  the  carrier. 
Johnson  v.  Railroad,  Mass.,  125;  Patterson  Railroad  Acci- 
dent Law,  Sees.  221,  320  ;  Imhoff  v.  Railroad  Co,,  20  Wis.» 
344;  P.  C  <&c,  R.  Co.  v.  Krouse,  30  Ohio  St.,  222.  But  even 
when  only  so  much  of  the  implied  contract  is  in  question 
as  imposes  the  duty  of  carrying  to  its  destination  the  per- 
son of  the  passenger,  the  law  looks  to  his  safety  by  requir- 
ini!;  of  the  carrier  the  exercise  of  ordinary  care  in  keeping 
in  good  condition  every  part  of  the  usual  way  which  is  to 
be  traveled  by  him  in  getting  off  the  premises.  Hutchin- 
son, supra;  Sec.  516,  519,  p.  593  ;  Dodge  v.  Railroad  Co,, 
148  Mass..  207.  It  was  held  by  some  of  the  Court  formerly 
that  the  proprietors  of  public  conveyances,  which  carried 
passengers,  were  not  responsible  for  their  baggage  unless  a 
distinct  price  was  paid  for  its  carriage.  "But  the  law  is 
now  settled  otherwise,  and  when  the  carrier  contracts  for 
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carriage  of  the  passenger,  either  expressly  or  by  receiving 
him  npon  its  conveyances,  the  carriage  of  his  reasonable 
and  ordinary  baggage  is  regarded  as  being  undertaken  as 
incidental  to  the  principal  contract,  and  as  equally  obliga- 
tory upon  the  carrier."     Hutchinson,  supra^  Section  678. 

But  though  the  legal  obligation  to  transport  the  ordinary 
baggage  is  incidental  to  the  agreement  to  carry  the  per- 
son, the  liability  of  the  carrier  for  its  safety  until  a  reason- 
able time  after  the  passenger  reaches  his  destination,  extends 
not  simply  to  responsibility  for  want  of  ordinary  care,  as 
in  the  case  of  the  passenger  himself,  but  is  the  same  as 
that  of  carrier  of  goods.  Hutchinson,  supra^  Section  678. 
Every  obligation  growing  out  of  the  contract  continues  so 
long  as  the  contract  continues.  Dwenelle  v.  Railroad  Co,^ 
120  N.  Y.,  117.  After  a  reasonable  time,  if  the  baggage 
is  not  called  for  or  removed  from  the  station,  the  liability 
as  insurer  ceases,  and  the  law  substitutes  for  it  that  of  ware- 
houseman.    Hoeger  v.  Railroad  Co,^  63  Wis.,  100. 

When  the  relation  of  carrier,  with  the  obligation  of  an 
insurer  ceases,  that  of  warehouseman  takes  its  place  not 
under  any  new  agreement  but  under  the  original  contract 
of  carriage,  which  still  binds  the  carrier  to  as  high  a  degree 
of  diligence  in  caring  for  it  as  it  was  at  any  time  bound 
to  exercise  for  the  safety  of  the  passenger,  while  on  its  car- 
riage or  premises.  Hutchinson,  supra^  Sec.  712.  "The 
fair  construction  of  the  contract  (says  Hutchinson,  Section 
713)  is  said  to  be  that  the  carrier  agrees  for  a  consideration 
to  transport  the  passenger  and  his  baggage  to  his  destina- 
tion, and  deliver  the  latter  to  him  on  his  arrival,  if  called 
for,  and  if  not  called  for,  that  it  shall  be  properly  stored 
and  reasonable  care  shall  be  exercised  to  prevent  injury  or 
loss,  until  it  is  called  for  or  is  lawfully  disposed  of."  The 
plaintiff's  intestate  went  upon  the  premises  of  the  company 
as  he  had  a  right  to  do,  in  order  to  surrender  his  checks 
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and  receive  the  baggage  still  held  under  the  original  con- 
tract of  carriage.  He  paid  his  fare  to  that  station,  and 
acquired  the  incidental  right  to  have  it  transported.  A 
passenger  does  not  lose  his  character  as  such  bj  alighting 
at  a  station  before  reaching  his  destination  {Parsons  v. 
Railroad  Co,^  113  N.  Y.,  356)  and  he  may  get  off  and  stop 
over  at  any  intermediate  point,  and  still  in  his  egress  from 
and  ingress  to  the  station,  he  is  under  the  protection  of  the 
carrier  while  on  its  premises.  While  declaring  explicitly 
that  the  rule  governing  the  master's  liability  for  the  torts  of 
his  servant  does  not  apply  "to  the  case  of  an  assault  com- 
mitted upon  a  passenger  by  a  servant  entrusted  with  the 
execution  of  a  contract  of  a  common  carrier,"  the  Court  of 
Appeals  of  New  York,  in  Stewart  v.  Brooklyn^  cfec,  90  N. 
Y.,  588,  594,  state  the  rule  to  be  that  "The  carrier  under- 
takes to  protect  the  passenger  against  any  injury  arising 
from  the  negligence  or  wilful  misconduct  of  its  servants 
while  engaged  in  performing  a  duty  which  the  carrier  owed 
to  the  passenger."  Whether  the  doctrine  might  not  have 
been  extended  even  further,  it  is  not  necessary  for  the 
decision  of  this  case  to  determine.  The  station  agent  was 
discharging  a  duty  which  the  defendant  owed  to  the  plain- 
tiff's intestate  in  receiving  the  checks  and  delivering  the 
baggage.  Before  that  duty  was  fully  performed  and  while 
the  intestate  was  on  the  premises  under  the  original  con- 
tract of  carriage  to  receive  his  trunks  stored  in  its  ware- 
house, its  agent  made  a  deadly  assault  upon  him  with  no 
pretence  or  other  ground  of  excuse  or  justification  than  the 
use  of  insulting  language,  which  in  law  is  no  provocation 
at  all.  This  appeal  presents  a  grave  question  which  has 
received  mature  consideration.  While  in  this  particular 
instance  it  may  impose  a  burden  npon  the  carrier  to  answer 
for  the  wilful  act  of  its  agent,  it  is  not  probable  that  with 
a  full  understanding  of  the  law  such  wilful  conduct  will  be 
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heard  of  again  in  the  next  half  century.  The  law  must 
hold  tlie  carriers  to  the  dut}'  of  so  managing  their  own  ser- 
vants as  to  insure  the  safety  of  the  lives  and  limbs  of  per- 
sons under  their  protection.  The  carriers  may  provide  for 
their  own  protection  by  care  in  the  selection  of  servants 
and  the  use  of  wholesome  discipline,  where  the  employees 
fail  in  the  discharge  of  their  duty.  The  other  questions 
are  unimportant. 

The  fact  that  the  plaintiff's  intestate  had  come  upon  the 
premi-es  by  invitation  of  the  company  gave  him  a  right  to 
the  protection  of  the  company  through  its  officers  and  ser- 
vants. The  contract  of  carriage  and  the  fact  that  he  was 
receiving  the  baggage  that  had  been  transported  under  it 
being  admitted,  the  company  was,  nothing  further  appear- 
ing, liable  for  an  injury  to  him  by  its  servant.  I  think 
there  was  no  error  in  instructing  the  jur}^  that  under  the 
admitted  facts,  the  burden  of  proof  was  shifted  upon  the 
defendant  to  show  that  he  was  justified  in  making  the 
deadly  assault  upon  the  plaintiff's  intestate.  While  I  con- 
cur with  the  majority  of  the  Court  in  the  conclusion 
reached,  I  do  not  agree  to  the  opinion  of  the  Chief  Justice 
in  so  far  as  it  seems  to  make  the  liability  of  the  defendant 
dependent  at  all  upon  the  question  whether  the  servant 
was  acting  within  the  scope  of  his  authority.  The  liabil- ' 
ity  for  acts  of  servants  is  absolute  as  to  injuries  inflicted 
by  them  on  persons  under  their  protection.  I  wish  to 
emphasize  the  view  that  the  principle  governing  this  case 
affects  the  relation  of  master  and  servant  only  when  the 
former  is  a  common  carrier,  and  while  the  opinion  of  the 
Court  has  been  modified,  it  is  still  open  to  objection  upon 
this  point.' 

The  body  of  the  foregoing  opinion,  submitted  as  a  ten- 
tative one,  was  rejected  by  the  Court,  but  I  still    think 
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that  it  places  our  conclusion  upon  the  only  impregnable 
ground. 


JOHN   F.  WHICHARD  v.  WILMINGTON  &  WELDON   f(AIL- 

ROAD  COMPANY. 

Diversion  of  Waters  by  Railroad — Appeal — Record — Sur- 
veys, 

In  an  action  for  the  diversion  of  surface  water  or  the  water  of 
natural  streams  by  the  construction  of  railway  lines,  surveys 
of  the  locality,  made  under  order  of  the  court,  must  be 
introduced,  and  accompany  the  record  on  appeal,  or  showing 
be  made  by  appellant  that  he  was  prevented  by  the  court  or 
the  opposite  party  from  so  doing,  on  penalty  of  liability  to 
dismissal  of  appeal  or  affirmance  of  judgment  on  the  ground 
that  it  is  impossible  to  review  the  alleged  errors. 

Civil  action,  tried  at  December  Term,  1894,  of  Pitt 
Superior  Court,  before  Mehane^  e/.,  and  a  jury.  The  action 
was  for  damages  for  diversion  of  water  by  defendants  on 
the  lands  of  the  plaintiff.  There  was  judgment  for  the 
plaintiff,  and  defendant  appealed. 

Messrs,  J,  E,  cfe  L.  1,  Moore^  and  J,  L,  FlcTaing^  for 
plaintiff. 

Mr,  J.  L,  Bridgers^  for  defendant  (appellant). 

Per  Curiam  :  In  nearly  all  of  the  cases  that  have  for 
some  years  past  been  brought  up  to  this  Court  to  test  the 
liability  of  railway  companies  for  flooding  lands,  the  state- 
ments have  been  confused,  and  we  have  encoun,tered  great 
difliciilty  in  comprehending  the  facts,  mainly  for  want  of 
clear  descriptions  of  the  relative  positions  of  points  which 
it  has  seemed  almost  essential  that   we  should  be  able  to 
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fix  the  locations  of.  We  have  concluded  therefore  to  give 
notice  of  a  rule  that  in  every  case,  where  an  action  is 
brought  to  recover  for  the  diversion  of  surface  water  or 
the  water  of  natural  streams,  either  in  the  original  con- 
struction or  subsequent  improvement  of  railway  lines,  par- 
ties who  go  to  trial  without  having  a  survey  made  and 
sending  up,  as  exhibits  to  the  statement  of  the  case  on 
appeal,  fifteen  maps  of  the  locality,  where  the  injury  is 
alleged  to  have  been  sustained,  may  expect  that  the  judg- 
ment of  the  court  below  will  be  afiirmed  or  the  appeal  dis- 
missed. The  surveys  must  be  made  under  an  order  of 
court,  appointing  two  surveyors,  one  selected  by  each  of 
the  parties,  where  they  can  not  agree  to  the  appointment 
of  any  particular  person,  and  requiring  that  the  relative 
positions  of  the  intersections  of  ditches  or  natural  streams 
with  each  other  or  with  the  railroad  line  and  the  location 
and  area  of  swamps  where  material  shall  be  laid  down 
upon  such  maps  with  explanatory  notes,  showing  by  letters 
or  figures  where  all  points,  that  it  may  be  niaterial  to 
locate,  are  situated. 

Hereafter  unless  an  appellant  can  show  that  he  has 
made  diligent  effort  to  have  such  maps  prepared,  and  has 
been  prevented  by  the  court  or  the  opposing  party  from 
accomplishing  that  end,  he  may  expect  the  appeal  to  be 
dismissed  or  the  judgment  below  affirmed  on  the  ground 
that  it  is  impossible  to  review  the  alleged  errors.  Rail- 
road V.  Railroad^  113  N.  C,  240.  In  this  case  it  is 
adjudged  that  a  new  trial  be  granted  to  the  end  that  the 
contentions  of  the  parties  may  be  presented  to  the  court 
below  and  to  this  Court  in  a  more  intelligible  manner. 

New  Trial. 
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WILLIAM  F.  PICKETT,  Administrator  of  ALBERT  WIL- 
LIAMS, deceased,  v.  WILMINGTON  &  WELDON 
RAILROAD  'COMPANY. 

Action  for  Damages — Railroad  Companies — Duty  of 
Engineer — Negligence —  ContriJmtory  Negligence — Prox- 
imate Cause — Issues — Instructions — Damages^  Measure 
of — Partial  New  Trial, 

1.  If  a  negligeDt  act  becoraes  injurious  only  in  consequence  of  the 
intervention  of  the  distinct  wrongful  act  or  omission  of 
another,  the  injury  will  be  imputed  to  the  last  wrong  as  the 
proximate  cause  and  not  to  that  which  was  more  remote. 

2  When  the  Court  adopted  the  rule  that  engineers  of  railroad 
trains  were  required  to  keep  a  constant  lookout  for  cattle 
and  stock,  even  between  public  crossings,  and  for  obstruct- 
ions, it  follows  that  it  is  negligence  in  the  engineer  to  fail  to 
see  a  helpless  person  on  the  track  whether  drunk  or  disa- 
bled from  other  causes. 

8.  It  is  negligence  in  a  railway  engineer  to  fail  to  exercise  reason- 
able care  in  keeping  a  lookout  for  apparently  helple'ss  or 
infirm  beings  on  the  track  and  the  failure  to  do  so  will  be 
deemed  the  proximate  cause  of  a  resulting  injury  to  one  so 
lying  on  the  track,  notwithstanding  such  person  may  have 
been  negligent  in  going  upon  the  track,  the  true  rule  being 
in  such  cases  that  he  who  has  the  last  clear  chance  to  avert 
an  injury,  notwithstanding  the  previous  negligence  of 
another,  must  be  considered  as  solely  responsible  for  the 
injury. 

4.  It  is  within  the  sound  discretion  of  the  trial  judge  to  frame  the 

issues  in  the  trial  of  an  action,  and  it  is  incumbent  upon  a 
party  complaining  of  the  exercise  of  that  discretion  to  show 
that  it  operates  to  his  injury. 

5.  Where  a  case^hinges  on  a  controverted  allegation  of  negligence, 

the  court  may,  in  its  discretion,  submit  one  or  more  issues, 
with  api)ropriate  instructions. 

6.  Where  an  issue  raised  not  only  the  question  whether  the  defend- 

ant was  negligent  but  also  whether  it  was  the  proximate 
cause  of  an  iujury  complained  of,  the  trial  judge  is  at  liberty 
to  tell  the  jury  that,  if  they  should  find  that  the  defendant 
was  negligent  and  its  negligence  was  the  proximate  cause  of 
the  injury,  it  was  immaterial  to  determine  whether  the 
plaintiff  had  been  previously  negligent. 
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7.  In  an  action  for  a  negligent  killing,  an  in««truction  that  the 

expectation  of  one  17  years  old  would  be  44  ^q  years,  and 
that  the  measure  of  damages  would  be  the  net  moneyed 
value  of  intestate's  life  to  those  dependent  on  him  had  he 
lived  out  his  appointed  time,  is  erroneous,  because  it  leaves 
uncertain  the  date  which  should  be  the  basis  of  the  final 
calculation,  instead  of  informing  the  jury  that  it  is  the  pres- 
ent value  of  such  net  monej'ed  value  which  should  be  con- 
sidered. 

8.  Where,  in  an  action  for  death  by  wrongful  act,  the  only  error 

is  in  an  instruction  as  to  damages,, a  new  trial  may  be  granted 
upon  that  issue  alone.  {Tillett  v.  Railroad  Co.,  115  N.  C.  662, 
followed.) 

.  TJiis  was  a  civil  action  to  recover  damages  for  the  alleged 
negligent  killing  of  the  plaintiff's  intestate  by  the  defend- 
ant, tried  at  February  Term,  1895,  of  Duplin  Superior 
court,  before  Hoke^  -/.,  and  a  jury.  The  defendant  denied  the 
allegation  of  negligence,  and  alleged  that  the  intestate  of 
the  plaintiff  was  guilty  of  contributory  negligence. 

On  the  trial  P.  G.  Wilson  testified  as  follows  :  In  morn- 
ing deceased  and  another  boy  passed  me  going  up  towards 
railroad.  They  got  up  on  culvert  arch  and  sat  down  and 
commenced  whistling — sat  there  half  an  hour  and  then 
went  up  higher  and  laid  down  on  embankment,  could  see 
boys,  deceased  from  his  knees  up,  and  he  was  on  embank- 
ment on  the  west  side  of  the  road  so  I  couldn't  tell  where 
his  feet  were,  knees  must  have  been  on  the  stringer  which 
ran  along  the  ties.  This  stringer  was  the  guard  rail  run- 
ning across  the  trestle  and  i;an  12  or  14  inches  from  the 
iron  ;  trestle  had  been  filled  up,  making  the  earth  on  either 
side  of  track  higher  tlian  track, 'sloping  towards  track  on 
one  side  and  down  on  other.  They  lay  on  this  dirt  with 
their  feet  towards  track.  Heard  train  blow  at  Magnolia  ; 
heard  train  blow  at  crossing  three  hundred  yards  from 
them.  I  rushed  towards  them  calling  out  but  did't  rouse 
them.     They    lay  still   as  if  asleep.     No    bell  was   rung 
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before  they  were  struck  ;  train  passed  three  or  four  hun- 
dred yards  before  it  took  up ;  was  going  very  rapidly. 
Deceased  was  one  of  these  boys.  His  mouth  was  bruised, 
one  of  his  feet  cut  off  either  above  or  below  the  knee,  his 
clothes  were  torn,  his  body  bruised  and  he  was  dead.  He 
didn't  move  at  all  before  train  struck  him.  Witness  had 
noticed  them  still  this  way  for  some  time  before  train 
canle  and  thought  all  the  time  they  would  get  up  and 
finally  went  to  them.  It  was  a  passenger  train  of  two 
cars  and  locomotive  known  as  Shoo  Fly  train.  At  point 
where  they  were  killed  there  was  a  straight  track  from 
Magnolia  on  one  side  trestle  to  Rose  Hill  on  the  other, 
straight  line  for  five  miles.  There  was  straight  track  from 
boys  towards  train  for  two  miles  and  a  half  and  way  was 
open.  The  earth  where  they  were  lying  was  yellow  dirt 
and  gravel.  The  train  approached  bodies  on  a  down  grade. 
It  is  a  pretty  smart  grade  and  cut  all  the  way  from  Mag- 
nolia to  trestle. 

Cross  Examined — Accident  occurred  half  past  eight  in 
morning  in  May.  Train  came  along  about  regular  schedule 
time — and  they  had  been  in  the  habit  of  seeing  train — 
would  ride  on  it  a  little  ways  then  jump  off.  They  sat  on 
the  arch  of  the  culvert  a  while  and  then  went  higher  up 
embankment.  Both  laid  down  on  their  stomachs — one  with 
face  on  arm,  one  with  his  face  up  road  and  one  down. 
This  earth  on  either  side  was  higher  than  track  and  at 
points  there  was  little  depression.  This  point  was  just 
over  the  trestle  and  1  can't  say  whether  there  was  any 
depression  at  that  point.  Crossing  three  hundred  yards 
from  accident.     It  was  a  fair  day." 

W.  F.  Pickett  testified:  "Man  on  engine  could  have  seen 
anything  t)ie  size  of  a  small  pig  on  the  railroad  for  half  a 
mile  from  direction  whence  train  came.  I  saw  place  where 
boy  was  day  before  and  day  after  and  this  was  its  condi- 
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tion.  Earth  was  a  little  higher  than  track  on  either  side 
where  it  had  been  dumped  in  filling  trestle,  but  not  much, 
not  more  than  an  inch  or  so,  and  there  was  no  depression 
or  hollow  large  enough  to  hide  a  man,  it  was  nearly  level ; 
the  whole  embankment  wasn't  more  than  three  feet." 

Miss  Annie  Wilson  testified : — "Was  in  sight  of  place 
where  boys  were  killed.  I  was  down  in  the  field ;  they 
were  there  when  we  went  down  to  field  and  they  remained 
still  on  track  in  same  place  till  train  ran  past.  No  bell  or 
signal  given  by  train  to  arouse  them.  It  had  blowed  once 
several  hundred  yards  back.  We  could  just  see  heads  of 
boys  ;  one  was  lying  on  face  with  his  arm  under  his  head  : 
don't  recollect  how  other  was  lying;  didn't  see  them  move 
at  all ;  didn't  see  them  at  exact  time  train  struck  them ; 
some  bushes  were  then  between  us  and  boys.  Boys  had 
been   on  track    half  to    three  quarters   hour   before  train 


came." 


Capt.  Johnson  testified  for  the  defendant: — "I  am  road 
master  and  superintendent  of  track  of  defendant  road 
between  Wilmington  and  Wilson  ;  lived  in  Magnolia  five 
years  and  have  been  superintendent  of  this  division 
since  March,  1888,  and  have  been  in  railroad  j^ervice 
for  24  years ;  was  on  train  day  boys  were  killed.  It  had 
been  a  trestle  and  had  been  filled  up  under  my  super- 
vision ;  filled  with  common  material,  leaving  16  feet 
wide  at  top  sloping  one  to  one  and  had  hauled  sand 
alongside  for  purpose  of  taking  out  trestle  timbers.  This 
sand  was  shoveled  off  flat  on  either  side  guard  rail  as 
high  as  two  and  a  half  feet  in  some  places  and  others 
not  more  than  one.  There  were  depressed  places — irregu- 
lar— when  two  cars  came  end  to  end  there  would  be  very 
little  dirt  and  here  it  would  be  low — at  point  where  blood 
was  where  boys  were  killed  and  they  were  lying  in  one  of 
the  low  places.     The  place  where  they  were  lying  was  ten 
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inches  lower  than  usual  height.  I  was  on  a  lever  car  the 
next  day  after  the  accident  and  standing  on  seat  and 
approached  place  as  train  came  and  height  was  perhaps  a 
foot  lower  than  engineer;  approached  275  feet  before  seeing 
a  hand  lying  in  this  place;  couldn't  then  tell  it  was  a 
man ;  when  cross  tie  put  up  to  iron  couldn't  tell  275  feet ; 
when  it  was  put  off  iron  could  see  it  275  feet.  Last  load 
of  earth  was  put  there  Saturday  before  accident ;  gravel 
came  up  ten  inches  above  the  hole  where  body  was  lying; 
down  grade  from  Magnolia  to  this  trestle  and  is  twenty- 
four  feet  to  mile.  It's  steep  grade  and  so  considered.  He 
knows  boy  very  w^ell ;  knew  him  all  the  time  when  witness 
lived  in  Magnolia.  I  was  mayor  last  three  years  ;  never 
saw  him  work  any  except  on  street  under  sentence  for 
jumping  on  train.  Train  had  a  large  class  engine  and 
brakes,  two  cars.  Train  could  hav^  been  stopped  in  300 
yards  and  not  sooner.  The  crossing  was  not  a  public 
crossing. 

Jolin  Neimeyer.  "Have  been  an  engineer  since  1854:; 
was  engineer  on  this  train;  were  running  forty-five  or  fifty 
miles  an  hour  and  125  yards  from  place  first  saw  sign  of 
anything  on  track  ;  thought  it  was  a  cross  tie.  In  fifty 
yards  saw  it  was  human  being ;  one  foot  on  track ;  did 
everything  to  stop  train  but  could  only  do  so  in  200  yards 
beyond  bodies;  was  thirty  or  forty  yards  from  body  before 
saw  it  was  a  man's  foot;  body  was  in  depression  ;  knees 
on  guard  rail  and  foot  only  out  on  track.  I  thought  it  was 
an  old  tie  some  one  had  dragged  up  there.  Depression  in 
dirt  hid  them.  They  were  not  exposed  to  view.  They 
were  in  one  of  these  depressions  and  lying  flat  on  their 
stomachs.  The  grade  was  twenty-five  or  thirty  feet  to 
mile.  Had  a  big  heavy  engine  and  two  cars.  At  that 
speed  on  that  grade  could  have  not  possibly  stopped  it 
under  300  yards.     Harder  to  stop  a  light   train   with  air 
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brakes  or  a  train  with  a  few  cars  than  larger  number.  I 
pointed  place  to  Capt.  Galloway  and  Capt.  Johnson.  It 
is  not  dangerous  to  run  over  a  man  but  is  to  run  over  cross 

ties.     Brakes  were  in  good  working  order. 

t 

Cross  Examined — Three  hundred  yards  is  shortest  time 
train  could  have  been  stopped.  In  saying  ran  200  yards 
beyond  bodies  I  only  estimated.  The  schedule  running 
time  was  forty  miles  an  hour  including  stops;  was  five 
minutes  late  and  was  running  faster  to  make  the  next  stop 
on  schedule  time.  I  was  keeping  careful  lookout,  but  at 
speed  of  train  and  the  engine  vibrating  couldn't  distin- 
guish an  object  till  nearly  on  it.  The  body  was  in  one  of 
these  depressions  and  track  was  not  obstructed.  I  was 
noticing  centre  of  track.  I  might  have  seen  a  white 
object  three  or  four  hundred  yards,  but  not  in  the  decliv- 
ity which  obstructed  view.     I  am  63  years  old. 

Redirect — I  was  running  at  regular  speed  and  under 
regulations  of  the  company.  Have  to  stop  at  every  sta- 
tion and  it  required  all  speed  to  make  time. 

L.  G.  Wilson  testified:  ''Am  a  farmer,  live  near  track 
and  have  ridden  on  trains  and  think  I  have  sufficient 
knowledge  to  give  an  opinion  as  to  what  distance  required 
to  stop  the  train.  I  don't  know  the  eftect  or  power  of  air 
brake  appliances."  Defendant  proposes  to  ask  the  witness 
as  expert  what  distance  it  would  have  required  to  stop  this 
train.  Court  decided  he  was  no  expert,  disallowed  ques- 
tion and  defendant  excepts. 

His  Honor  submitted  to  the  jury  the  following  issues, 
which  with  the  responses  were  as  follows : 

1st.  Is  the  plaintiff",  Wm.  F.  Pickett,  the  duly  qualified 
Administrator. of  Albert  J.  Williams,  deceased. 

Ans.     Yes. 

2nd.  Was  the  said  Albert  J.  Williams  killed  by  the 
negligence  of  the  defendant  company  ? 
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Ans.     Yes. 

3rd.  Did  the  said  Albert  J.  Williams  by  his  own  negli- 
gence contribute  to  his  death  ? 

Ans.     No.  ^ 

4th.     What  damages  is  the  plaintiff  entitled  to  recover  ? 

Ans.     Nine  hundred  dollars. 

The  following  requests  for  instructions  were  asked  by 
the  defendant  in  writing  and  in  apt  time  : 

1.  If  the  jury  believes  that  the  deceased  went  upon  the 
road  of  the  defendant  company  and  laid  down  upon  it  for 
the  purpose  of  going  to  sleep,  and  did  go  to  sleep  upon  it 
in  such  a  position  that  a  part  of  his  body  was  upon  the 
track,  and  while  so  asleep  was  run  over  and  killed  by  the 
cars  of  the  defendant  the  defendant  would  not  be  liaHe 
unless  the  engineer  actually  saw  the  deceased  in  time  to 
avoid  the  injury. 

2.  That  if  the  jury  believe  that  the  intestate  of  the 
plaintiff  was  tired  and  sleepy  and  being  conscious  of  this 
fact  went  upon  the  roadbed  of  defendant  and  laid  down 
with  a  part  of  his  body  upon  the  track,  and  while  in  this 
position  was  unexpectedly  overcome  by  sleep  and  was 
killed  by  the  defendant's  train,  the  defendant  would  not 
be  gnilty  of  negligence  and  the  jury  should  so  find  unless 
the  jury  believe  further  that  the  engineer  of  the  defend- 
ant actually  saw  the  intestate  of  the  plaintiff  in  time  to 
stop. 

3.  That  in  determining  whether  the  engineer  of  the 
defendant  saw  the  plaintiff's  intestate  or  could  have  seen 
him  in  time  to  avoid  the  injury  it  is  the  duty  of  the  jury 
to  consider  the  duties  imposed  upon  the  engineer  and  the 
circumstances  surrounding  him.  That  it  is  their  duty  to 
consider  the  fact  that  he  owed  a  duty  to  the  passengers 
upon  the  train  and  had  to  care  for  his  engine,  and  that  he 
was  upon  a  rapidly  moving  train. 
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4.  That  if  the  jury  believe  that  the  engineer  of  the 
defendant  saw  an  object  on  the  track  in  time  to  avoid  the 
injury  but  could  not  discover  that  it  was  a  person  and 
they  believe  further  that  after  discovering  that  it  was  a 
person  the  engineer  could  not  stop  in  time  to  avoid  the 
injury  the  defendant  would  not  be  guilty  of  negligence. 

5.  That  if  the  jury  believe  that  the  engineer  of  the  defend- 
ant could  have  seen  "an  object  on  the  track  in  time  to 
avoid  the  injury,  but  not  in  time  to  discover  that  it  was  a 
person,  and  they  believe  further  that  after  he  could  have 
discovered  that  it  was  a  person  the  engineer  could  not 
have  stopped  in  time  to  avoid  the  injury,  the  defendant 
would  not  be  guilty  of  negligence. 

6.  That  the  plaintiff  is  entitled  to  recover  nothing  of 
the  defendant  on  account  of  pain,  grief  or  mental  suffer- 
ing and  nothing  as  a  punishment  to  the  defendant. 

7.  That  the  measure  of  damages  is  the  present  value  of 
the  gross  income  of  the  plaintiff's  intestate  less  the  cost  of 
living  and  his  expenditures,  that  is,  his  net  income,  and 
these  damages,  could  not  exceed  what  the  jurv  believe  to 
be  the  present  value  of  the  accumulations  to  the  estate  of 

4.\\Q  plaintiff  based  upon  the  expectancy  of  life.  These 
instructions  were  refused  except  as  they  are  contained  in 
the  charge  of  the  court  hereinafter  set  out  and  defendant 
excepted. 

His  Honor  charged  the  jury  as  follows  : 

The  court  explained  to  the  jury  the  nature  of  the  action 
and  the  defenses  relied  upon,  making  four  issues  for  their 
decision  and  charged  the  jury  on  the  first  issue  to  which 
there  was  no  exception. 

On  second  issue,  with  other  matters  not  excepted  to  the 
court  charged  the  jury  :  That  ordinarily  negligence  was 
some  breach  of  duty  which  one  person  owed  another  caus- 
ing damage.     That  their  enquiry   in  second  issue  would 
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-Mit  'Inty  the  defendant  company  owed  the  plain- 
-rare  and  whether  there  had  been  a  breach  of  that 
:iiL-u  caused  the  death  of  the  intestate.     That  an 
*n-'<  lirst  duty  was  to  care  for  the  safety  of  his  pas- 
»>nhis  train — to  give  every   necessary  attention  to 
•  'ere  in  and  about  his  engine  and  also  to  keep  a  lookout 
■     liiiiT^  on  the  track  or  so  near  it  as   likely  to    become 
:    ..»>truction  to  his  train.     That  as  to  persons  in  or  upon 
IK'  rrack  if  thev  were  adult  and  awake  he  had  a  right  to 
-:i;»[)otie   that   such  persons  would  use   their  faculties  for 
iieir  own  safety  and  get  out  of  the  way   and   in  such   case 
no  eui^ineer  had  a  right  to   act   on  that   supposition  and 
o»>iitinue  the  speed  of  his  train,  but  if  a  person  on  the  track 
down  and  helpless — giving  every  indication  of  being  asleep 
iind  unconscious — then  it  is  the   duty  of  the  engineer  to 
take  note  of  their  presence,  if  he  sees  them  or  could  do  so 
in  the  exercise  of  due  care,  and  if  the  engineer  could  see 
[H^rsons  in  such  a  condition  on  the  track  ahead  of  his  train 
and  by  keeping  a  proper  look  out   in   the  exercise  of  due 
t-aro  could  have  observed  them  far  enough  off  to  stop  liis 
train,  his  duty  was  to  regard  their  presence  and   stop  his 
train  if  necessary  for  their  safety,  and  if  he  failed   in   this* 
duty  and  thus  causes  the  death  of  the  person,  he   has  been 
guilty    of  a  breach  of  duty  aud    his  company    would    be 
r('rtpt)nsible.     And  in  this  present  case  if  the  intestate   was 
down  upon  the  track  helpless  and  giving  every   indication 
(if  being  asleep  and  unconscious  and  he  was  so  placed  that 
the  engineer  by  keeping  a  proper  outlook  and  in   exercise 
of  due  care  could  have  observed  him  and  that  it  was  a  per- 
son upon  the  track  for  500  or  1,000  yards — tar  enough   off 
to  have  gotten  his  train  under  control — in  this  case  if  they 
f><dievcd  the  evidence,  such  distance  being  300  yards  and 
more,  it  was  the  engineer's  duty  to  have  seen  the  intes- 
tate and  stopped  his  train  if  necessary  for  his  safety,  and 
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if  he  failed  to  do  so  under  such  circumstances  and  thereby 
caused  the  death  of  the  intestate  the  engineer  was  guilty 
of  negligence  and  the  jury  should  answer  the  second  issue 
yes. 

If,  however,  the  intestate  was  lying  in  such  a  position  and 
was  so  placed  as  to  prevent  the  engineer  from  seeing  that 
a  person  was  upon  the  track  until  he  got  so  close  to  him  he 
could  not  get  his  train  under  control  and  because  it  was 
so  placed  the  engineer  failed  to  see  it  in  time,  then  the 
killing  would  be  an  accident.  The  defendant  company 
would  not  be  responsible  and  the  jury  should  answer  the 
second  issue  no. 

The  court  here  explained  the  nature  of  the  ground, 
grade,  etc.,  stated  the  evidence  tending  to  show  that  a  tres- 
tle had  been  filled  up  nearly  to  a  level  with  ordinary  earth 
preparatory  to  taking  out  timbers  and  had  been  hauled 
and  placed  on  either  side  of  track — higher  than  track  and 
uneven  in  surface,  making  depressions,  &c.  The  evidence 
tending  to  show  the  body  was  out  and  exposed  and  that 
tending  to  show  it  was  hidden  in  one  of  these  depress  ons, 
&c.,  and  told  jury  it  was  for  them  to  determine  from  the 
evidence  whether  the  body  was  so  placed  that  the  engi- 
neer could  have  seen  it  was  a  person  down  and  helpless  in 
time  to  have  stopped  his  train  or  whether  it  was  so  that  the 
engineer  could  not  have  seen  it  in  270  feet  or  125  yards, 
too  late  to  have  gotten  his  train  under  control.  The  court 
further  charged  on  this  issue  that  the  burden  was  on  the 
plaintiff  to  make  good  the  allegation  and  issue  by  the 
greater  weight  of  evidence. 

The  law  presumed  that  persons  did  their  duty  and 
required  a  person  who  charged  a  breach  of  duty  to  estab- 
lish it  by  proof.  That  if  the  evidence  satisfied  them  by 
the  greater  weight  that  there  had  been   a  breach   of  duty 

by  engineer  causing  the  death  of  intestate,  issue  should  be 
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_      ■  -Zs-"  i::oiild  answer  iBsne  no.     And 
-Zjt     r- T-ire  left  in  doubt  about  the  mat- 

—  -    r      t  ■>  determine  from  the   evidence 
.    _■-    _    ..  :  kirswer  the  issue  no,  because  the 

_■    — -  Tit  >n  the  plaintiff. 
---   ::.-   r.~,n   charged  the  jury   that   if  the 
_-_-  -  T--t  upon  the  track  and  there   care- 

- -'-  -  -went  to  sleep  and  being  unconeiona 

-  ;  — ."     -^raodkilled  by  the  defendant's  train 

.     _,-■    -rta  seen  and  observed  by  the  engineer 

_-   ■-  — :.any  and  was  negligently  run  over 

-  -.-    iet'endant's   train   as  explained    in  the 

—  -zi-i  '.zc  jury  should  answer  the  third   issue 
T  ■■  '..^j  ijent  act  of  the  intestate  in  going  upon 

r  .r  Tr- -te  in  point  of  time  and   not  the   proxi- 
:■■  ;rr^:ii  cause  of  the  injury   and  so   not  oon- 

-  :    -^^^e  the  eonrt  charged  the  jury  :  That  the 

-  .-  ii^:*i:es  was  the  reasonable  expectation  of 
—^   ',;-.-£;  from  the  continued  life   of  the  deceased 

—  V  :■  *.-!:id  have  been  dependent  upon  him  had  he 
-.;  -    ":ve  out  his  natural  lite.     That  the  tables  in 

t  ;  ■  iid  K-en  offered  were  evidence  on  the  question 
.1     :  juration  of  the  life  of  the  deceased  and  taking 

-  i:  1 7  if  ai-cepted  would  make  such  duration  between 
:  ,;•  wars  i44  i-lO)  and   the  damage   would   be  the 

-Tv,.i  ralue  of  the  intestate's  life  to  those   depend- 

-  '.-.Uu  had  he  continued  to  live  out  this  appointed 
IIls:  on  this  question  the  jury  should  consider   the 

. .  ^^j-;-.,^  iutestate,  his  habits,  capacity  and  dispo- 
■iwork.  The  cotirt  here  recited  the  evidence  for 
■*'*nil  the  defendant  on  these  matters  and  told  the 
,»  iv->nsider  the  evidence  and  the  suggestions  and 
^Ris   which    had   been   made  and   award    what    in 
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their  judgment  would  be  a  fair  and  just  compensation 
for  the  pecuniary  injury  done  by  the  death  of  the  intes- 
tate. 

The  defendant  excepted  to  the  charge  upon  the  second 
issue  as  follows  : 

''1.  For  that  his  Honor  charged  the  jury  that  it  was  the 
duty  of  the  engineer  to  keep  a  lookout  for  things  so  near 
the  track  as  likely  to  become  an  obstruction  to  his  train, 
upon  the  ground  that  while  true  as  an  abstract  principle 
of  law,  it  is  a  duty  to  the  passengers  on  the  train  and  not 
applicable  to  this  case. 

**2.  For  that  his  Honor  in  view  of  the  evidence  placed 
the  non  liability  of  the  defendant  upon  the  fact  that  the 
intestate  was  lying  in  a  depression  in  the  ground,  whereas 
the  defendant  contended  that  the  intestate  could  not  have 
been  seen  in  time  to  avoid  the  accident,  although  not  lying 
in  a  depression.  ^ 

"3.  For  that  his  Honor  assumed  throughout  the  charge 
that  the  intestate  was  upon  the  track,  whereas  there  was 
evidence  to  the  contrary. 

"4.  For  that  his  Honor  substantially  expressed  the 
opinion  that  270  feet  or  126  yards  is  the  distance  within 
which  it  was  too  late  to  stop  the  train,  whereas  the  evi- 
dence was  to  the  contrary  and  his  Honor  had  not  the  legal 
right  to  express  an  opinion  as  to  the  fact. 

The  defendant  excepted  to  the  charge  of  his  Honor 
upon  the  third  issue  as  as  follows : 

1.  For  it  was  equivalent  to  telling  the  jury  that  if  they 
answered  the  second  issue  yes  and  believed  the  evidence 
they  should  answer  the  third  issue  no. 

2.  For  that  he  instructed  the  jury  that  the  negligent 
act  of  the  intestate  in  going  upon  the  track  and  falling 
asleep  there  was  remote  and  not  the  proximate  and  con- 
current cause  of  the  injury  and  not  contributory. 
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[-•i^jjiT:  excepted   to  the   charge    on    the   fourth 

_^:  ^2-  Honor  told  the  jury   that  the    damages 

-    H-t^    let  money  value  of  the  intestate's  life,  etc., 

-.=r    -    'i^iit  to  have  told  them   it    was   the   present 

t.*:- net  moneyed  value  of  the  intestate's  life,   etc. 

•  "iiLit  hi3  Honor  told  the  jury   to  award  what   in 

-    i.^iment  would  be  a  fair  and  just   compensation  for 

^•'Hilary  'njury  due  by  the    death    of  the  intestate, 

",: -lie  whole  matter  to    the   discretion   of  the   jury. 

r**  vik&  a  verdict    for  plaintiff,  and  from   the  judgment 

a  defendant  appealed. 


.-f***  > 


J/  '>(^rri.  A,  D.   Ward  and  N.  J,  Rouse^  for  plaintiff. 
.7  .v^A5(.  TT.  R.  Allen  and  H,  Z.  Stevens^   for  defendant 

:iiM»eiIant). 

AvKBY,  J.:  The  most  important  question  presented  by 
-•It*  appeal  is  whether  the  court  erred  in  refusing  to 
::i:>truct  the  jury  that  if  the  plaintiff's  intestate  deliber- 
ately laid  down  upon  the  track  and  either  carelessly  or 
intentionally  fell  asleep  there,  the  defendant  was  not 
liable,  unless  the  engineer  actually  saw  that  he  was  lying 
there  in  time,  by  the  reasonable  use  of  appliances  at  his  com- 
mand, to  have  stopped  the  train  before  it  reached  him. 
In  the  head-note  to  Smith  v.  Railroad^  114  N.  C,  729,  it 
j^eoms  that  the  intelligent  reporter  deduced  from  the  opin- 
ion of  the  court  the  principle  that  while  the  mere  going 
upon  the  track  of  a  railroad  is  not  contributory  negligence, 
any  injury  subsequently  inflicted  by  a  collision  with  a 
pulsing  train,  is  deemed  to  be  due  to  the  carelessness  of 
tlio  person  who  goes  upon  it,  unless  it  is  shown  that  he 
luokod  and  listened  for  its  approach.  While  such  an 
abntract  proposition  may  be  fairly  drawn  from  the  reason- 
ing upon  which  the  opinion   is  founded,  the  new  trial  was 
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in  fact  awarded  because  the  court  below  refused  to  instruct 
the  jury  that  if  the  plaintiff's  intestate  was  drunk,  though 
he  was  lying  apparently  helpless  upon  the  track,  the 
defendant  was  not  liable  unless  its  engineer  actually  saw 
that  he  was  in  danger,  in  time  to  avert  the  injury  by  rea- 
sonable care. 

The  learned  counsel  who  argued  this  case  for  the  defend- 
ant, without  citing  Smith's  case  in  support  of  his  conten- 
tion, obviously  invoked  the  aid  of  the  principle  there 
decided,  when  he  rested  his  argument  upon  the  proposition 
that  one  who  carelessly  or  purposely  falls  asleep  on  a  rail- 
way track  is  not  only  negligent  in  exposing  himself  upon 
first  going  there,  but,  that  though  he  afterwards  becomes 
utterly  unconscious,  there  is,  in  contemplation  of  law,  a 
continuing  carelessness  on  his  part  up  to  the  moment  of  a 
collision,  which  is  concurrently  with  the  fault  of  the 
defendant,  a  proximate  cause  of  an  ensuing  injury,  or 
operates  to  quit  the  carrier  of  what  would  have  been  cul- 
pable carelessness  and  a  causa  causans^  if  the  injury  bad 
been  inflicted  on  a  horse,  a  pig,  a  cow  or  person  rendered 
insensible  in  any  maimer  than  by  drunkenness,  or  delib- 
erately or  carelessly  falling  asleep.  So  that  we  are  again 
called  upon  to  review  Smith's  case  and  to  determine 
whether  we  will  modify  the  principle  there  laid  down  or 
extend  its  operation  to  other  cases  coming  within  the 
reason  upon  which  it  is  founded. 

The  language  of  Judge  Cooley,  which  is  cited  in  Clark 
V.  jRaUroady  107  N.  C,  p.  449,  is  that  "if  the  original 
wrong  only  becomes  injurious  in  consequence  of  the  inter- 
vention of  the  distinct  wrongful  act  or  omission  by  another, 
the  injury  will  be  imputed  to  the  last  wrong  which  was 
the  proximate  cause,  and  not  to  that  which  was  more 
remote."  If  in  the  case  at  bar  the  plaintiff's  intestate 
was  in  fault  in   lying  down  upon  the  track    and  his   care- 
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"    '        :.         •  -        -      — ■-  -■      1     *.  -    -.« —  -r     ^-z-i    no 
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"         •  ^        -   ■'.      "^.-   -    ir^  £-^"6  its 

^^                   1_    r    '^       Lj_     ^— ^.  "i-i"  "Nrwith- 
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exercise  reasonable  care  in  keeping  a  lookout  not  only  for 
stock  and  obstructions  but  for  apparently  helpless  or  infirm 
human  beings  on  the  track,  and  that  the  failure  to  do  so 
supervening  after  the  negligence  of  another,  where  persons 
or  animals  were  exposed  to  danger,  would  be  deemed  the 
proximate  cause  of  any  resulting  injury. 

It  was  after  all  of  these  precedents  following  Gunier  v. 
Wicker,  supra,  that  the  court  in  Deans  v.  Bailroad,  107  N. 
C,  686,  was  confronted  with  the  question  whether  a  rail- 
way company  was  liable  where  by  ordinary  care  its  engi- 
neer could  have  stopped  its  train  in  time  to  prevent  its 
running  over  a  man  lying  asleep  upon  its  track,  under  the 
doctrine  of  Guntcr  y.  Wicker,  or  whether  the  accident  hav- 
ing occurred  at  a  place  other  than  a  public  crossing  the  com- 
pany could  be  held  answerable,  under  the  rule  as  stated  in 
Herring  v.  Railroad,  only  where  it  was  shown  that  the 
engineer  actually  saw  the  trespasser  and  had  reasonable 
ground  to  comprehend  his  condition.  Upon  mature  con- 
sideration the  Court  overruled  Herring's  case  and  stated 
the  rule  applicable  in  such  cases  to  be  that  "if  the  engineer 
discover  or  by  reasonable  watchfulness  may  discover  a  per- 
son lying  on  the  track  asleep  or  drunk,  or  see  a  human 
being,  who  is  known  by  him  to  be  insane  or  otherwise 
Insensible  to  danger  or  unable  to  avoid  it,  upon  the  track 
in  his  front,  it  is  his  duty  to  resolve  all  doubts  in  favor  of 
the  preservation  of  human  life  and  immediately  use  every 
available  means,  short  of  imperiling  the  lives  of  passengers 
on  his  train,  to  stop  it."  This  rule  was  approved  in  e^pres8 
terms  in  Meredith  v.  Railroad,  108  N.  C,  616;  Hinkle  v. 
Railroad,  109  N.  C,  472;  Clark  \,  Railroad,  109  N.  C, 
pp.  444  &  4:4:b ',  Norwood  \\  Railroad,  111  N.  C,  236; 
Cawjield  v.  Railroad,  111  N.  C.  597. 

In  Smith's  case,  supra,  the  same  questions  were  again 
presented  and  this  Court    was  asked    to  overrule  the  doc- 
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trine  of  Deans    v.    Railroad^   and   reinstate   Herring    v. 
Railroady  as    authority.     The  Court  declined   to  overrule 
Deans'  case  and  others  which  had  followed   it,  but    held 
that,  in  so  far  as  the  opinions  purported  to  bring  within  the 
protection   of  the  rule  a  person  who   is  lying   upon    the 
track  in  an  insensible  state  brought  about  by  drunkenness, 
they  were  entitled  only  to  the  weight  of  dicta.     No  mem- 
ber of  the  Court  adopted  this  particular  view  but  the  Chief 
Justice  who  delivered    the  leading  opinion.     The    other 
members  of  the  Court    were  either  in  favor  of  sustaining 
without  any  modification  or  of  overruling  in  toto  the  princi- 
ples as  enunicated  in  Deans'  case.     The    learned    counsel 
for  the  defendant  now  contends  that  one,  who  deliberately 
incurs  the  risk  of  lying  down  upon  the   track,  is  no  more 
entitled   to  the  protection  of  the  law  than    a  drunken  per- 
son,   and  that  where  he    is  killed  his  personal  representa- 
tive cannot  invoke  the  benefit  of  the  rule  which  subserves 
the  purpose  of  shielding  even  brutes  from  the  same  unnec- 
essary peril.      At  common    law  in  England  the  owner  of 
cattle  was  required  to  keep  them  in  or   restrain  them  from 
trespassing    on  the  lands  of   others.     2    Sherman  &  Red. 
Neg.,  Sees.  418,  626,  627.     But  in  this  country  the  rule  has 
been  either  modified  by  statute  or  in  a    much  larger  num- 
ber of  States  entirely  disregarded  because  the  reason  upon 
which   it  was  founded,  under    different    conditions,    had 
ceased  to  operate.     2  Shearman  &  Red.,  Sees.  419  to  422. 
The  principle  deduced  from  Dames  v.  Mann^  as  is  said  by 
discriminating  law-writers,  is  that  "the  party  who  has  the 
last  clear  opportunity    of  avoiding  the  accident,    notwith- 
standing  the  negligence    of  his   opponent,   is    considered 
solely    responsbile  tor  it."     2  Sherman    &  Red.,    p.    165. 
Thi-  rule  has  now  been  adopted  in  almost  all  of  the  South- 
ern   and  Western  States,  but   has  been  construed   in  some 
of  them  and  by    a  number  of  text    writers  as  applying  to 
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injuries  done  by  moving  trains  only,  where  the  engineer 
actually  sees  an  animal  or  a  person.  But  this  Court,  soon 
after  adopting  the  rule  laid  down  in  Davies  v.  Mann^  (in 
Gunter  v.  Wicker^  supra)  construed  it  in  its  application  to 
animals  in  Wilson  v.  Railroad^  90  N.  C,  69,  followed  by 
Snowden's,  Carlton's,  Bullock's  and  Randall's  cases,  «t^7*a, 
to  mean  that  an  engineer  was  not  only  negligent  in  failing 
to  avert  an  injury  to  animals  actually  seen  but  those  which 
might  by  proper  vigilance  have  been  seen  by  him  in 
time,  by  the  use  of  the  appliances  at  his  command  and 
without  peril  to  the  safety  of  persons  on  the  train,  to  avert 
the  accident. 

It  is  settled  irrevocably  in  North  Carolina  that  a  railway 
company  is  answerable  in  damages  for  an  injury  to  any 
valuable  domestic  animal,  due  to  the  failure  of  the  engin- 
eer to  exercise  reasonable  care  in  observing  the  track  in 
bis  front  and  to  passengers  on  a  train,  when  caused  by  a 
want  of  similar  vigilance  on  the  part  of  the  same  servant 
in  keeping  an  outlook  for  obstructions.  The  question 
presented  in  this  case  therefore,  as  in  Smith's  case,  is 
whether,  by  any  sort  of  legal  fiction,  we  can  hold  a  ser- 
vant faultless  for  failure. to  see  one  who  has  voluntarily 
fallen  upon  the  track  and  yielded  to  the  influence  of  sleep, 
or  who,  overcome  with  drunkenness,  lies  prostrate  in  the 
way  of  a  train,  when  either  or  both  are  sandwiched 
between  obstructions  ;  animals,  children  or  persons  uncon- 
scious from  siokness,  or  known  by  the  engineer  to  be  deaf, 
whom  the  law  declares  it  is  his  duty  to  see  if  it  is  possible 
for  him  by  the  exercise  of  ordinary  care  to  do  so.  The 
opinion  of  the  Court  in  Smith's  case  not  only  concedes, 
but  adduces  much  authority  to  sustain  the  correctness  of 
the  ruling  in  Deans  v.  Railroad,  and  the  later  opinions 
approving  it,  as  therein  interpreted,  but  proceeds  upon  the 
idea  that  in  so    far  as  any    previous    opinion    had  stated 
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that  a  railway  company  owed  the  duty  of  watchfulness  to 
drunken  persons  lyin^  on  its  track  or  became  liable  for 
failure  to  discharge  it,  unless  actually  seen  by  the  engineer, 
they  were  dicta  only.  It  was  true  however  as  to  Deans' 
and  Clark's  cases  that  there  was  some  evidence  tending  to 
show  that  in  the  one  instance  the  person  who  fell  asleep 
on  the  track  was  drunk  and  in  the  other  that  the  man 
killed  was  intoxicated  when  he  went  upon  the  tiestle. 

To  illustrate  the  operation  of  the  conflicting  rules  as 
they  now  stand:  suppose  that  the  engineer  is  approacldng 
a  straight  cut,  through  which  he  can  see  for  one  fourth  of 
a  mile  or  for  a  sufficient  distance  to  stop  his  train  without 
breach  of  his  duty  to  those  on  it  before  reaching  the  cut, 
and  that  at  the  entrance  nearest  him  a  sleeping  child,  ten 
feet  further  a  cow  and  ten  feet  further  still  a  large  boulder 
with  a  drunken  man  or  one  who  has  deliberately  laid  down, 
resting  asleep  and  unconscious  upon  it  are  arranged  succes- 
sively. Suppose  then  that  the  engineer  carelessly  fails  to 
look  out  and  see  the  sleeping  child,  the  cow  or  the  boul- 
der, and  by  successive  collisions,  kills  the  child,  the  cow 
and  the  man  on  the  boulder  and  the  train  is  wrecked  by 
striking  the  boulder  so  that  a  number  of  passengers  are 
likewise  killed.  The  result  would  present  a  legal  ])ara- 
dox  under  the  law  as  it  now  stands.  The  servant  who 
represents  the  company  would  render  it  liable  for  his 
omission  of  the  duty  of  keeping  a  lookout,  for  which  the 
company  could  be  mulcted  in  damages  by  the  personal  rep- 
resentatives of  the  child  and  of  the  passengers  and  by  the 
owner  of  the  cow,  and  yet,  though  the  engineer  could  not 
discharge  the  duty  which  never  ceased,  of  watching  for  the 
boulder  without  seeing  the  drunkard  or  the  sleeping  man, 
the  failure  to  see  either  is,  in  contemplation  of  law,  no  cul- 
pa*ble  breach  of  dutj.  The  learned  counsel  for  the  defend- 
ant has  given,  it  seems  to  us,   quite   as  cogent  reasons  for 
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holding  that  a  railroad  company  is  absolved  from  duty  to 
one,  who  wilfully  or  carelessly  exposes  himself  to  peril  by 
sleeping  upon  a  track  as  to  one  who  falls  down  in  a  state 
of  utter  unconsciousness  superinduced  by  drinking,  and 
cited  equally  as  strong  and  numerous  authorities  in  sup- 
port of  his  contention.  But  the  reasons  and  the  author- 
ity relied  upon  emanate  generally  from  courts  which  hold 
that  both  persons  and  animals  upon  a  track  are  trespass- 
ers and  entitled  to  consideration  only  where  actually  seen 
in  time  to  save  them.  It  is  not  strange  that  courts,  where 
it  is  held  that  railway  companies  owe  no  duty  to  any  one 
who  goes  on  their  track  and  is  not  seen,  should  have  sought 
support  for  their  position,  where  a  drunken  man  happened 
to  be  the  victim  of  carelessness,  in  the  theory  that  he  was 
deemed  to  be  still  concurring  up  to  the  time  of  the  acci- 
dent and  was  less  deserving  of  consideration  than  a  sober 
trespasser.  But  it  must  not  be  forgotten  that  in  the  last 
analysis,  notwithstanding  the  additional  reason  assigned, 
the  drunkard,  in  the  States  holding  to  the  principle  that 
we  have  repudiated,  is  excluded  from  the  right  to  recover 
because  he  is  a  trespasser,  just  as  his  sober  neighbor  would 
be  barred  of  the  right  if  he  were  injured  by  his  side,  and 
when  actually  seen  the  same  duty  of  protection  arises  as 
to  both. 

The  admitted  test  rule  to  which  we  have  adverted,  that 
he  who  has  the  last  clear  chance,  notwithstanding  the  neg- 
ligence of  the  adverse  party,  is  considered  solely  respon- 
sible, must  be  applied  in  contemplation  of  the  law  which 
prescribes  and  fixes  their  relative  duties.  The  law  as  set- 
tled by  two  lines  of  authorities  here,  imposes  upon  the 
engineer  of  a  moving  train  the  duty  of  reasonable  care  in 
observing  the  track  and  if  by  reason  of  his  omission  to  look 
out  for  cows,  horses  and  hogs,  he  fails  to  see  a  drunken 
man  or  a  reckless  boy  asleep  on   the  track,  it   can  not  be 
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denied  that  he  is  guilty  of  a  dereliction  of  duty.  If  he  is 
guilty  of  a  breach  of  duty  we  can  not  controvert  the  pro- 
positions which  necessarily  follow  from  the  admission  that 
but  for  such  omission  or  if  he  had  taken  advantage  of  the 
last  clear  opportunity  to  perform  a  duty  imposed  by  law, 
the  train  would  have  been  stopped  and  a  life  saved.  It 
can  not  be  denied  that,  in  a  number  of  the  States  which 
have  adopted  the  doctrine  of  Davies  v.  Mann,  it  has  also 
been  held  that  both  man  and  beast  were  trespassers  when 
they  went  upon  a  railway  track  and  except  at  public  cross- 
ings or  in  towns  it  was  not'the  duty  of  the  engineer  to  exer- 
cise care  in  looking  to  his  front  with  a  view  to  the  protec- 
tion of  either.  Where  the  law  does  not  impose  the  duty 
of  watchfulness  it  follows  that  the  failure  to  watch  is  not 
an  omission  of  duty  intervening  between  the  negligence  of 
the  plaintiflF  in  exposing  himself  and  the  accident,  unless 
he  be  actually  seen  in  time  to  avert  it.  The  negligence  of 
the  corporation  grows  out  of  omission  of  a  legal  duty  and 
there  can  be  no  omission  where  there  is  no  duty  prescribed. 
But  w^hen  this  Court  declared  it  the  duty  of  an  engineer  to 
exercise  reasonable  care  in  looking  out  for  animals  on  the 
track,  it  became  equally  a  duty  as  to  all  those  classes  of 
persons  who,  if  actually  seen  by  him,  would  be  entitled  to 
demand  that  he  use  all  the  means  at  his  command  to  avert 
injury  to  them. 

Where  the  rule  prevails  that  no  liability  attaches  for  a 
failure  of  the  engineer  to  keep  a  lookout  except  in  towns 
and  at  crossings,  the  same  test  is  applied  by  the  courts.  So 
soon  as  the  duty  arises  the  failure  to  perform  it,  if  inter- 
vening after  the  negligence  of  a  person  in  exposing  him- 
self to  peril,  is  held  to  be  the  last  clear  opportunity  to  dis- 
charge it,  and  therefore  the  proximate  cause  of  the  injury, 
if  it  could  have  been  averted  by  the  use  of  the  means  at 
his  command  after  the  law  required  him  to  have  seen  it. 
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As  we  bold  that  the  duty  ou  the  part  of  the  engineer  of 
watchfulness  to  protect  life  is  an  ever  present  one,  attend- 
ing him  every  where,  and  extending  to  the  people  in  the 
remote  country  as  well  as  in  the  towns,  it  necessarily  fol- 
lows that  the  opportunities  that  grow  out  of  duty  per- 
formed are  co-extensive  with  the  duty  prescribed  and  may 
arise  wherever  it  exists.  We  are  of  opinion  that,  when  by 
the  exercise  of  ordinary  care  an  engineer  can  see  that  a 
human  being  is  lying  apparently  helpless  from  any  cause 
on  the  track  in  front  of  his  engine  in  time  to  stop  the  train 
by  the  use  of  the  appliances  at  his  command  and  without 
peril  to  the  safety  of  persons  on  the  train,  the  company  is 
liable^for  any  injury  resulting  from  his  failure  to  perform 
his  duty.  If  it  is  the  settled  law  of  North  Carolina  (as 
we  have  shown)  that  it  is  the  duty  of  an  engineer  on  a 
moving  train  to  maintain  a  reasonably  vigilant  outlook 
along  the  track  in  his  front,  then  the  failure  to  do  so  is  an 
omission  of  a  legal  duty.  If  by  the  performance  of  that  duty 
an  accident  might  have  been  averted,  notwithstanding  the 
previous  negligence  of  another,  then,  under  the  doctrine  of 
Davies  v.  Mann^  and  Ounter  v.  Wicker^  the  breach  of  duty 
was  the  proximate  cause  of  any  injury  growing  out  of 
such  accident,  and  where  it  is  a  proximate  cause  the  company 
is  liable  to  respond  in  damages.  Having  adopted  the 
principle  that  one  whose  duty  it  is  to  see  does  see,  we  must 
follow  it  to  its  logical  results.  The  court  committed  no 
error  of  which  the  defendant  could  justly  complain  in  stat- 
ing the  general  rule  which  we  have  been  discussing. 

Considered  in  connection  with  other  portions  of  the 
charge  the  statement  of  the  distances,  as  proved  by  defend- 
ant's witnesses,  was  but  a  fair  submission  of  the  view 
argued  by  defendant's  counsel  and  affords  no  ground  for 
exception.  Under  the  general  principle  laid  down  in 
Emry  v.  Railroad^  102  N.  C.,246,  and  the  numerous  cases 
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denied  tha'  '^ ^'  ^''  \tfithi^  the  sound  discretion 

guilty  of  '  ,.  '    '  ^^^/f'^^jj^ani  the   defendant    must 

positions  hH'h^^'''  J'r*^"*  nhf^^  discretion   operated  to    his 

but  for  /'>"'''''/ w'^''^''.,«  it  as   error.     But   in     Scott  v. 

last  cl  tI^''"*  'fhe  ^^^^^  i^^i  *°^    Denmark    v.    Railroad^ 

the  t  />y''^'  /  .<'^'  ^^' .  ./Aar  cases,  it  has  been  declared  that 

can  ^''^  C',  ^^^'\  ftjpd  ^'ith  discretion  to  submit  one,  two 

ha  ,/V/'(^^       '/i^f^  *^®  controversy  hinges  upon   a   con- 

fa  tb^^'^  ^^Vifgtio^  of  negligence,  as  he  might  think  best, 

tfi^^'^^       ciiould  give  appropriate  instructions.     Where 
pro^'.,^ae  (^^^^  ^^^  second)  raises  not    only   the  ques- 
th^^^'^.h^rthe  defendant  was  negligent  but  also  whether 
rA'^    .^proximate  cause,  the  judge  is  at   liberty  \o  tell 
'■  ^^  '^^^^  if  they  should  find  that  the  defendant  was   negli- 

^^^^'  ^'^  its  negligence   was  the  proximate  cause   of  the 
^\    ..  ft  was  immaterial  to  determine  whether  or  not  the 
/   ntiff  had  been  previously  negligent. 
T^he  question  propounded    to  the    witness   Wilson    was 
•ntended  to  elicit  an  opinion,   which  it  was  the  province 
^f  the  court  to  decide  that  he  had  not    qualified  himself 
to  give.     State  v.  Hinson,  103  N.  C,  374. 
/  The  court  below  was  requested,  however,  in   substance, 

to  instruct  the  jury  that  the  measure  of  damage  for  the 
loss  of  a  human  life  was  the  present  value  of  the  net  income 
which  would  be  ascertained  by  deducting  the  cost  of  liv- 
ing and  expenditures  from  the  gross  income',  and  that 
the  jury  could  not  allow  more  than  the  present  value  of 
accumulation  arising  from  such  net  income  based  upon  the 
expectancy  of  life.  The  court,  in  lieu  of  the  instruction 
asked,  told  the  jury  that  the  measure  of  damage  was  the 
reasonable  expectation  of  pecuniary  benefit  from  the  con-, 
tinued  life  of  the  deceased  to  those  who  would  have  been 
dependent  on  him,  had  he  continued  to  live  out  his  natu- 
ral life;  that  the  expectation  of  one  17  years  old  would  be 
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44  2-10  years  and  the  damage  would  be  the  net  monied 
value  of  intestate's  life  to  those  dependent  upon  him,  had  he 
continued  to  live  out  his  appointed  time.  Though  the 
court  stated  the  abstract  proposition,  as  we  find  it  formu- 
lated in  the  books,  in  the  first  clause  of  that  portion  of 
the  charge  relating  to  damages,  we  think  that  the  substi- 
tution of  the  subsequent  portion  of  it  for  the  more  specific 
instruction  to  which  the  defendant  was  entitled  and  for 
which  he  asked  was  erroneous.  The  instruction  given, 
viewed  without  reference  to  the  prayer  of  the  defendant, 
was  objectionable  in  that  it  left  the  question  of  the  date 
which  should  be  the  basis  of  the  final  calculation, 
to  s^ay  the  least,  uncertain,  if  his  language  was  not  suscep- 
tible of  the  construction  that  the  net  income  would  be 
es':imated  as  of  the  period  when  those  dependent  on  him 
would  have  realized  the  benefits  of  his  labor  had  he  not 
c  me  to  an  untimely  end. 

We  are  of  opinion,  therefore,  that  following  as  a  prece- 
deni  Tillett  v.  Railroad^  115  N.  C,  662,  a  new  trial 
should  be  granted  for  the  error  complained  of,  only  as  to 
the  issue  to  which  the  erroneous  instruction  related.  The 
jury  found  the  fact  upon  full  instruction  as  to  the  law 
in  connection  with  other  issues,  which  left  the  defendant 
no  just  reason  to  complain.  But  another  opportunity  must 
be  given  to  assess  the  damage  in  the  light  of  a  more 
explicit  statement  of  the  law  applicable.  A  new  trial  is 
granted,  therefore,  solely  for  the  purpose  of  inquiring  as 
to  damages.  The  case  will  be  remanded  to  the  end  that 
the  jury  may  ascertain  what  is  the  present  value  of  intes- 
tate's life. 

Partial  New  Trial. 
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WILLIAM  MATTHEWS  v.   ATLANTIC  AND   NORTH  CARO- 
LINA RAILROAD  COMPANY. 

Action  for  damages — Railroad  Companies — Injury  to  Per- 
son on   Track — Negligence — Contributory  Negligence. 

1.  The  engineer  of  a  train  may  reasonably  assume  that  a  person 

whom  he  sees  walking  on  a  footpath  at  the  end  of  the  cross- 
ties,  along  the  railroad  track,  and  going  in  the  same  direc- 
tion as  the  train,  will  either  stay  on  the  path  or  will  step 
further  oft  from  the  track  when  he  sees  the  train. 

2.  Where  a  person  walking  on  a  footpath  at  the  end  of  the  cross- 

ties  along  a  railroad  track,  in  the  day  time,  and  on  the 
approach  of  a  train  going  in  the  same  direction,  became  con- 
fused and  moved  towards  the  track  instead  of  away  from  it 
and  was  struck  by  the  train  and  injured,  his  negligence- and 
carelessness  being  the  immediate  cause  of  the  injury,  will 
preclude  him  from  recovery  although  the  engineer  may  have 
been  negligent  in  not  giving  a  warning  whistle  or  signal. 

Civil  action,  tried  before  lloke^  «/.,  and  a  jury,  at  May 
Term,  1895,  of  Lenoir  Superior  Court.  On  the  conclueion 
of  the  testimony,  his  Honor  intimated  that,  upon  the  evi- 
dence, the  plaintiflF  was  not  entitled  to  recover  and  the 
plaintiff  submitted  to  a  non  suit  and  appealed.  The  facts 
appear  in  the  opinion  of  Chief  Justice  Faircloth. 

Mr.  N  J.  iJ^^-w^^,  for  plaintiff  (appellant). 
Messrs.  P.  M.  Pearsall  and  W.    W.   Clark^  for  defend- 
dant. 

Faircloth,  C.  J. :  It  is  not  necessary  to  enter  into  a 
general  discussion  of  the  duties  and  liabilities  of  a  railroad 
when  running  its  train.  The  question  in  this  case  depends 
upon  the  testimony  of  the  plaintiff,  as  the  court  held  that 
upon  all  of  his  evidence  he  could  not  recover,  and  the 
case  was  not  submitted  to  the  jury. 

The  plaintiff  testified:  "I  am  22  years  old.     Before  the 
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injury  I  was  healthy  and  strong.  I  lost  my  arm  near  Cas- 
well on  defendant  road.  Was  between  two  culverts,  three 
and  a  half  miles  this  side  of  Dover.  Was  hurt  by  the 
connecting  rod  of  the  engine ;  was  coming  towards  Golds- 
boro  and  was  on  right  hand  side  coming  this  way,  walking 
in  a  side  track  near  the  track,  and  the  train  was  on  me 
before  I  knew  it.  I  was  so  alarmed  or  blinded,  instead  of 
turning  away  from  the  train  I  turned  towards  it.  The 
train  did  not  blow,  and  was  on  me  before  I  knew  anything 
about  it.  Before  I  knew  anything  I  was  struck.  I  had 
been  taking  quinine  and  was  deaf  that  day.  The  first  per- 
son who  came  to  me  was  Mr.  Hawkins.  Drs.  Woodlev  and 
Hyatt  were  called  in.  They  amputated  my  arm.  I  was 
confined  two  months  and  sufl^ered  much,  like  to  have  died. 
I  was  between  two  crossings,  was  as  far  from  front  crossing 
as  from  here  to  front  door  of  building.  The  road  at  that 
point  was  straight  and  level.  I  could  not  hear  well,  the 
wind  was  blowing  hard  that  day  and  I  had  been  taking 
quinine.  I  was  coming  from  Dover  towards  Kinston, 
and  had  not  looked  back  from  the  time  I  left  Dover  till  I 
was  struck  by  the  train.  Cross-examined  :  It  was  tho 
mail  train  and  in  the  morning  as  train  was  going  towards 
Goldsboro.  I  had  worked  at  saw-mill  near  the  train. 
Don't  know  whether  it  was  schedule  time  or  not.  I  was 
hurt  by  the  engine  rod  as  train  was  moving.  I  turned 
towards  the  train.  I  had  been  walking  on  sidewalk  of 
track,  and  when  I  did  hear  it  the  train  was  right  on  me, 
and  instead  of  turning  away  from  train,  turned  towards  it 
in  my  confusion  and  was  struck  by  reason  of  turning 
towards  the  train." 

It  is  suggested  that  it  was  the  engineer's  duty  to  sound 
his  whistle  and  give  the  plaintiif  tiotice  of  the  approaching 
train.     If  we  assume  that  he  should  have  done  so  when  a 

person  was  walking  ahead  on  the  main  track,  we  see  no 
117—41 
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reason,  and  presumably  he  did  not,  why  he  should  blow 
the  whistle  when  the  plaintiff  was  walking  on  the  sidewalk 
of  the  track,  by  which  is  meant  the  foot  path  at  the  end  of 
the  cross-ties,  because  he  was  then  out  of  danger  and  the 
engineer  reasonably  assumed  that  he  would  either  stay 
there  or  step  further  off  from  the  track  when  he  saw  the 
train.  For  some  singular  and  peculiar  reason  the  plain- 
tiff moved  into  a  dangerous  position  at  a  critical  moment) 
an  event  which  the  engineer  could  not  foresee  or  antici- 
pate. If  the  defendant  was  negligent  in  not  giving  a  sig- 
nal sound,  the  act  of  plaintiff  was  much  greater  careless- 
ness and  was  the  immediate  cause  of  the  injury  and  he 
cannot  be  excused  for  such  disregard  of  his  personal  safety. 
Parker  v.  Railroad^  S^  N.  C,  221  ;  Highy,  Railroad^  113 
N.  C,  385.     We  see  no  error  in  the  ruling  of  the  court  nor^ 

in  the  record,  and  the  judgment  is  aflSrmed. 

AflSrraed. 


JOi^NMcNEILLv.  RALEIGH  &  AUGUSTA  AIR  LINE   RAIL- 
ROAD COMPANY. 

Practice — Appeal — Case  on  Appeal — Service, 

1.  Where  a  case  on  appeal  is  served  by  an  improper  officer  within 

the  time,  or  by  a  proper  officer  after  the  time,  limited  for  its 
service,  it  will  not  be  considered. 

2.  The  failure  of  service  of  case  on  appeal  within  the  time  limited 

cannot  be  cured  by  the  judge^s  settling  the  case. 

Civil  action,  tried  before  Hoke^  e/.,  and  a  jury,  at  Aug- 
ust Term,  1895,  of  Moore  Superior  Court,  to  recover  dam- 
ages for  killing  plain  tiif's  cow  through  negligence  of  defend- 
ant. There  was  verdict  for  the  plaintiflF  and  defendant 
appealed  from  the  judgment  thereon. 

It  appears  from  the  record  that  the  defendant's  case  on 
appeal  was  filed  with  the  Clerk  of  the  Superior  Court  and 
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handed  by  him  to  counsel  for  plaintiff  within  the  time  pre- 
scribed and  was  served  by  the  Sheriff  after  the  time  for 
service  had  expired.  In  this  Court  plaintiff's  counsel 
moved  that  the  statement  of  case  on  appeal  be  not  consid- 
ered and  that  the  judgment  be  affirmed. 

Messrs.  Blacked  Adams  and  W.  JI.  MeNeill^  for  plain- 
tiff. 

Mr.  Robert  C.  Strong^  for  defendant  (appellant). 

Clark.  J.:  Notice  of  appeal  was  properly  given  and  in 
apt  time,  hence  a  motion  to  dismiss  the  appeal  would  not 
lie  and  in  fact  was  not  made.  The  appellant's  case  on 
appeal,  unless  service  was  accepted,  could  only  be  served 
by  an  officer.  Forte  v.  Boone^  114  N.  C,  176;  Allen  v. 
Strickland,  100  N.  C,  225  ;  State  v.  Johnson,  109  N.  C, 
852;  State  v.  Price,  110  N.  C,  599.  The  failure  of  ser- 
vice in  due  time,  if  it  is  made  to  appear,  could  not  be 
cured  even  by  the  Judge's  settling  the  case  {Forte  v. 
Boone,  supra)  and  when  the  case  is  not  settled  by  the 
Judge,  it  must  appear  affirmatively  that  the  case  or  coun- 
ter-case was  legally  served  and  in  due  time  to  avail  the 
party  relying  upon  it.  M^f^g  Co,  v.  Simmons,  97  N.  C, 
89  ;  Peebles  v.  Braswell,  107  N.  C,  68;  Howell  v.  Jones, 
100  N.  C,  102.  The  attempted  service  by  the  clerk  was 
a  nullity  {Cummings  v.  Hoffman,  113  N.  C,  267)  as  was 
also  the  service  by  a  proper  officer  after  the  time  limited 
by  law.  Rosenthal  v.  Roberson,  114  K.  C,  594;  Cxim,- 
mings  v.  Hoffman,  supra.  Had  there  been  counter-affida- 
vits that  in  fact  there  had  been  service  by  a  proper  officer 
in  due  time,  the  case  might  be  continued  that,  on  motion 
below,  the  Judge  should  find  and  certify  the  facts,  as  in 
Walker  v.  Scott,  102  N.  C,  487.  Such  is  not  the  case  here, 
but  simply  an  attempted  service  within   the  proper  time. by 
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one  not  authorized  to  make  it,  and  then  service  by  a  proper 
oflScer  but  after  the  time  limited  for  service  had  expired. 
Both  these  acts  being  null  and  of  no  effect,  and  there 
being  nothing  to  excuse  the  laches,  as  in  Watkins  v.  Rail- 
road 116,  N.  C,  961,  there  is  nothing  before  us  except  the 
record  proper.  On  inspection  we  find  no  error  therein 
and  must  affirm  the  judgment.  Lyman  v.  Ramseur^  113 
N.  C,  503. 

Affirmed. 


DANIEL  BLUE  v.  THE  ABERDEEN  &  WEST  END  RAILROAD 

COMPANY. 

Action  for  Damages — Expert   Testimony — Discretion  of 
Court — Railroad    Companies — Ri^ht    of    Way — Fires 
from.  Engine  Sparks. 

1.  Whether  a  witness  offered  as  an  expert  has  the  necessary  qaali. 

fications  is  a  matter  largely  within  the  discretion   of  the 
court  and  where  there  is  any  evidence  of  it,  the  finding  like 
'  that  of  the  jury  is  not  reviewable  in  this  Court. 

2.  The  refusal  to  permit  a  witness  who  has  testified  that  he  is  a 

professor  of  civil  engineering,  and  has  made  the  law  of  mov- 
ing bodies  a  study,  and  can  tell  how  far  a  train  will  move  by 
its  momentum,  to  testify  as  an  expert  as  to  the  distance  such 
train  would  travel,  in  order  to  contradict  the  testimony  of 
other  witnesses  testifying  from  practical  experience,  will  not 
be  disturbed  on  appeal. 

8 '  A  railroad  company  is  liable  for  any  damage  that  may  result  to 
owners  of  land  adjacent  to  its  right  of  way  caused  by  the 
spreading  of  fire  which  originates  from  the  falling  of  sparks 
from  its  engine  upon  grass  or  other  Inflammable  material  neg. 
ligently  left  upon  the  right  of  way. 

4.  In  an  action  against  a  railway  company  for  damages  from  fire 
alleged  to  have  been  started  by  sparks  from  defendant's 
engine,  an  instruction  that  it  was  defendant's  duty  to  keep  its 
track  clear  of  substances  liable  to  be  ignited  by  sparks  as  far 
as  might  be  necessary  to  prevent  fires,  even  to  the  full  width 
of  the  right  of  way,  was  proper. 


N.  C]  SEPTEMBER  TERM,  1895.  645 


Blife  v.  Railroad. 


5.  In  Buch  case  an  instruction  that  it  was  defendant's  duty  to 

equip  its  road  with  modern  appliances  ''sufficient  to  guard 
against  the  escape  of  fire,''  and  to  have  its  engines  manned 
by  competent  men,  and  that  if  the  jury  *'were  satisfied"  that 
the  engine  had  modern  appliances  to  guard  against  fires, 
and  was  manned  by  competent  men,  and  was  carefully  oper- 
ated, there  would  be  no  negligence  in  respect  to  the  engine, 
sufficiently  shows  the  duty  of  defendant. 

6.  Such  instruction  sufficiently  places  the  burden  on  defendant  of 

satisfying  the  jury  that  its  engines  were  properly  equipped 
and  manned. 

Civil  action  for  damages,  tried  before  Hoke^  «/.,  and  a 
jury,  at  August  Term,  1895,  of  Mooke  Superior  Court,  in 
whieh  plaintiff  sought  to  recover  damages  for  injury  to 
property  caused  by  fire  alleged  to  have  originated  on  the 
defendant's  right  of  way  from  sparks  from  the  defendant's 
engine  falling  on  inflammable  material  alleged  to  have 
been  negligently  left  thereon.  There  was  judgment  for  the 
defendant  and  plaintiff  appealed.  The  facts  necessary  to 
an  understanding  of  the  opinion  are  sufliciently  adverted 
to  therein. 

Messrs.  Shepherd  <&  Bushee^  W,  E.  Murchison  and  J, 
W.  Hinsdale^  for  plaintiff  (appellant). 

Messrs.  Douglass  <&  Spence^  Black  <k  Adams  and  Shaw 
<&  Scales^  for  defendant. 

Avert,  J. :  The  exception  to  the  ruling  of  the  court 
that  the  witness  Riddick  had  not  qualified  as  an  expert 
seemed  to  be  relied  on  with  more  confidence  than  any  one 
of  the  great  number  taken  on  the  trial.  After  the  court 
had  found,  upon  objection  of  defendant,  that  on  a  previous 
preliminary  examination  the  witness  had  not  shown  that 
he  had  the  peculiar  skill  and  knowledge  which  proved  his 
fitness  to  testify  As  an  expert,  a  re-examination  elicited  the 
following  statement  from  him  :  "  That  he  was  professor  of 
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civil  engineering  and  mathematics  in  the  North  Carolina 
College  of  Agriculture  and  Mechanical  Arts  :  that  he  has 
made  the  subject  of  mechanics  and  of  moving  bodies  a  spe- 
cial study  ;  that  there  are  certain  mathematical  rules  by 
which  it  can  be  ascertained  how  far  moving  bodies,  such 
as  trains,  will  go  by  their  own  momentum ;  that  he  was 
thoroughly  acquainted  with  these  rules  and  had  applied 
them  frequently,  und  that  he  thon;]:ht  in  half  an  hour  he 
could  make  a  calculation  by  wliieh  he  could  ascertain  the 
distance  that  this  train  would  go  at  the  place  named,  with 
the  momentum  described,  and  upon  the  grade  as  testified 
to  by  him.  Witness  said  he  had  no  actual  experience  in 
running  railroad  trains.  He  was  not  asked  the  questiuu 
whether  he  could  give  an  opinion  satisfactory  to  himself. 
The  plaintiff  thereupon  renewed  the  following  questions: 
If  the  jury  should  find  that  a  train,  as  described  by  defend- 
ants' witnesses,  was  moving  up  the  long  grade  and  was 
travelling  when  it  reached  the  top  at  the  rate  of  15  miles 
an  hour,  and  they  should  find  that  the  grade  and  the  level 
of  the  road  were  as  described  by  him,  how  far,  according 
to  the  laws  of  moving  bodies,  would  a  train  go  by  its  own 
momentum  ?"  The  fireman  and  superintendent  had  testi- 
fied that  they  had  ascertained  by  actual  experiment  that 
it  required  little  steam  to  carry  the  engine  along  the  level 
track  to  the  landing  after  passing  the  highest  point  of  the 
up-grade.  H.  A.  Page,  an  engineer  had  testified  that 
since  the  last  trial  ot  this  case  he  had  come  over  the  top  of 
the  grade  beyond  Hicks'  landing  (where  according  to  plain- 
tifi^s  theory  the  fire  was  started  by  sparks  emitted  from  the 
engine)  at  a  speed  of  15  miles  per  hour,  and  had  run  from 
there  to  West  End  without  more  power  than  the  momentum 
of  the  train.  The  question  whether  any  or  how  much 
steam  was  used  to  propel  the  engine  with  the  train  over 
the  level  track  after  passing  the  highest  point  of  the  grade, 
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had  become  material  because  of  the  greater  tendency  to 
emit  sparks  from  the  engine  when  the  power  is  increased. 
"The  preliminary  question  whether  a  witness,  offered  as 
an  expert,  has  the  necessary  qualification,  is  for  the  courts 
and  is  largely  discretionary  with  them"  (1  Greenleaf  E., 
Sec.  440,  Note  B)  and  "where  there  is  any  evidence  of  it, 
the  finding  like  that  of  the  jury  is  not  reviewable  in  this 
Coui't.  State  v.  Davis,  and  other  intermediate  cases  down 
to  Smith  V.  Kron,  96  N.  C,  392."  State  v.  Hinson,  103 
N.  C,  374.  But  it  is  contended  for  the  plaintiff  that  this 
was  not  a  ruling  that  there  was  sufficient  evidence,  but  in 
effect  an  opinion  that  certain  facts  admitted  do  not  qualify 
the  witness,  and  therefore  raises  a  question  of  law  which  is 
reviewable.  The  plaintiff  insists  that  every  one  of  the  six 
cases  cited  tc  support  the  ruling  of  the  court  in  Smith  v. 
Kron^  supra,  {State  v.  Davis,  supra  \  State  v.  A7idrews, 
Phillips,  205;  State  v.  Vann,  82  N.  C,  631 ;  State  v.  San- 
ders, 84  N.  C,  728  ;  State  v.  Effler,  85  N.  C,  585  ;  State  v- 
Burgwyn^  87  N.  C,  572)  involved  the  admissibility  of  con- 
fessions, and  that  the  rule  as  substantially  stated  in  all 
was  the  same,  it  being  held  in  every  instance  that  the  ques- 
tion whether  a  prisoner  was  influenced  by  hope  or  fear  was 
one  of  fact  where  there  was  any  evidence  to  sustain  the 
Judge's  finding,  but  that  it  was  the  province  of  the  court 
to  decide,  when  such  questions  were  raised,  whether  tliere 
was  any  evidence  at  all  or  whether  the  facts  found  would 
w^arrant  the  admission  of  the  testimony  offered. 

Conceding  the  fact  that  the  substance  of  these  rulinj^s  is 
as  contended,  and  giving  the  plaintiff  the  full  benefit  of 
the  deduction  he  seeks  to  draw  from  them,  the  principle 
relied  upon  has  no  application  to  the  case  at  bar.  The 
Judge  stated  the  testimony  of  the  witness  in  full  doubtless, 
but  set  forth  in  detail  no  formal  statement  of  the  facts 
found  by  him.     The   court   upon   the   testimony  held  that 
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the  witness  had  not  qualified  himself  as  an  expert,  and  in 
the  absence  of  any  statement  to  the  contrary  we  must 
assume  that  this  was  his  conclusion  of  fact.  Whether  he 
did  not  believe  the  witness  at  all  or  whether  he  thought 
the  witness  was  mistaken  when  he  expressed  the  opinion 
that  he  could  calculate  with  mathematical  certainty  how 
far  a  train,  which  he  had  heard  described  by  witnesses, 
would  move  by  the  force  of  the  momentum  acquired  at  a 
speed  of  15  miles  per  hour  over  a  level  surface,  of  which 
he  had  acquired  a  knowledge  by  observation  and  not  by 
running  or  seeing  a  train  run  over  it,  and  without  regard 
to  the  condition  of  the  track,  it  is  not  material  that  we 
should  inquire.  Courts  are  at  liberty  to  instruct  jurors 
that,  while  the  opinions  of  learned  experts  upon  questions, 
as  to  which  they  have  had  opportunity  to  learn  by  observa- 
tion, study  and  experience,  are  not  conclusive,  they  are 
entitled  to  peculiar  weight.  State  v.  Owen^  72  N.  C,  605; 
Flynt  V.  Bodenhamer^  80  N.  C,  205.  The  court  must 
determine  the  preliminary  fact  whether  a  witness  has 
shown  that  he  is  what  it  is  claimed  he  is,  and  that  involves 
the  decision  of  the  other  question  whether  "the  witness  has 
had  the  necessary  experience  to  enable  him  to  testify  as 
an  expert."  Flynt  v.  Bodenhamer^  supra^  at  page  207 ; 
State  V.  Slagle^  83  N.  C,  630 ;  Leak  v.  Covington^  99  N. 
C,  559.  There  was  direct  testimony  here  that  other  men 
had  been  making  actual  tests  of  the  very  question  which 
the  witness,  without  practical  experience,  proposed  to 
solve  so  as  to  contradict  them.  The  Judge  was  acting 
within  the  limit  of  his  peculiar  province  in  passing  upon 
the  tact  whether  all  of  the  testimonv  satisfied  him  that  the 
witness  had  the  necessary  experience  to  give  any  peculiar 
value  to  his  opinions,  and  to  show  that  the  question  was 
indeed  one  as  to  which  such  evidence  was  admissible,  or 
whetlierfrom  the  data  he  could  make  the  proposed  calcu- 
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lation  for  the  purpose  of  contradicting  the  engineers. 
State  V.  Boyle^  104  N.  C,  800.  This  Court  cannot  review 
his  findings  and  therefore  need  not  express  an  opinion 
upon  the  question  whether,  treating  the  testimony  as  a 
finding  of  fact,  the  witness  was  qualified  to  speak  as  an 
expert.  The  Judge  did  not  find  the  fact  in  detail  and 
there  is  no  requirement  of  law  that  he  should  have  done 
so.  His  decision  upon  the  question  of  fact  is  therefore 
final.  Hammond  v.  Schiff^  100  N.  C,  161 ;  State  v.  Brady ^ 
107  N.  C,  822;  Rogers  Ex.  Tes.,  p.  533,  211. 

The  right-of-way  of  railway  companies  is  by  judgment 
of  condemnation  made  subject  to  occupation  where  and 
only  where  the  corporation  finds  it  necessary  to  take 
actual  possession  in  furtherance  of  the  ends  for  which  the 
company  was  created.  The  damages  are  not  assessed 
upon  the  idea  of  a  proposed  actual  dominion,  occupation 
and  perception  of  the  profits  of  the  whole  right-of-way  by 
the  corporation,  but  the  calculation  is  based  upon  the 
principle  that  possession  and  exclusive  control  will  be 
asserted  only  over  so  much  of  the  condemned  territory 
as  may  be  necessary  for  corporate  purposes,  such  as 
additional  tracks,  ditches,  and  houses  to  be  used 
for  stations  and  section  hands.  Unless  the  land  is  needed 
for  some  such  use,  the  occupation  and  cultivation 
by  the  owner  of  the  servient  tenement  will  be 
disturbed  only  when  it  becomes  necessary  for  the  com- 
pany to  enter  in  order  to  remove  something  which  endan- 
gers the  safety  of  its  passengers,  or  which  might,  if  undis- 
turbed, subject  the  owner  to  liability  for  injury  to  adjacent 
lands  or  property.  Ward^.  Railroad^  113  N.  C,  566, 
and  same  case,  109  N.  C,  358.  The  defendant  company 
was  liable  if  grass  or  other  inflammable  material,  negli- 
fijently  left  upon  its  right  of  way,  was  ignited  by  sparks 
from  its  engine,  for  any  damage  to   adjacent   land-owaers 
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caused  by  the  spreading  of  the  fire.  8  Am.  &  Eng.  Enc, 
p.  14;  Black  v.  Railroad^  115  N.  C,  667.  The  court 
instructed  the  jury  that  it  was  the  defendant's  duty  to 
keep  its  track  and  it&  road-bed  clear  of  substances  liable 
to  ignite  by  sparks  or  fire  from  its  engine,  as  far  as  might 
be  necessary  to  prevent  such  inflammable  material  from 
being  ignited  by  them,  even  to  the  full  width  of  the  right- 
of-way.  The  Court,  in  the  absence  of  any  proof  of  title, 
told  the  jury  the  liability  extended  over  the  full  width  of 
the  right-of-way,  over  which  the  witness  testified  that 
defendant  company  had  asserted  control.  We  find  in  this 
no  just  ground  for  complaint  on  the  part  of  the  plaintiff. 
The  jury  were  instructed  in  the  first  paragraph  of  the 
charge  that  it  w^as  the  duty  of  defendant  company  to 
have  its  road  properly  equipped  with  modern  appliances 
sufficient  to  guard  against  the  escape  of  fire^  and  to  hive 
the  f-ngine  carefully  operated  by  skillful  and  competent 
men.  From  a  subsequent  section  of  the  instruction  it 
appears  that  the  court  also  told  the  jury  that  if  they 
^^were  satisfied  that  the  engine  had  modern  appliances  to 
guard  against  fire  and  that  the  same  was  manned  by  com- 
petent men  and  was  carefully  and  skillfully  operated  at 
the  time,  in  that  event  there  would  be  no  negligence  in 
respect  to  the  engine;  and  in  such  case,  if  fire  originated 
from  a  spark  from  the  engine  and  con»menced  beyond  the 
right  of  way,  the  issue  should  be  answered  no."  Con- 
struing these  detached  portions  of  the  charge  together, 
they  were  sutficient  to  enable  the  jury  to  understand  what 
the  duty  of  the  defendant  was,  and  that  they  must  be 
^^  satisfied  ^^  that  the  duty  had  been  performed  before  they 
could,  by  their  response  to  the  issue,  acquit  the  defendant 
of  carelessness.  We  think  the  charge  placed  the  burden 
of  satisfying  the  jury  upon  the  defendant,  and  applied  the 
rule  to  the  evidence  as  specifically  as  was  necessary. 
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We  understand  that  counsel  finally  abandoned  the 
objection  to  the  instruction  as  to  the  character  of  appli- 
ances, but,  however  that  may  be,  we  think  that  when  the 
Judge  told  the  jury  it  was  the  doty  of  the  defendant  to 
furnish  appliances  which  were  sufficient  to  guard  against 
the  escape  of  fire,  it  was  not  niaterial  to  the  plaintiff 
whether  they  were  approved  by  a  majority  or  minority  of 
people  or  railway  managers.  If  it  was  the  duty  of  the 
defendant  to  provide  such  as  were  sufficient  for  the  pur- 
pose, it  was  not  material  when  or  on  what  pattern  they 
were  constructed,  so  that  they  afforded  the  desired  protec- 
tion. The  defendant  is  not  appealing  and  there  is  no  just 
ground  of  objection  on  the  part  of  the  plaintiff. 

We  do  not  deem  it  our  duty  to  discuss  in  detail  the  42 
exceptions  which  appear  in  the  record,  nor  some  of  the 
number  which  seem  to  be  relied  on  by  some  of  the  coun- 
sel and  not  by  others,  where  they  appear  to  have  no  merit 
in  them.     There  was  no  error  and  the  judgment  is  affirmed. 

Affirmed. 


ROBERT     DOSTER   v.    CHARLOTTE    STREET     RAILWAY 

COMPANY. 

Action  for  Damages — Street   Hallway    Companies — Lia- 
hility  for  Injuries  Caused  hy  Frightened  Animals. 

1.  Where  a  person  voluntarily  exposes  himself,  his  buggy  and 
mule  to  the  risk  of  an  accident  which  may  result  from  the 
animaPs  taking  fright  at  a  noise  usually  incident  to  the 
running  of  an  electric  car,  and  there  is  no  testimony  tend- 
ing to  show  that  the  motorman  in  charge  of  the  car  wan- 
tonly or  maliciously  made  unnecessary  noise  for  the  jjurpose 
of  scaring  the  animal,  the  street  railway  company  is  not 
responsible,  on  account  of  its  failure  to  stop  the  car  (in  the 
absence  of  a  collision),  for  injuries  caused  by  the  frightened 
animal. 
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2.  Where  in  such  case,  the  animal  rushes  upon  the  track  in  front 
of  the  car,  the  company  is  answerable  for  the  consequences 
of  a  collision,  only  where,  by  proper  watchfulness  on  the 
part  of  the  mortorman,  the  danger  might  have  been  fore- 
seen and  the  injury  prevented  by  using  the  appliances  at 
his  command  to  stop  the  car. 

Civil  action,  tried  before  Winston,  Judge,  anda  jury,  at 
December  Term,  1895,  of  Mecklenburg  Superior  Court, 
on  appeal  from  Justice's  Court. 

The  action  was  to  recover  damages  for  alleged  injuries 
to  plaintiffs  buggy  and  mule,  caused  by  the  negligence  of 
the  defendant  in  running  its  street  cars. 

The  plain tiif,  Robert  Doster,  in  his  own  behalf,  testified  : 

''I  came  into  Charlotte  the  1st  day  of  March,  1893,  driv- 
ing a  mule  to  buggy.  Miss  Gulp  being  with  me  in  the 
buggy.  As  we  crossed  the  railroad  in  front  of  Dr.  Brevard's, 
we  met  the  street  car  coming.  The  mule  was  frightened, 
stopped  and  ran  backwards.  I  tried  to  waive  the  street 
car  down.  No  brakes  put  on.  The  mule  reared  and 
pitched  and  was  scared  to  death.  I  halloed  and  said  stop. 
Would  not  do  so.  I  got  out  and  caught  mule  by  the 
bridle.  He  broke  the  buggy  in  rearing.  Mule  surged  and 
crushed  the  buggy.  He  was  scared  nearly  to  death  and 
brayed.  I  waived  at  the  driver  100  yards  from  the  mule. 
No  obstruction.  He  was  looking  at  me.  It  was  not  over 
twenty  steps  when  I  halloed  at  him.  The  car  stopped 
right  opposite  me.  It  was  stopped  by  the  motorman  in 
front  of  car.  After  I  waived  and  at  once  the  mule 
wheeled  and  reared.  After  the  mule  became  frightened, 
there  was  no  way  for  me  to  turn  and  get  out  of  the  way. 
The  buggy  was  damaged.  Mule  has  been  foolish  since  at 
the  depot.  It  cost  eight  dollars  and  a  half  to  repair  the 
buggy  and  three  or  four  dollars  to  come  and  get  the  buggy. 
I  lost  two  days  and  it  cost  one  dollar  and  a  half  to  hire 
buggy  to  go  home  that  night.     The  injury  from  fright  to 
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the  mule  was  twenty-five  dollars.  I  live  18  or  19  miles 
from  Charlotte."  Cross  examined  he  stated  :  "I  was  in 
Charlotte  in  the  fall  of  1892  several  times  and  had  seen 
the  cars  passing  and  repassing  and  knew  the  noise  they 
made.  They  were  electric  cars  and  made  a  peculiar  noise 
which  frightened  animals.  My  horses  were  frightened 
on  one  occasion  before.  I  was  driving  this  mule  double 
with  a  horse.  They  were  frightened  at  the  cars.  I  did 
not  apprehend  any  danger,  or  I  would  have  gone  some 
other  way  or  street.  The  cars  were  being  run  in  the 
usual  and  ordinary  way  and  there  was  nothing  unusual 
about  the  cars  that  day.  The  car  was  coming  down  grade 
from  towards  the  Central  Hotel.  No  obstruction.  I  could 
see  some  distance  up  the  street  in  the  direction  the  car  was 
coming.  The  car  stopped  very  quick  when  it  began  to 
stop.  I  could  have  gotten  out  and  might  have  prevented 
the  injury,  but  thought  that  the  car  would  stop  every 
minute.  I  might  have  controlled  the  mule  better,  if  I  had 
gotten  out  sooner.  The  lady  was  frightened  and  had  hold 
of  me.     The  car  stopped  opposite  us,  about  three  feet  above 


us." 


Ed.  Strickland,  a  witness  for  defendant,  testified  : 
"I  was  motorman  on  the  car.  Had  been  running  as 
motorman  two  years.  Not  now  with  the  company.  The 
motorman  stands  in  front  of  car  on  platform  and  runs  the 
car.  I  had  my  hand  on  the  key  to  control  the  current  and 
the  brake.  The  conductor  stands  on  the  rear  platform. 
We  were  going  down  Tryon  street  on  the  1st  day  of  March,. 
1892.  I  did  not  see  Mr.  Doster  until  the  car  was  fifty  or 
sixty  feet  from  him,  and  I  stopped  as  quick  as  I  could  in 
fifteen  feet  of  him.  I  did  not  know  that  he  was  in  trouble 
until  I  got  in  fifty  feet  of  him.  It  was  down  grade  and 
I  had  shut  off  the  current  and  applied  the  brake  as  soon  as 
I  saw  his  situation.     I  can  stop  in  a  length  and  a  half  or 
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two  lengths  of  a  car.  A  car  is  twenty-four  feet  long.  I 
did  not  see  him  waive  or  hear  him  halloo.  The  car  was  in 
the  center  of  the  street  and  he  was  on  side  of  the  street, 
near  the  sidewalk.  You  can  see  a  car  from  where  the 
buggy  was  to  the  Central  Hotel,  which  is  two  blocks.  A 
block  is  about  four  hundred  feet.  The  buggy  was  between 
Third  and  Second  streets.  From  Third  street  to  the  R.  R. 
crossing,  some  three  blocks,  is  down  grade.  The  motor- 
man  always  sounds  the  gong  at  a  street  crossing  and  I 
sounded  it  at  Third  street  and  Fourth.  You  can  hear 
the  sound  of  the  gong  a  block  away,  at  least.  You  can 
«ee  from  Brevard's  house  to  the  Central.  No  obstruction. 
My  duty  is  to  see  that  I  hurt  nobody  on  the  track.  As  to 
the  people  not  on  the  track,  I  do  not  remember  any 
instructions.  I  did  not  say  at  the  trial  before  the  justices 
of  the  peace,  that  I  saw  plaintiff  waive  me  down  when  I 
was  200  feet  away  from  him.  I  was  looking  up  and  down 
Third  street  at  its  crossing  with  Tryon  for  passengers,  as 
is  the  custom.  When  I  first  saw  the  mule  it  seemed  to  be 
doing  nothing.  I  stopped  as  soon  as  I  saw  him  waive 
me  down  and  because  I  saw  him  waive  me  down. 
There  was  nothing  unusual  about  the  mule  at  first. 
The  mule  reared  after  we  stopped  and  I  then  saw  that  bug- 
gy wa3  broke.  I  worked  that  evening  for  the  car  com- 
pany and  did  not  leave  its  service  because  of  this  accident." 
R.  McCochrone,  a  witness  for  defendant,  testified : 
"I  was  the  conductor  of  the  car.  Saw  the  plaintiff,  and 
the  mnle  100  feet  before  the  accident.  I  was  looking  down 
the  street  on  that  side.  Saw  nothing  wrong  with  the  mule. 
When  the  car  began  to  stop,  I  looked  out  again  and  saw 
the  ])laintiff  and  the  mule.  Car  then  came  to  a  stop,  about 
fifteen  feet  from  buggy  and  mule.  The  mule  had  backed 
and  the  buggy  was  injured,  though  not  much.  Wheel  was 
mashed." 
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Defendant  introduced  in  evidence  the  charter  of  the 
city  of  Charlotte,  being  an  Act  to  amend  the  charter  of  the 
city  of  Charlotte,  Chapter  40  of  the  Acts  of  1881,  ratified 
March  1st,  1881. 

Also  the  charter  of  the  Charlotte  Street  Railway  Com- 
pany, Chapter  32,  of  the  Acts  of  1883,  ratified  January  26th, 
1883. 

Defendant  introdued  evidence  to  show  that  defendant 
company  by  its  directors  had  determined  to  use  electricity 
as  the  motor  power  for  its  street  cars,  and  that  Tryon 
street  was  one  of  the  public  streets  of  the  city  of  Charlotte. 

The  following  were  the  issues  and  responses  thereto : 

"1.  Was  the  plaintiflfs  property  injured  by  the  negli- 
gence  of  the  defendant  ?     Ans.  '  Yes. ' 

"  2.  Did  the  plaintiff  by  his  negligence  contribute  to 
his  injury?  Ans.  '  Yes.  ' 

"3.  Notwithstanding  the  contributory  negligence  of  the 
plaintiff,  might  the  accident  have  been  avoided  by  the 
exercise  of  reasonable  care  on  part  of  the  defendant? 
Ans.  '  Yes. ' 

"  4'.  What  damages,  if  any,  has  plaintiff  sustained  by 
reason  of  such  injury  ?  Ans.  '  Ten  Dollars.' " 

The  defendant  asked  for  the  following  instruction  to  be 
given  to  the  jury  : 

'*1.  That  if  the  jury  believe  the  evidence,  the  defendant 
had  the  right  to  construct  its  track  and  run  and  operate  its 
line  of  street  railway  in  and  along  the  streets  of  Charlotte, 
and  especially  in  and  along  Tryon  street  at  the  point  where 
it  is  iUeged  plaintiff  received  his  injury,  and  had  also  the 
right  to  use  electricity  as  a  motive  power." 

This  instruction  was  given. 

"2.  That,  if  defendant,  or  its  agent  or  servants,  on  that 
day  and  at  the  time  when  and  place  where  the  accident 
occurred,  was  running  and  operating  its  cars  in  and  along 
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Tryon  street  in  the  usual  manner  in  which  such  cars  are 
run  or  operated,'  and  plaintiiTs  horse  became  frightened, 
then  there  was  no  neglect  on  the  part  of  the  defendant,  and 
the  jury  will  find  accordingly." 

This  instruction  was  given  with  this  qualification : 
"Unless  the  motorman  saw  the  danger  of  the  plaintiff  and 
negligently  ran  the  car."  Defendant  excepted  to  this 
qualification  of  his  prayer. 

"3.  That,  if  defendant  was  running  its  car  in  the  usual 
way  and  was  not  making  any  unusual  and  unnecessary 
noise  in  d  ing  so,  but  the  only  noise  made  by  the  car  was 
that  which  was  made  in  the  use  of  electricity  as  a  motive 
power,  then  defendant  was  not  guilty  of  any  negligence, 
and  the  jury  should  find  accordingly." 

This  instruction  was  given  subject  to  the  qualification 
above.  Defendant  excepted  to  the  qualification  of  its 
prayer. 

"4.  That,  under  its  charter,  defendant  had  the  right  to 
lay  its  track  and  run  its  cars  by  the  use  of  electricity,  and 
the  mere  fact  that  a  noise  is  made  by  the  use  of  such  power 
which  is  calculated  to  alarm  or  frighten  animals  would  not 
constitute  negligence  on  defendant's  part,  even  though 
plaintiff's  horse  was  frightened  by  such  noise  and  the  injury 
was  thereby  produced,  and  the  jury  should  find  accord- 
ingly." 

This  instruction  was  given. 

"5.  That,  if  plain tifl^s  horse  was  frightened  by  the  noise 
produced  by  the  use  of  electricity,  the  power  employed  by 
the  defendant  company  under  the  decision  of  its  directors, 
the  conductor  of  the  car  or  its  motorman  was  not  bound  to 
stop,  even  though  he  may  have  seen  that  plaintiff's  horse 
was  frightened,  and  his  failure  to  do  so,  even  if  he  did  fail 
to  stop  the  car,  would  not  be  negligence,  and  the  jury 
should  so  find." 
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This  instruction  was  given  with  this  qualification:  ''The 
conductor  of  the  car,  or  its  motorman,  was  bound  to  stop 
if  the  danger  to  the  mule  and  buggy  was  such  that  to  pro- 
ceed with  the  car  would  necessarily  precipitate  an  acci- 
dent." 

Defendant  excepted  to  the  qualification  of    its  prayer. 

"6.  That  if  plaintiff's  horse  was  frightened  ejther  at  the 
appearance  of  the  car  or  by  the  noise  neccessarily  produced 
by  the  use  of  electricity,  the  power  which  the  directors  of 
the  defendant  company  chose  to  use  in  propelling  their 
cars  along  their  tracks,  the  defendant  was  not  guilty  of 
negligence,  and  the  jury  should  so  find." 

This  instruction  was  given  with  the  following  qualifica- 
tion ;  '^Unless  the  car  negligently  proceeded  after  see- 
ing the  danger."  Defendant  excepted  to  the  qualification 
of  the  prayer. 

"7.  That,  if  defendant  could  have  taken  another  route 
or  street  and  in  this  way  have  avoided  tlie  accident,  he  was 
guilty  of  contributory  negligence,  and  the  jury  should  find 
accordingly."     Relused  and  defendant  excepted. 

"8.  That  if  plaintiff  knew  or  had  reason  to  believe  that 
horses  and  other  animals  were  frightened  by  the  electric 
cars  and  notwithstanding  this  he  drove  down  Tryon  street, 
where  he  w^as  likely  to  meet  or  pass  one  of  the  cars,  he 
was  guilty  of  negligence  and  the  jury  will  so  find."  Refused 
and  defendant  excepted. 

The  court  struck  out  the  7th   and   8th   instructions   and 

substituted     therefor    the    following.     "That   if    plaintiff 

could  have  taken  another  route  or  street  and  in   this  way 

have  avoided  the  accident,  or  had   reason  to  believe  that 

horses  and  other  animals  were   frightened   by  the  electric 

cars  and  that  this  mule  was  frightened    by   such   cars   as 

e;cplained,  and  notwithstanding  this  he  drove  down  Tryon 

street,  where  he  was  likely  to  meet  or  pass  one  of  the  cars, 
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he  was  guilty  of  negligence,  and  the  jury  will  so  find." 
Defendant  excepted  to  this  substitute  for  its  prayers  7  and  8. 

"9.  That,  if  the  jury  find  that  the  motorman  stopped 
the  car  as  soon  as  he  reasonably  could  in  order  to  prevent 
the  accident,  they  will  also  find  that  defendant  was  not 
guilty  of  negligence."     This  instruction  was  given. 

"10.  That  the  right  of  the  defendant,  as  a  common  car- 
rier of  passengers  and  as  a  public  agency  created  for  the 
convenience  and  accommodation  of  the  public  in  the  high- 
ways or  streets  of  the  city  of  Charlotte,  are  at  least  equal  to 
that  of  the  plaintifl\  and  if,  in  exercising  its  right  in  said 
highway  or  street  in  the  usual  and  customary  w'ay,  the 
plaintiff^'s  horse  became  frightened  at  its  car  and  the  injury 
resulted  in  this  way,  then  defendant  was  not  jiuilty  of  neg- 
ligence and  the  jury  will  so  find."  This  instruction  was 
given  with  this  qualification  :  "Unless  the  danger  was 
scon  and  the  car  ran  thereafter,  thereby  negligently  caus- 
ing the  accident."  Defendant  excepted  to  this  qualifica- 
tion (»f  its  prayer  for  instructions. 

'*il.  Tl)at,  if  plaintiff*  knew  that  horses  and  other  ani- 
mals were  frightened  by  the  electric  cars,  their  appearance 
iind  the  noise  they  made  in  motion,  and  chose  nevertheless 
to  drive  up  Tryon  street  alon»r  or  near  the  defendant's 
track  where  its  cars  pass  and  repass  at  intervals  of  time, 
and  where  his  h'Ts^e  was  likely  to  be  frightened  by  a  pass- 
ing car,  he  was  guilty  of  contributory  negligence." 

This  instruction  was  given  with  this  qualification:  "If 
he  drove  a  mule  that  he  knew  was  easily  frightened  by 
cars."  Defendant  excepted  to  this  qualification  of  its 
prayer. 

"12.  That,  under  the  facts  stated  in  the  next  preceding 
prajer,  if  the  jury  find  them  to  exist,  the  injury  cannot  be 
said  to  have  been  caused    by  the  plaintiff's  negligence,  if 
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there  was  any,  as  it  was  not  the  proximate  cause  of  the 
injury,  and  the  jury  should  so  find." 

This  instruction  was  refused,  and  defendant  excepted. 

"13.  That  if  the  plaintiff  saw  the  car  approaching  him 
in  time  to  have  driven  into  a  side  street  until  the  car  had 
passed  and  in  this  way  could  have  avoided  the  accident 
the  plaintiff  was  guilty  of  contributory  negligence  in  not 
doing  80,  and  the  jury  should  so  find." 

This  instruction  was  given  with  this  qualification,  viz  : 
"That  if  plaintiff  saw  the  car  approaching  him  in  time  to 
have  driven  into  a  side  street  until  the  car  had  passed  and 
in  this  way  could  have  avoided  the  accident  and  knew  that 
his  mule  was  timid  and  easy  to  run  away  in  the  presence  of 
cars,  the  plaintiff  was  guilty  of  contributory  negligence 
in  not  doing  so,  and  the  jury  should  so  find."  Defendant 
excepted  to  the  qualification  of  its  prayer. 

"14r.  That,  under  the  facts  stated  in  the  next  preceding 
prayer,  if  the  jury  find  them  to  exist,  the  injury  cannot  be 
Brtid  to  have  been  caused  by.  the  plaintiff's  negligence,  if 
there  was  any,  as  it  was  not  the  proximate  cause  of  the 
injury,  and  the  jury  should  so  find." 

This  instruction  was  refused,  and  defendant  excepted. 

"15.  That,  if  plaintiff  could  by  the  exercise  of  reason- 
able care,  have  seen  the  car  approaching  and  had  time  to 
drive  into  a  side  street  in  time  to  have  avoided  the  acci- 
dent, he  was  guilty  of  contributory  negligence  in  not  doing 
so,  and  the  jury  will  so  find." 

This  instruction  was  given  with  this  qualification.  "That 
if  the  plaintiff*  could,  by  the  exercise  of  reasonable  care, 
have  seen  the  car  approaching  and  in  time  to  drive  into 
a  side  street  and  avoid  the  accident,  knowing  that  his  ani- 
mal was  timid  and  afraid  of  cars,  he  was  guilty  of  contribu- 
tory negligence  in  not  doing  so,  and  the  jury  will  so  find." 
Defendant  excepted  to  this  qualification  of  its  prayer. 
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"16.  That  there  is  no  evidence  of  negligence  on  the  part 
of  the  defendant,  and  the  jury  will  answer  the  first  issue 
'No.' " 

This  instruction  was  refused,  and  defendant  excepted. 

"17.  That  if  the  jury  believe  the  evidence,  they  will 
answer  the  first   issue  'No.'  " 

This  instruction  was  refused,  and  defendant  excepted. 

"18.  That  if  the  jury  believe  the  evidence  they  will 
answer  the  second  issue  'Yes.'  " 

The  court  refused  this  prayer  and  substituted  therefore 
the  following;  "Tha^.  if  the  jury  believe  that  the  plaintiff 
knew  that  Tryon  street  was  used  to  operate  street  cars  upon 
and  that  his  mule  was  afraid  of  such  cars  and  was  unman- 
ageable in  their  presence,  and  that  there  were  other  acces- 
isble  streets  to  travel,  and  chose  to  go  up  the  said  street  in 
the  face  of  those  facts,  he  would  be  guilty  of  contributory 
negligence  in  so  doing."  Defendant  excepted  to  this  qual- 
ification of  its  prayer. 

"19.  That  if  the  jury  believe  the  evidence,  they  should 
answer  the  third  issue  'No.'  " 

This  instruction  was  refused,  and  defendant  excepted. 

The  court  further  charged  the  jury  as  follows  : 

"1.  Those  in  charge  of  an  electric  car  upon  a  street  rail- 
way are  not  required  or  under  obligations  to  immediately 
stop  the  car  upon  seeing  a  horse  or  team  by  the  side  of  the 
track  that  is  manifesting  fright,  unless  the  situation  and  all 
the  circumstances  would  cause  a  reasonable  man  to  see  and 
believe  that  damage  to  the  property  could  not  be  other- 
wise avoided.  As  was  held  in  the  courts  of  Michigan, 
those  in  charge  of  street  railway  trains,  when  they  see  a 
horse  near  the  track,  300  or  400  feet  away,  showing  signs 
of  fright,  are  not  required  to  stop  at  once,  but  if  they  slacken 
their  speed  and  finally  stop  before  reaching  the  point  where 
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said  animal  is,  they  have  discharged  their  duty."  Defend- 
ant excepted. 

"2.  In  this  case,  if  the  mule  was  frightened  by  the  car, 
although  it  was  running  in  the  usual  way  and  making  no 
unnecessary  noise  and  themotorman  could  see  the  situation 
and  that  the  mule  was  likely  to  injure  the  buggy,  it  was 
his  duty  to  stop  the  ear,  and  if  he  failed  to  do  so,  the  defend- 
ant would  be  liable  in  damages  for  his  negligence."  Defend- 
ant excepted. 

There  were  instructions  as  to  the  second  issue  and  the 
fourth  issue  given,  and  also  as  to  the  third  issue,  and 
excepted  to  as  hereinbefore  stated. 

There  was  a  verdict  for  the  plaintiif ;  motion  for  a  new 
trial  upon  the  foregoing  exceptions,  motion  overruled  and 
defendant  excepted.  Judgment  upon  the  verdict  for  the 
plaintiff  and  appeal  by  the  defendant,  assigning  as  error 
the  foregoing  exceptions  as  noted  in  the  case  and  each  and 
every  one  of  them,  the  same  as  if  they  were  here  repeated 
and  set  forth  separately,  and  specially,  the  refusal  of  the 
court  to  give  each  of  the  prayers  for  instruction  asked  for 
by  it  and  the  qualification  of  some  of  them,  as  noted  above 
and  also  to  the  charge  of  the  court  marked  1  and  to  the 
charge  of  the  court  marked  2,  being  the  two  separate 
branches  of  the  general  charge  or  instructions  of  the  court  to 
the  jury. 

Mr.  James  A.  Bell,  for  plaintiff. 

Messrs,  Burwell,  Walker  &  Cansler,  for  defendant 
(appellant). 

Avery,  J.  :  The  plaintiff  voluntarily  exposed  himself, 
his  buggy  and  his  mule  to  the  risk  of  any  accident  which 
might  be  caused  by  the  animal's  taking  fright  at  the  usual 
noise  incident  to  running  a  street  car  by  electricity,  there 
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being  no  testimony  tending  to  sliow  that  the  motonnan 
wantonly  or  maliciously  made  unnecessary  noise  for  the 
purpose  of  scaring  the  animal.  Where  a  horse  is  being 
driven  or  is  runnin^j:  uncontrolled  along  a  highway  paral- 
lel to  a  railway  of  any  kind,  though  it  give  unmistakahle 
evidence  by  its  movements  that  it  is  alarmed  at  an  approach- 
ing train  or  car,  the  engineer  or  motorman  in  charge  is  not 
negligent  in  failing  to  diminish  the  speed,  unless  the  ani- 
mal is  actually  on  the  track  in  his  front,  or  he  has  reason- 
able ground  to  believe  that  in  its  excited  state  it  is  about 
to  go  or  may  go  upon  it,  so  as  to  cause  a  collision.  Snow- 
den  v.  liailroad^  95  N.  C,  93  ;  M^ihon  v.  Bailroad^  90  N. 
C,  69  ;  Carlton  v.  Railroad,  J 04  N.  C,  365.  Where  the 
engineer  on  a  railway  train  actually  sees  a  person  driving 
a  team  in  the  direction  of  a  crossing  in  his  front  or  in  the 
act  of  passing  over  it,  it  is  not  his  duty  to  stop,  unless  he 
has  reasonable  grounds  to  believe  that  the  horse  or  vehi- 
cle is  in  some  way  fastened  or  detained  upon  the  trac^k,  or 
that  some  emergency  has  arisen  which  may  be  reasonably 
expected  to  cause  a  collision  with  consequent  injiir^v  to 
person  or  property.  Bidlock  v.  Railroad,  105  X.  C,  180  ; 
Rigler  v.  Railroa'l^  94  X.  C,  604. 

It  may  often  happen  that  greater  care  is  obviously  nec- 
essary to  avoid  injury  to  a  loose  frightened  animal  (as  in 
Wilson  V.  Railroad,  siijpra)  than  to  a  man  in  the  same 
position  on  or  off  a  track,  because  if  apparently  in  posses- 
sion of  all  of  his  powers  and  faculties  the  man  may  be  rea- 
sonably expected,  up  to  the  last  moment,  to  avoid  peril 
while  the  excited  animal  is  as  ready  to  jush  into  as  to  run 
away  from  danger. 

There  was  no  testimony  tending  to  show  that  the  mule 
was  upon  the  track  in  front  of  the  car,  or  that  there  was 
any  apparent  danger  that  it  would  rush  upon  it.  The 
motorman  was  the  servant  of  the   quasi-corporation   which 
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enjoyed  privileges  granted  to  it  by  the  legislature  in  con- 
sideration of  its  duty  to  transport  passengers  safely  and 
more  speedily  than  they  are  ordinarily  carried  in  vehicles 
drawn  by  horses.  People,  who  pay  their  money  in  the 
reasonable  expectation  of  being  carried  expeditiously,  are 
not  to  be  delayed  by  every  person  who  ventures  to  test  the 
•  nerve  of  a  horse  or  mule  by  driving  it  along  the  same  street 
on  which  a  company  runs  its  street  cars  by  electricity. 
Where  persons  subject  themselves  to  such  risks  and  no 
collision  with  the  moving  car  ensues,  injuries  caused  by 
the  conduct  of  frightened  animals  are  deemed  in  law  to  be 
due  directly  to  their  own  want  of  care.  Where  the  ani- 
mal rushes  upon  the  track  in  front  of  the  car,  the  com- 
pany is  answerable  for  the  consequences  of  a  collision 
only  where,  by  proper  watchfulness  on  the  part  of  the 
motorman,  the  danejer  might  have  been  foreseen  and  the 
injury  avoided  by  using  the  appliauees  at  his  command  to 
stop  the  car.  Where  there  is  apparent  danger  of  running 
over  or  coming  in  contact  with  persons  or  animals,  either 
the  principle  announced  in  Pickett  v.  Railroad^  decided 
at  this  Term  or  that  laid  down  in  Wilson  v.  Railroad^  supra^ 
may  be  applicable.  But  it  does  not  appear  that  the  plain- 
tiff was  on  or  very  near  to  the  track.  The  car,  according 
to  the  undisputed  testimony,  was  stopped  15  feet  distant 
from  the  place  where  his  mule  had  stopped. 

There  was  error  in  refusing  to  charge  the  jury  that  in 
no  aspect  of  the  evidence  could  they  find  in  response  to  the 
issue  that  the  injury  was  caused  by  the  negligence  oi  the 
defendant.     For  this  error  a  new   trial   must  be   awarded. 

New  Trial. 
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MARY  F.  SCOTT  v.  B.  L.  KELLUM. 
Disputed  Boundary^  Eatahliahment — Answer — Practice. 

Where,  in  a  proceeding  to  establish  a  boundary  line  under  chapter 
22,  Acts  of  1898,  which  requires  the  answer  only  to  contain  a 
denial  of  the  line  set  out  in  the  petition,  the  defendant  filed 
an  affidavit  entitled  in  the  cause  and  denying  fully  and  une- 
quivocally the  correctness  of  the  line  as  claimed  by  the 
plaintiff;  Held  that,  while  such  practice  is  not  commended, 
such  affidavit  should  be  treated  'as  an  answer  although  it« 
original  purpose  was  to  obtain  time  to  file  a  formal  answer 
in  which  might  be  incorporated  the  results  of  a  survey 
which  defendant  proposed  to  have  made. 

Srecial  proceeding,  heard  before  Boykin^ «/.,  at  Chamr 
hers^  in  Clinton,  on  appeal  from  the  ruling  of  the  clerk  of 
the  Superior  Court  of  Onslow  county.  His  Honor  reversed 
the  judgment  of  the  clerk  and  the  plaintiif  appealed. 
The  facts  appear  in  the  opinion  of  Associate  Justice  Mont- 
gomery. 

Messrs.  Battle  d;  Mordecai^  for  plaintiff  (appellant.) 
Messrs.  R.  O.  Bnrton  and  B.  M.  Gatling^  for  defend- 
ant. 

Montgomery,  J. :  This  was  a  proceeding  under  Chapter 
22',  laws  of  1893,  to  have  established  a  disputed  boundary 
line  between  the  lands  of  the  plaintiff  and  those"  of  the 
defendant.  On  the  return  of  the  summons  the  defendant 
filed  an  affidavit  the  object  of  which  was  to  procure  time 
to  tile  his  answer.  In  the  affidavit  he  stated  that  in  the 
time  he  might  be  allowed  he  desired  and  intended  to  have 
a  survey  made  of  the  disputed  line  and  to  get  other  infor- 
mation about  it,  and  incorporate  the  same  in  his  answer. 
The   affidavit  further  contained    a    full    and  unequivocal 
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denial  of  the  «orrectne88  of  the  line  claimed  by  the  plain- 
tiff and  an  allegation  as  to  where  he  thought  the  true  line 
was  set  out  in  a  legal  and  orderly  way  as  follows: 
Affidavit  of  Defendant  : 

Banister  L.  Kellum,  the  defendant,  being  duly  sworn 
in  the  above-entitled  proceedings,  makes  oath  : 

1.  That  the  true  location  and  bed  of  Mill  Run,  or  that 
part  of  Mill  Run  which  the  plaintiff  claims  to  be  a  bound- 
ary [between]  her  and  the  defendant,  Banister  L.  Kellum, 
is  not  where  it  is  alleged  to  be  in  the  third  (3)  article  of 
the  plaintiffs  petition  or  complaint.  That  from  the  marked 
Gum  and  Pine  near  the  point  where  Mill  Run  crosses 
the  public  road,  called  for  as  one  of  the  termini  of  the 
line  alleged  to  be  in  dispute  as  set  out  in  article  3,  for  the 
distance  of  about  200  yards  down  said  Mill  Run,  this 
defendant  does  not  understand  to  be  in  dispute,  if  located 
where  he  thinks  it  is,  but  the  remainder  of  said  line  is  in 
dispute,  and  is  not  where  it  is  claimed  by  the  plaintiff  to 
be,  hut  said  Mill  Run,  from'  said  point  about  200  yards 
from  said  terminus  near  the  public  road,  to  its  mouth  or 
very  near  its  mouth,  is  to  the  north  or  northeast  of  said 
alleged  location,  making  a  slice  or  piece  of  land  in  dispute 
of  about  four  acres,  to  this  defendant's  best  belief." 

At  the  end  of  the  time  allowed  to  the  defendant  to  file 
his  answer,  none  having  been  put  in,  the  plaintiff  moved 
after  notice  to  defendant  for  judgment  to  have  her  line 
established  according  to  her  petition  on  the  ground  that 
defendant  had  failed  and  neglected  to  file  an  answer.  The 
defendant  opposed  the  motion  insisting  that  the  aflidavit 
was  a  sufficient  answer  for  the  reason  that  it  denied  the 
location  of  the  line  as  claimed  in  the  petition,  and  praying 
the  clerk  to  be  allowed  to  use  it  as  an  answer.  The  clerk 
gave  the  plaintiff  judgment  according  to  the  petition. 
Judgment  was  reversed  by  Judge  Boykin  on    the  defend- 
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arit^i^  2ipj^al  and  the  matter  remanded  to  the  clerk  to  the 
end  that  an  order  of  survey  l>e  entered  and  the  merit*  of 
the  #^ont rovers V  he  determined. 

All  that  the  Act  require©  for  the  answer  to  contain  iji  a 
denial  of  the  line  >et  out  in  the  petition.  The  affidavit 
entitled  the  cause  and  made  as  explicit  denial  of  the  loca- 
tion of  the  line  j^et  out  in  the  petition  as  was  possible  to 
have  heen  made  if  the  fulle>t  an^wer  had  been  filed.  It 
ij*  most  probab!e  that  after  the  filing  of  the  atKdavit  the 
defendant  learned  that  the  survev  which  he  affirmed  he 
wished  to  have  made  and  inserted  in  his  answer  was  super- 
fluous work,  as  under  the  law  the  surveyor  would  run  the 
line  and  make  the  survev.  The  clerk  should  have  allowed 
the  defendant  to  use  his  affidavit  as  an  answer,  for  it  was 
all  the  Act  required  and  a  full  and  complete  denial  on 
every  point  required  by  law  of  the  plaintiflTs  petition. 
Such  pleadinf^  is  not  to  be  commended  and  in  few  instances 
only  would  it  be  allowed  ;  but  in  the  present  matter  and 
for  the  reason  <^iven  we  deem  it  sufficient.  The  issue  and 
the  only  issue  was  sijuarely  and  clearly  raised  by  the  peti- 
tion and  affidavit  and  substantial  rights  were  involved. 
There  is  no  error  in  the  order  reversing  the  order  and 
judgment  of  the  clerk  and  that  officer  will  proceed  with 
the  matter  under  the  direction  of  his  Honor's  order. 

Affirmed. 
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JULIAN  W.  THOMAS  v.  N.  S.  FULFORD. 

Homestead  —  Determinaile  Exemjytion — Reservation    of 
Homestead  in  a  Deed  of  Tntst — Docketed  Jvdgjnent^ 

Lien  of  on  Homestead. 

Where  T.  beiog  embarassed^ut  having  no  docketed  judgments 
against  him,  gave  a  mortgage  upon  his  land  without  his  wife 
joining  in  the  deed,  reserving  to  himself  '*the  homestead 
and  the  right  to  a  homestead  therein,"  and  afterwards  judg- 
ments were  docketed  against  him,  his  homestead  was  laid 
off  and  the  mortgagees  sold,  his  wife  becoming,  through 
mesne  conveyances,  the  purchaser  of  the  land  and  with  her 
husband  contracted  to  sell  the  land  to  the  defendant  ;  Held, 
in  an  action  for  specific  performance,  that  T.  and  his  wife 
cannot  make  a  good  tttle  to  the  land  under  Sec.  8,  of  Act  10, 
of  the  Constitution.  (Avery  and  Montgomery,  JJ.,  dis- 
senting.) 

(Syllabus  suggbstbd  by  thk  Court.) 

Civil  action  pending  in  Beaufort  Superior  Court  and 
heard  before  Broirn^  J,  at  Chamhers^  upon  a  case  agreed 
as  follows  : 

"1.  On  and  prior  to  January  Inth,  1892,  the  plaintiff, 
A.  W.  Thomas,  was  seized  in  fee  simple  of  a  lot  or  parcel 
of  land  situated  in  Beaufort  County  and  in  the  town  of 
Washington,  viz.  :  A  lot  of  land  in  that  part  of  said  town 
known  as  "Bonner's  Old  Part,"  and  being  a  part  of  lot  No. 
26,  and  being  the  part  thereof  occupied  by  the  store  build- 
ing now  rented  to  S.  H.  Reid  and  fronting  on  Market 
street  twenty  and  one-half  feet  and  running  back  from  said 
street  fifty-live  and  one-half  feet,  it  being  all  that  part  of 
the  quarter  lot  conveyed  by  Thos.  P.  Bowen  and  wife  to 
said  A.  W.  Thomas  except  that  hereinafter  to  Mary  AV. 
Bowen,  and  being  the  same  parcel  of  land  also  described 
in  a  deed,  A.  Mayo  and  S.  R.  Fowle,  trustees  to  Jos.  W. 
Bowen,  and  attached  as  Exhibit  ''B." 
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"'2.  That  on  the  said  15th  day  of  January,  1892,  the  said 
A.  W.  Thomas  (his  wife  not  joining  therein)  executed  a 
deed  in  trust  to  A.  Mayo  and  S.  R.  Fowle,  Trustees,  in 
which  he  conveyed  all  his  property,  including  the  above 
named  lot  of  land  in  trust,  for  the  benefit  of  his  creditors. 
In  said  deed  in  trust  the  said  A.  W.  Thomas  excepted  from 
,  the  operation  thereof  his  "Homestead  estate  and  the  right 
to  a  homestead  therein."  * 

"3.  The  homestead  of  the  said  A.  W.  Thomas  was  regu- 
larly allotted  to  him  and  included  the  part  of  lot  of  land 
described  in  paragraph  one  hereof,  which  said  return  and 
allotment  is  recorded  in  the  Register's  office    of  Beaufort 

County  in  Book ,  page ,  and  is  herein  referred  to 

and  made  a  part  hereof,  and  it  i6  admitted  that  the  allot- 
ment of  homestead  was  valid  and  regular  in  all  respects. 

"4.  Under  the  power  of  sale  contained  in  the  said  deed 
of  trust  from  A.  W.  Thomas,  the  said  A.  Mavo  and  S.  R. 
Fowlo,  Trustees,  on  the  3rd  day  of  July,  1894,  sold  the 
parcel  of  land  described  in  paragraph  one  hereof  to  Jos.  W. 
Bowen  and  executed  a  proper  deed  therefor  in  fee. 

'5.  On  the  25th  day  of  July,  1894,  the  said  Jos.  W. 
Bowen  conveyed  the  said  parcel  of  land  to  the  co-plaintiff, 
Julia  W.  Thomas,  by  proper  deed  in  fee. 

"6.  That  on  or  about  the  first  day  of  September,   1894, 
the  plaintiffs  contracted  and  agreed  with  the  defendant  to 
sell    and  convey  to  him  by  proper  deed  a  good    and  inde- 
feasible estate  in  fee  simple  to  the  lot  of  land  described  in 
\^  paragraph   one   hereof;  and  also   another   parcel  of  land 

adjoining  the  same  and  described  as  follows,  viz.  :  A  lot  or 
parcel  of  land  situated  in  the  town  of  Washington  and  in  that 
part  of  said  town  known  as  "Bonner's  Old  Part,"  and 
being  a  part  of  lot  No.  26,  beginning  at  a  point  on  the  east 
side  of  Market  street  a  distance  of  one  hundred  and  five 
feet  trom  the  southwest  corner  of  said  lot  No.   26  at  the 
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corner  of  Main  and  Market  streets,  and  thence  running 
northwardly  along  Market  street  a  distance  of  six  feet ; 
thence  eastwardly  in  a  line  paralled  to  Main  street  a  distance 
of  one  hundred  and  five  feet;  thence  southwardly  in  a  line 
parallel  with  Market  street  a  distance  of  six  feet;  and 
thence  a  distance  of  one  hundred  and  five  feet  to  the 
point  of  beginning  on  Market  street.  And  the  defendant 
agreed  to  pay  therefor  the  sum  of  twelve  hundred  and  fifty 
dollars,  which  said  agreement  is  in  writing  and  duly  exe- 
cuted. 

"7.  That  there  were  no  judgments  docketed  or  in  force 
against  said  A.  W.  Thomas  at  the  time  of  tlie  execution  by 
him  of  the  deed  of  assignment  to  said  Fowle  and  Mayo, 
see  exhibit  "A."  That  subsequent  to  the  execution  and 
re^pording  thereof,  and  at  the  time  of  the  laying  off,  allot- 
ting the  homestead  of  A.  W.  Thomas  in  the  locus  in  quo^ 
there  were  docketed  certain  judgments  against  said  A.  W. 
Thomas  and  in  favor  of  certain  creditors,  which  judgments 
have  not  been  satisfied. 

The  existence  of  these  judgments, -which  defendant  claims 
are  liens  upon  said  land,  is  wherein  defendant  says  the  title 
offered  to  him  by  plaintiffs  is  defective. 

"8.  The  plaintiffs,  A.  W.  Thomas  and  Julia  W.  Thomas, 

have  tendered  to  the  defendant  a  deed  appropriate  in  form 

conveying  in  fee  simple  both  the  above  described  parcels  of 

land,  but  -the  defendant  declines  to  receive  the  said  deed  or 

to  pay  the  purchase  money  therefor  as  agreed,  upon  the 

ground  that  the  plaintiffs  are  not  seized  of  an  estate  in  fee 
simple  in  the  lot  of  land  described  in  paragraph  one  hereof. 

It  is  admitted  that  the  plaintiff  Julia  W.  Thomas  is  seized 

in  fee  of  the  second  lot  of  land  embraced  in  the  agreement 

to  convey  and  described  in  this  paragraph." 

The  questions  submitted  to  the  Court  upon  this  case  are 

as  follows :     Are  the  plaintiffs  seized  of  an  estate  in  fee 


1 


\ 


670  IN  THE  SUPREME  COURT.  [117 


Thomas  «.  Fulford. 


simple  in  the  lot  of  land  described  in  paragraph  one 
hereof? 

If  this  question  is  answered  in  the  affirmative,  then  judg- 
ment is  to  be  rendered  against  the  said  defendant,  N.  S. 
Fulford,  for  the  amount  claimed,  viz.,  the  sum  of  twelve 
hundred  and  fifty  dollars,  and  for  costs ;  provided  the  plain- 
tiffs shall  tender  and  deliver  to  the  defendant  a  good  and 
sufficient  deed  in  form  conveying  an  estate  in  fee  simple  in 
both  the  parcels  of  land  described  in  paragraph  six  thereof. 

If  this  question  is  answered  in  the  negative,  then  judg- 
ment is  to  be  rendered  against  the  plaintiffs,  dismissing 
the  action. 

His  Honor  being  of  the  opinion  that  plain tifis  A.  W. 
Thomas  and  Julia  W.  Thomas,  could,  conjointly,  execute  a 
good  title  in  fee  to  the  lots,  adjudged  that  they  should  exe- 
cute and  deliver  a  deed  therefor  in  fee  simple  duly  pro- 
bated and  with  proper  privy  examination,  and  that  they 
should  recover  from    the  defendant  the  sum  of  $1,250  and 

costs.     From  this  judgment  the  defendant  appealed. 

• 

J.  H.  SmalU  for  plaintiff, 
ir.  B,  Rodman^  for  defendant  (appellant). 

FuRCHEs,  J.:  The  homestead  provision  of  the  Constitu- 
tion of  1868  has  given  rise  to  many  interesting  and  trouble- 
some questions.  And  it  must  be  admitted  that  some  of  our 
decisions  are  not  in  harmony,  and  the 'homestead  is  by  no 
\  means  a  settled  question.     We  do  not  propose  in  this  opin- 

ion to  give  a  critical  examination  to  the  many  cases  we 
have  on  the  homestead,  but  to  treat  it  mainly  as  an  origi- 
nal question,  referring  only  to  a  few  cases  which  we  think 
sustain  our  view  or  illustrate  our  argument. 

This  case  presents  very  nearly  every  question  of  the  home- 
stead that  has  come  before  this  Court  for  its  consideration. 
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It  presents  these  questions — what  is  a  Constitutional  home- 
stead ? — when  does  it  commence?  and  how  long  does  it  con- 
tinue ? — when  and  how  can  the  homesteader  sell  his  home- 
stead estate  and  what  does  the  purchaser  get? — Is  the 
homestead  exemption  personal  in  its  natur^  and  operation 
or  is  it  in  rem.? 

Then,  what  is  this  homestead  ?  In  some  of  the  early 
decisions  it  is  treated  as  an  estate  and  called  a  determina- 
ble fee  ;  but  this  doctrine  has  long  since  been  abandoned 
and  we  have  numerous  decisions  that  hold  the  homestead 
is  not  an  estate  but  an  exemption  only.  This  we  think  is 
true.  But  what  is  it  that  operates,  and  how  does  it  oper- 
ate to  exempt  the  homesteader's  land  from  sale  by  execu- 
tion— is  it  in  2)er8onam  or  is  it  in  reraf  We  admit  that 
our  more  recent  decisions  are  disposed  to  treat  it  as  a  per- 
sonal privilege.  This  we  think  is  an  error  and  has  led  to 
most  of  the  troubles  we  have  had  in  construing  the  home- 
stead, and  has  brought  about  the  great  conflict  in  our  decis- 
ions. 

We  are  of  the  opinion  that  it  is  not  personal,  but  is  in 
rem — that  it  is  a  condition,  a  quality,  created  by  the  Con- 
stitution, which  attaches  to  the  land,  whereby  an  estate  is 
exempt  from  sale.  This,  it  seems  to  us,  is  the  great  ques- 
tion in  the  case  and  first  to  be  determined. 

Then  what  is  exemptedif  Land.  What  is  it  exempted 
from?  Execution — fi-fd-  It  is  the  land  the  creditor  is  try- 
ing to  sell — not  the  debtor.-  The  homestead  provision 
exempts  the  debtor  from  nothing.  It  is  like  a  warranty 
attached  to  the  land  and  runs  with  the  estate  wherever  it 
goes  and  onures  to  the  benefit  of  any  one  that  shall  hold 
the  estate  until  the  homestead  shall  end. 

The  next  question  is,  when  does  this  homestead  condi- 
tion attach,  and  can  the  homesteader  (if  a  married  man) 
sell  the  homestead  without   his  wife's  joining  in  the  con- 
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veyance?  And  our  opinion  is  that  the  homestead  condi- 
tion attaches  at  the  moment  when  the  conditions  are  com- 
plied with.  That  the  condition  created  by  the  Constitu- 
tion is  always  present,  and  as  soon  as  it  finds  a  resident  of 
the  State — the  bwner  and  occupier  of  land — the  condition 
attaches.  And  the  homesteader  can  no  more  sever  it  from 
the  estate  than  he  could  sever  a  warranty  that  had  attairhed 
from  the  estate.  A  sells  to  B  with  warranty.  B  sells  to 
C  without  warranty.  Still  C  gets  the  benefit  of  A's  war- 
ranty because  it  was  attached  to  and  ran  with  the  estate. 
And  B  could  not  sell  the  estate  and  reserve  the  warranty. 
Neither  could  he  sell  the  estate  to  C  and  the  warranty  to 
D  for  the  reason  that  it  was  attached  to  and  ran  with  the 
estate.  So,  if  we  take  the  definition  of  a  homestead  given 
above — "That  it  is  not  an  estate  but  only  an  exemption" — 
and  add  to  it  the  definition  given  by  that  great  Jurist  Chief 
Justice  Pearson  in  Littlejohn  v.  Egerton^  77  N.  C,  38i-^ 
that,  "A  homestead  right  is  a  quality  annexed  to  land 
whereby  an  estate  is  exempt  from  sale  under  execution  for 
debt"  and  "is  not  a  personal  trust,"  we,  have  a  full  and 
complete  definition  of  a  constitutional  homestead. 

Then  it  follows,  as  a  general  rule,  that  the  homesteader 
cannot  sell  ,the  homestead  unless  the  wife  joins  him  in  the 
conveyance.  Article  X,  Section  8,  of  the  Constitution, 
provides  that  any  sale  he  makes  of  the  homestead  estate 
without  his  wife  joining  him  in  the  deed  of  conveyance, 
shall  be  void.  And  if,  as  we  have  seen,  the  homestead 
conditions  attach  as  soon  as  it  finds  a  resident  of  the  State, 
the  owner  and  occupier  of  land,  there  never  is  a  time  when 
he  can  sell  the  homestead  estate  without  his  wife  joining 
him  in  the  deed  of  conveyance.  Doubtless  there  are  ex- 
ceptions to  this  general  rule.  But  they  are  the  exceptions 
and  not  the  rule. 

We  would  think,  where  a   homestead   had    been  laid  off 
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and  located,  the  husband  might  sell  and  convey  any  land 
he  owned  outside  of  this  boundary  without  his  wife's  join- 
ing him,  for  the  reason  that  the  constitutional  protection 
does  not  attach  to  his  other  land  outside  of  this  boundary. 
There  may  also  be  an  exception  where  the  marriage  toot 
place  and  the  land  was  acquired  before  the  Constitution  of 
1868  under  the  principle  in  Sutton  v.  Askew,  And  there 
may  be  other  exceptions  that  do  not  occur  to  us  now. 

We  are  aware  it  has  been  held  otherwise  in  Hughes 
V.  Hodges,  102  N.  C.  236,  in  Fleming  v.  Graham,  110  N. 
C.  374,  and  probably  in  other  cases.  In  Hughes  v.  Hodges 
it  is  held  that  the  general  rule  is  that  the  homesteader  can 
convey  without  the  joinder  of  his  wife,  and  where  it  is 
necessary  for  her  to  join  is  the  exception.  And  four  con- 
ditions are  specified,  in  which  it  is  necessary  for  her  to 
join — all  grounded  upon  the  idea  that  there  is  no  home- 
stead until  the  homesteader  is  about  to  become  insolvent. 
This  pos  tion,  we  think,  must  be  incorrect.  It  is  not  the 
condition  of  the  homesteader  that  creates  the  homestead 
condition,  but  the  force  of  the  Constitution  attaching  to 
and  acting  upon  the  land.  The  construction  we  give  to 
Section  8  of  Article  X  of  the  Constitution  is  in  accord  with 
the  plain  and  simple  language  of  that  article.  While  the 
construction  given  it  in  Hughes  v.  Hodges  is,  as  we  think, 
adding  to  what  is  contained  in  the  Constitution.  This  in- 
terpretation of  the  homestead  estate  relieves  the  Court  from 
many  troublesome  questions — such  as  to  when  it  is  neces- 
sary for  the  wife  to  join  in  the  conveyance,  and  as  to  the 
duration  of  the  homestead  exemption  in  the  hands  of  a 
purchaser. 

That  a  sale  of  the  homestead  estate  by  the  homesteader 

without  the  joinder  of  his  wife  is  void  and  passes  nothing. 

That  if  he  sells  and  his  wife  joins  in  the  conveyance,  and 

there  are  no  incumbrances  at  the  time. of  the  sale,  the  pur- 
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chaser  gets  whatever  estate  the  grantor  had,  free  from 
iBcumbrances.  But  if  there  are  judgment  liens  on  the 
land  at  the  time  of  the  conveyance  by  husband  and  wife, 
the  purchaser  takes  the  estate  subject  to  such  liens,  but 
protected  from  sale  under  execution  upon  said  jugdments 
to  the  same  extent  that  the  homesteader  and  his  family 
would  have  been  if  they  had  not  sold,  because  the  home- 
stead exemption  is  a  condition  that  runs  with  the  estate. 

But  tiiere  are  other  questions  involved  in  this  case. 
Thomas,  being  embarrassed,  though  there  were  no  docketed 
judgments  against  him,  made  a  mortgage  to  Fowle  and 
Mayo  without  his  wife's  joining  him,  in  which  he  made  the 
following  reservations:  "provided  that  the  party  of  the 
first  part  hereby  excepts  and  reserves  from  the  operation 
of  this  deed  the  homestead  estate,  and  the  right  to  a  home- 
stead therein."  Since  the  making  of  the  mortgage,  judg- 
ments have  been  docketed  against  Thomas,  his  homestead  has 
bton  laid  off,  the  mortgagee's  have  sold,  and  by  mesne  con- 
veyances from  the  mortgagees  Thomas'  wife  has  become  the 
purchaser.  And  she  and  her  husband  have  contracted  to 
sell  to  the  defendant,  and  he  refuses  to  comply  with  the 
terms  of  the  sale,  alleging  that  the  plaintiff  cannot  make 
hiin  a  good  title  to  the  land. 

It  is  admitted  by  the  plaintiff  that  if  Thomas  reserved 
the  estate  in  the  land,  the  docketed  judgments  would  be  a 
lien,  and  they  could  not  convey  perfect  title.  But  they 
contend  that  he  did  not  reserve  the  estate  but  only  the 
homestead  exemption.  And  this  being  so,  there  was  no 
estate  for  the  judgment  liens  to  act  upon  and  attach  to. 
And  it  is  further  contended  that  there  being  no  judgments 
against  Thomas  at  the  date  of  the  mortgage,  he  had  a  right 
to  make  this  mortgage  without  his  wife's  joining  him  in 
the  conveyance.     Hughes  v.  Hodges^  supra. 

Treating  the  mortgage  for  the  present  as  an   effective 
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conveyance,  it  is  perfectly  manifest  to  us  that  he  reserved 
the  estate.  He  says  that  he  "excepts  and  reserves  from 
the  operation  of  this  deed  the  homestead  estate,"  and  what 
authority  have  we  for  saying  that  he  did  not  ?  But  he 
further  says  "And  the  right  to  a  homestead  therein."  Why 
make  this  last  exception  and  r*  servation  if  he  had  reserved 
this  and  nothing  more  in  the  first  exception  and  reserva- 
tion 'i 

But  we  have  shown  in  a  former  part  of  this  opinion  that 
he  could  not  sell  the  estate  and  reserve  the  homestead 
which  is  a  condition  attached  to  the  land  and  runs  with 
the  estate.  And  besides  the  other  reasons  we  have  given 
why  he  could  not  copvey  without  his  wife's  joining  him  in 
the  deed  as  provided  in  se  ^tion  8  of  article  X  of  the  Con- 
stitution, we  now  propose  to  show  that  he  could  not  do  so, 
uiiiler  the  decision  of  Hughes  v.  Hodges^  supra^  as  it  is  con- 
tended he  could.  That  case  makes  four  exceptions  to  the 
general  rule  that  the  husband  can  convey  without  his 
wife's  joining  in  the  conveyance.  And  the  third  excep- 
tion is,  where  the  hiis.band  makes  a  mortgage  reserving  the 
hoinestead,  which  has  to  be  laid  oflF  before  the  trust  can  be 
foreclosed.  So,  we  see  that  this  third  exception  contained 
in  Hughes  v.  Hodges  is  direct  authority  for  holding  that 
the  mortgage  deed  of  Thomas  to  Fowle  and  Mayo  was 
utterly  void  and  passed  no  estate.  There  is  error  and  the 
judgment  is  reversed. 

Faircloth,  C.  J.:  Concurring  in  the  opinion  of  the 
Court,  I  will  not  repeat  the  argument  but  only  write  a 
short  opinion  in  addition  thereto.  Prior  to  Littlejohn  v. 
Egerion^  77  N.  C,  379,  the  homestead  had  not  been  well 
defined.  That  case  was  fully  and  throughly  considered  and 
the  Court  unanimously  held  that  "a  homestead  right  is  a 
quftlity  annexed  to  land   whereby  an   estate  is  exempted 
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from  sale  under  execution  for  debt,  and  cannot  be  defeated 
by  failure  of  a  sheriff  to  have  the  homestead  laid  off  by 
metes  and  bounds,"  like  a  condition  annexed  to  land 
whereby  an  estate  may  be  defeated.  At  the  next  Term  of 
the  Court  the  case  of  Bank  v.  Green,  78  N.  C,  247,  was 
decided.  That  was  an  action  by  a  creditor  to  subject 
another  tract  of  land,  which  had  been  paid  for  by  the 
income  of  the  homestead  and  personal  property  exemption, 
and  did  not  raise  the  question  of  a  homestead  definition. 
The  Justice  who  wrote  the  opinion,  after  deciding  the  case, 
took  the  occasion  to  say,  "The  homestead  has  been  called 
a  determinable  fee,  but  as  we  have  seen  that  no  new  estate 
has  been  conferred  upon  the  owner,  and  no  limitation  upon 
his  old  estate  imposed,  it  is  obvious  that  it  would  be  more 
correct  to  say  that  there  is  conferred  upon  him  a  determin- 
able exemption  from  the  payment  of  his  debts  in  respect 
to  the  particular  property  allotted  to  him,"  and  it  is  sug- 
gested that  this  mere  dicta  was  a  new  definition  of  a  home- 
stead and  overruled  Littlejohn  v.  Egerton,  sujpra.  This 
seems  to  be  a  strained  conclusion.  It  is  quite  improbable 
that  the  same  Court,  in  the  short  space  of  six  months,  would, 
by  a  simple  dictum,  have  overruled  their  conclusion  in  Liir 
tlejohn  v.  Egerton,  without  any  intimation  that  they  so 
intended.  The  words  ^^hirri*'^  and  ^^ particular  jproperty^'^  in 
the  dictum  are  emphasized  for  the  conclusion  that  the  home- 
stead right  is  personal  and  divorces  the  right  from  the 
homestead  estate,  sometimes  called  the  reversion.  That 
view  is  illogical.  Suppose  A  conveys  land  by  deed  to  B 
and  warrants  the  title.  The  warranty  is  annexed  to  the 
land  and  follows  it  wherever  it  may  go.  Suppose,  then, 
that  the  grantor  had  said  in  the  deed,  "I  warrant  the  title 
to  "Aim,"  the  grantee,  in  respect  to  the  particular  prop- 
erty conveyed  to  him."  Would  that  have  separated  the 
warranty,  as  ^personal  thing  from  the  land  ?     The  ques- 
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tion  furnishes  the  answer.  I  cannot  see  any  difference  in 
substance  in  the  definition  given  in  the  two  cases  above 
referred  to.  If  the  homestead  right  can  be  severed  from  the 
homestead  estate,  then  the  husband  may  sell  the  latter  to 
A  without  his  wife's  signature,  subject  of  course  to  her 
dower  right,  and  he  and  his  wife  may  then  sell  the  right 
or  homestead  exemption  to  B.  Now,  if  the  homesteader 
and  his  wife  should  die,  leaving  no  other  land,  the  minor 
children  will  have  lost  the  homestead  to  which  they  were 
once  entitled,  and  in  a  manner  other  than  that  provided  in 
the  Constitution,  which  could  not  be  done  under  the  defi- 
nition in  Littlejohn  v.  Egerton^  supra.  The  definition  in 
Littlejohn  v.  JEgerton^  has  been  repeatedly  recognized  and 
approved  by  this  Court.  In  Gheen  v.  Summey^  80  N.  C, 
187,  Ashe,  J.,  who  wrote  careful  opinions,  said,  "It  is 
settled  by  the  construction  of  this  Court  that  the  home- 
stead right  is  a  quality  annexed  to  land,  whereby  an  estate 
is  exempted  from  sale  under  execution  for  a  debt  and  it 
has  its  force  and  vigor  in  and  by  the  Constitution,  and  is 
in  no  wise  dependent  on  the  assent  or  action  of  the  creditor." 
In  Adrian  v.  Shaw^  82  N.  C,  474,  Ashe,  J.,  said,  "The 
vendee  must  take  it  (the  homestead  estate)  with  the  same 
quality  annexed  that  had  attached  to  it  in   the  possession 

of  the  vendor for  the  homestead  is  a  right  annexed  to 

the  land  and  follows  it  like  a  condition  into  whatsoever 
hands  it  goes  without  regard  to  notice." 

In  Markham  v.  Hicks^  90  N.  C,  204,  Smith,  C.  J.,  refers 
to  the  definitions  in  Littlejohn  v.  Egerton  and  Bank  y,Green^ 
sujpra^  and  says  the  latter  is  correct,  without  any  intimation 
that  it  overrules  the  former. 

In  Gardner  \.  Baits,  114  N.  C,  496  (1894)  the  Court 
recognizes  the  same  principle  as  in  Littlejohn's  case  and 
copies  the  language  of  the  Court  in  Adrian  v.  Shaw,  supra. 

In  Stern  v.  Lee,  115  N.  C,  429  (1894)   the  Court   refers 


I 
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to  Adrian  v.  ShaWj  supra^  and  "the  long  line  of  eases  of 
like  import"  on  this  question — Adrian  v.  Shaw^  resting 
expressly  on  Littlejohn's  case. 

It  must  be  admitted  that  the  recent  decisions  of  this 
Court  on  the  homestead  matter  are  not  easily  reconciled 
and  that  they  have  led  to  uncertainty  and  confusion  in 
the  mind  of  the  legal  profession. 

Clark,  J.  :  Concurring  with  Furches,  J.,  and  Fair- 
cloth,  C.  J.,  in  the  result,  I  concur  fully  with  Avery  and 
MoNTOOMERr,  JJ.,  that  "the  right  to  a  homestead  in  a 
tract  of  land  may  be  lawfully  reserved  by  the  owner  in  a 
deed  of  assignment  for  the  benefit  of  creditors  which  pur- 
ports to  convey  the  fee  simple  to  the  land  subject  to  such 
right,"  and  that  the  homestead  right  is  "not  an  estate  but  a 
determinable  exemption,"  which  is  conferred  not  on  the 
land  but  on  the  homesteader,  the  right  being  personal  and 
not  in  rem  and  not  running  with  the  land. 

These  positions  seem  to  me  to  be  settled  by  the  numer- 
ous authorities  cited  in  their  opinions*  I  also  concur  with 
brother  Montgomery  that  the  constitutional  restriction 
against  the  conveyan'*e  of  the  homestead  without  the  join- 
der of  the  wife  applies  only  where  such  homestead  has 
been  allotted.  If,  therefore,  no  judgments  had  been 
docketed  against  the  homesteader  after  the  deed  of  assign- 
ment was   executed,  I  would  concur  in  their  conclusion 

• 

that  said  homesteader  with  the  joinder  of  his  wife  could 
convey  a  good  title  in  fee  to  the  defendant.  But  such 
docketed  judgments  are  unquestionably  liens  upon  the 
homestead,  though  they  cannot  be  enforced  till  the  home- 
stead right  ceases.  Burwell,  J.,  (for  the  Court)  in  Yan- 
%tory  V.  Thornton^  112  N.  C,  on  page  205.  Now,  the 
homestead  right  being  personal  to  the  debtor,  ceases  as  to 
the  allotted  homestead  whenever  the  lot  is  conveyed  in 
the  manner  required  by  the  Costitution,  i.  e.  by  deed  with 
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the  joinder  and  privy  examination  of  the  wife.  When- 
ever, therefore,  the  allotted  homestead  ceases  to  be  a 
homestead  by  such  conveyance,  the  exemption  being 
personal,  and  not  a  quality  annexed  to  the  land,  ceases 
as  to  that  land  necessarily,  and  the  judgment  liens,  if 
any,  come  into  force  ahead  of  any  conveyance.  If  there 
are  no  judgment  liens  the  grantee  gets  a  good  title,  but 
if  there  are  judgment  liens,  when  the  exemption,  ex- 
tended over  the  land  on  account  of  the  right  of  ex- 
emption personal  to  the  owner  and  occupier,  ceases  the 
judgment  liens  come  in  force;  hence,  in  this  case  I  con- 
cur in  the  conclusion  of  Justice  Furches  and  the  Chief 
Justice  that  the  plaintiffs  cannot  convey  a  clear  unincum- 
bered title  to  the  purchaser.  The  plaintiff  having  re- 
served the  homestead  in  making  the  mortgage,  that  did  not 
pass  from  him,  but  was  laid  off  to  him  and  the  docketed 
judgment  became  a  lien  on  it.  Therefore,  an  unincum- 
bered deed  for  the  homestead  lot  cannot  be  made.  The 
homestead  right  on  the  other  hand,  being  personal  and 
inalienable,  could  not  be  conveyed  to  another  with,  or 
without,  the  homestead  lot. 

This  view  of  the  homestead  it  seems  to  me,  is  the  one 
plainly  authorized  by  the  Cons^titution.  It  was  so  held  by 
a  unanimous  Court  in  jFleming  v.  Graham^^  110  N.  C,  374, 
and  is  sustained  incidentally  by  Allen  v.  Bolen^  114  N.  C, 
560.  It  is  recogjiized  by  Shepherd,  J.  in  Jones  v.  Brittony 
102  N.  C,  on  p.  180,  when  he  aptly  sayS  that  the  home- 
stead is  "a  mere  stay  of  execution,  nothing  more,  nothing 
less;"  by  Btnum,  J.,  in  Bank  v.  Green^  78  N.  C,  247  (a 
very  able  opinion)  when  he  terms  it  'a  determinable 
exemption  from  the  pnyment  of  debts"  conferred  upon  the 
homesteader  "in  respect  to  the  particnilar  property  alloted 
to  him;"  by  Avery,  J.,  in  Hughes  v.  Hodges^  l02  N.  C, 
236,  when  he  points  out  that  Pearson,  C.  J.,  had  corrected 
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his  inadvertence  of  terming  the  homestead  in  LittlejoKn  v. 
Egertofiy  a  'Equality  annexed  to  land"  by  immediately  add- 
ing "whereby  it  is  exempted  from  sale  under  execution;" 
by  Chief  Justice  ISmith,  in  Simpson  v.  Wallace^  83  N.  C, 
477,  when  he  speaks  of  the  debtor's  right  as  the  homestead 
"privilege;"  in  Camphell  v.  White^  95  N.  C,  344,  when  lie 
speaks  of  it  as  "the  measure  of  the  privilege   secured  to 
the  debtors"  and  in  Marhhamy,  Hichs^  90  N.  C,  204  where 
quoting  Bank  v.  Oreen^  he  italicises  that  the  privileo^e  is 
bestowed  '^upon  him^^^  "in  order,"  as  has  been   pertinently 
and  forcibly  said  by  Avery,  J.,  "to  exclude  the  idea  that 
any  new  quality  attached  to  the  land  and  impress  the  prin- 
ciple that  it  was  in   fact   a  personal  privilege  conferred 
upon  the  debtor,  as  has  since  been  held  distinctly  in  numer- 
ous cases."     If,  therefore,  the  homestead,  as  so  many  cases 
hold,  is  not  a  quality  or  estate  in  the  land,  but   a   "deter- 
minable exemption  personal  to  the  homesteader,"  a  "<?^#a< 
execuiio^'^  a  "mere  stay  of  execution,"  a  "privilege  con- 
ferred on  the  debtor,"  then  it  would  seem  to  follow,  as  the 
night  follows  the  day,  that  when  the  homesteader  with  the 
wife's  joinder,  conveys  the  homestead,  as  he  is   authorized 
b}'  the  Constitution,  this  personal  right   and   privilege  do 
not  attach  to  the  land  and  follow  it  in   the  hands  of  the 
grantee,  but  being  personal  it  is  attached  to   and    follows 
the  person  of  the  homesteader  who  can  assert  it  as  a  "priv- 
ilege," a  ^^cessat  executio^'^  a  "stay  of  execution"  to  ''exempt 
from  sale  under  execution"  any  other  lot   upon    which  he 
may  fix  his  residence.    Thus,  lie  may  change  his  homestead 
from  time  to  time,  and  not  lose  it  in  changing  his  residence 
as  lie  would  if  the  homestead  right  was   annexed   to  the 
first  homestead  he  had  allotted  him,  and  on  its  conveyance 
by  him  should  pass  to  the  grantee  to  be   enjoyed    by  such 
grantee  ^^t^r  auter  vie  while  the  homesteader,  like  the  bow- 
man who  has  shot  his  last  arrow,  would  be  defenceless  or 
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henceforward^  like  the  Wandering  Jew,  unable  to  claim 
the  shelter  of  a  home  from  the  storms  and  vicissitudes  of 
life. 

There  have  been  conflicting  decisions,  it  must  be  admit- 
ted, and  two  opinions  by  a  divided  Court  have  been  lately 
rendered,  taking  a  contrary  view  to  this — Yanstory  v. 
Thornton,  112  K  C,  196  and  Stern  v.  Lee,  115  N.  C.,4:26, 
the  latter  made  by  a  bare  majority.  But  it  must  be  observed 
that  the  Court  could  not  amend  the  Constitution,  and 
amid  this  conflict  of  decisions  the  path  of  safety  is  to 
return  to  the  letter  of  the  Constiution  "lest  we  make  the 
word  of  none  effect  by  our  traditions.  "  The  words  to  be 
found  in  the  Constitution  provide    this — merely    this  and 

nothing   more —    "Every   homestead not    exceeding  in 

value  one  thousand  dollars owned  and  occupied  by  any 

resident  of  this  State shall  be  exempt   from  sale  under 

execution.  "  Clearly  this  is  a  cessat  executio,  and  exemp- 
tion from  sale  of  that  lot  in  favor  of  the  ^'owner  and  occtc- 
jpier.'*'*  When  by  conveyance  in  the  constitutional  mode 
he  ceases  to  be  owner  and  occupier,  the  exemption  from 
sale  ceases.  He  cannot  assign  and  convey  the  exemption 
from  sale  to  any  one  else,  nor  is  his  right  to  a  homestead 
forfeitable.  It  is  personal  and  folio ^*s  him  as  a  constitu- 
tional right,  to  be  asserted  by  him  as  long  as  he  lives,  and 
by  his  minor  children  if  he  leaves  any  at  his  death,  to  any 
future  lot  which  he  may  select  as  his  homestead,  and  as 
often  as  he  changes  his  residence  by  conveying  the  one  he 
has.  It  is  said,  and  doubtless  with  truth,  that  the  con- 
stitutional convention  of  1 868  voted  down  the  proposition 
to  make  the  homestead  a  fee  simple,  and  made  it  a  life 
exemption  on  the  ground  that  the  latter  was  more  favorable 
to  the  debtor,  for  if  the  homestead  were  an  estate  in  fee 
simple  annexed  to  and  running  with  the  land,  a  convey- 
ance of  it  would  deprive  the  grantor  of  all  future  right  to 
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homestead,  since  it  "  could  not  exceed  $1,000,  "  whereas  if 
it  were,  as  it  was  made,  a  mere  exemption  from  execution, 
the  debtor  being  authorized  to  convey  the  land  (with  his 
wife's  assent)  he  could  assert  a  new  houiestead  exempti'>n, 
whenever  in  the  requirements  of  our  busy  modern  life,  he 
might  find  it  convenient  to  change  his  residence.  However 
this  may  be,  seeing  the  constitutional  provision  in  the  light 
it  is  given  me  to  see  it,  and  placing  on  it  the  construction 
which  in  my  imperfect  judgment  numerous  decisions  of 
this  Court  and  the  palpable  patent  meaning  of  the  words 
require,  I  concur,  though  reaching  this  result  by  a  different 
process  of  reasoning,  with  the  conclusion  of  Mr.  Justice 
FuRCHES  and  the  Chief  Justice  that  the  judgment  below 
should  l)e  reversed.  Almost  the  identical  point  discussed 
in  their  opinions  was  held  opposite  to  their  contention  by 
Pearson,  C.  J.,  in  Jenkins  v.  Bohhitt^  11  K.  C,  3S5, 
where  it  was  decided  that  a  mortgage,  reserving  the  home- 
stead, was  valid  without  the  jo  nder  of  the  wife,  since  she 
could  have  no  interest  (except,  of  course,  the  contingent 
right  of  dower)  either  in  the  excess  over  the  homestead  or 
the  reversion,  and  that  case  was  cited  and  approved  by 
Smith,  C.  J.,  in  Murphy  v.  McNeill^  82  N.  C,  221;  hence 
I  dissent  from  their  reasons. 

Montgomery,  J.,  dissenting :  Beyond  question  the 
decisions  of  this  Court  on  the  homestead  right  are  regarded 
by  the  legal  profession  as  sometimes  inconsistent.  And 
beyond  doubt  the  profession  is  divided,  as  the  Court  has 
been,  in  their  views  respecting  those  decisions  involving 
the  nature  and  quality  of  the  homestead  interest  from  a 
constitutional  standpoint  particularly;  some  regarding 
the  homestead  right  as  a  "determinable  exemption  personal 
to  the  homesteader,"  a  "mere  stay  of  execution,"  and 
others  regarding  it  as  a  quality — estate — inseparable 
annexed  to  the  land.     The  first  view  seems  to  me  to  be  the 
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settled  determination  of  this  Court,  and  it  is  best  in  my  opin- 
ion to  let  the  rule  stare  decisis  prevail.  Under  the  decis- 
sions  made  under  the  first  mentioned  view,  many  titles  to 
land  have  been  acquired  through  confidence  in  their  correct- 
ness and  stability,  and  they  should  be  a  rule  of  property. 
"When  solemn  determinations  acquiesced  under  have  set- 
tled precise  cases  and  become  a  rule  of  property,  they 
ought,  for  the  sake  of  certainty,  to  be  observed  as  if  they 
had  originally  formed  a  part  of  the  text  of  the  statute." 
Lord  Mansfield  in  Wyndham  v.  Chetwyrd^  1  Burr^  419. 

I  cannot  concur  with  Justice  Furchbs,  who  wrote  the 
opinion  in  this  case,  in  holding  that  Chief  Justice  Pear- 
son, when  he  said  in  Littlejohn  v.  Egerton^  77  N.  C,  379, 
that  "a  homestead  right  is  a  quality  annexed  to  land 
whereby  an  estate  is  exempted  from  sa'e  under  execution 
from  debt,"  meant  that  this  quality  was  annexed  insepara- 
bly to  every  foot  of  land  acquired  by  a  married  man  since 
the  adoption  of  the  Constitution  in  1868,  however  much  that 
might  be,  and  however  free  from  debt  he  might  be,  and  that 
as  a  consequence  every  deed  for  land  acquired  after  1868, 
made  by  a  married  man  without  the  joinder  of  his  wife  in  the 
deed,  is  absolutely  void  and  the  purchaser  has  andean  have 
no  title  under  it.  It  must  follow  from  such  a  construction  as 
a  matter  of  course  that,  if  the  homesteader  with  his  wife 
should  convey  his  homestead,  the  purchaser  would  get  the 
interest  of  the  homesteader  under  the  decision  of  Adrian 
v.  ShaWy  82  N.  C,  474,  and  the  homesteader  can  never 
have  another  homestead,  because  if  so  he  would  in  efi*ect 
have  Jbwo,  or  more,  which  the  law  coUld  not  permit.  And 
further,  this  view  it  seems  to  me  puts  an  end  to  those 
estates  which  insolvent  debtors  have  reserved  to  them- 
selves in  deeds  of  assignment  made  for  the  benefit  of  cred- 
itors, in  which  they  have  reserved  their  homestead  exemp- 
tions and  authori2;ed  the  trustee  to  sell  all  the  land  except 
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the  homestead  exemption.  For  in  making  sach  convey- 
ances they  have  separated  the  homestead  right  from  the 
body  of  the  land,  and  this  decision  decides  that  this  cannot 
be  done.  v 

I  cannot  believe  that  this  is  the  proper  interpretation  of 
Chief  Justice  Pearson's  language  in  Littlejohn  v.  Egerton^ 
as  quoted  above  and   my  reasons   are  partly   as  follows: 

In  Lajnhert  v.  Kinnery^  74  N.  C,  348,  Judge  Byncm 
for  the  Court  (Pearson  being  Chief  Justice)  said :  '-The 
defendant  having  a  vested  estate  in  the  homestead  con- 
ferred by  the  Constitution  can  lose  or  part  with  it  only  in 
the  mode  prescribed  by  law,  to-wit,  by  deed  with  the  con- 
sent of  the  wife  evidenced  by  her  privy  examination.  Con- 
stitution, Art.  X,  Sec.  8.'"  But  this  Court  in  the  case  of 
Mayho  V.  Cottenj  69  N.  C,  2S9,  the  same  Judges  composing 
the  Court,  had  construed  the  meaning  of  the  words  quoted 
above  in  Lambert  v.  Kinnery^  by  declaring  that  Arti- 
cle X,  Sec  ion  ^,  of  the  Constitution,  referred  to  the  home- 
stead after  it  had  been  allotted.  And  further.  Chief  Jus- 
tice Pearson  never  afterwards  referred  to  Mayho  v.  Cotien 
with  disapproval,  nor  to  Eager  v.  Sixon^  69  N.  C,  108 
which  practically  decided  the  same  point.  It  is  not  to  be 
denied,  however,  that  there  was  conflict  between  these  cases 
and  the  cases  of  Adrian  v.  Shaic^  82  X.  C,  474  and  Gkeen 
V.  Sitmmey^  SO  X.  C,  1S7,  and  the  inconsistency  had  to  be 
removed  either  by  modifying  the  positions  laid  down  in 
Adrian  v.  Shaw,  or  bv  directiv  overrulincf  the  clear  state- 
ment  in  Mayho  v.  Cotten^  so  as  to  fix  a  certain  principle  of 
interpretation  of  Article  X,  Section  8,  of  the  Constitution. 

In  Hughes  v.  Ilodgesi.  li>2  X.  C,  286,  this  Court,  with 
its  personnel  entirely  changed.  Smith  being  Chief  Justice, 
confirmed  and  approved  the  ruling  in  Mayho  v.  Cotien. 
supra,  with  limitations  which  were  deemed  necessary,  with- 
out altering  the  principles  of  interpretation  adopted  in  the 
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last  named  case.  These  limitations  disabled  the  owner  of 
land  from  conveying  the  same  without  the  joinder  of  the  wife 
(1)  Where  the  land  in  question  has  been  allotted  to  him  as 
a  homestead,  either  on  his  own  petition  or  by  an  oflScer  in 
accordance  with  law.  (2)  Where  no  h  -mestead  has  been 
allotted,  but  there  are  judgments  against  him  which  con- 
stitute a  lien  on  the  land,  and  upon  which  execution  might 
issue  and  make  it  necessary  to  have  his  homestead  allot- 
ted. (3)  Where  no  homestead  has  been  allotted,  but  he 
has  made  a  mortgage  reserving  an  undefined  homestead, 
which  mortgage  constitutes  a  lien  on  the  land,  which  could 
not  be  foreclosed  without  allotting  a  homestead.  (4) 
Where  the  conveyance  is  fraudulent  as  to  creditors,  and 
no  homestead  has  been  allotted  in  other  lands. 

In  Scott  V.  Lane^  109  N.  C,  154  the  following  is  the 
opinion  of  the  Court :  ^'According  to  the  defendant's  testi- 
mony, he  was  indebted  to  no  one  else  when  he  executed 
the  mortgages,  and  there  is  nothing  in  the  pleadings  and 
evidence  to  indicate  that  the  mortgaged  property  had  there- 
tofore been  allotted  as  a  homestead.  There  was  no  restric- 
tion therefore  upon  the  owner's ^"'w^  disponedi  and  tlie  pur- 
chaser at  the  sale  under  the  mortgage  acquired  a  good  title 
as  against  the  defendant  mortgagor  subject  to  the  contin- 
gent right  of  dower  of  the  wife  if  she  should  survive  it.  A 
case  exactly  in  point  is  Hughes  v.  tiodges^  102  N.  C,  236. 

In  Fleming  v.  Graham^  110  N,  C,  374  this  Court  said  : 
"In  MayTio  v.  Cotten^  69  N.  C,  289  it  is  said  that  Section  8, 
Article  X,  of  the  Constitution  applies  only  to  a  convey- 
ance of  the  homestead  after  it  is  laid  off.  This  is  cited 
and  approved  in  Hughes  v.  Hodges^  ifupra.  It  appears 
therefore  from  the  authorities  that  Article  X,  Section  8,  of 
the  Constitution  has  been  construed  by  this  Court  for  nearly 
25  years  as  applying  only  to  the  conveyance  of  the  home- 
stead after  it  had  been  allotted.     There  were  some  rulings 
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in  the  meantime  inconsistent  with  this  principle  of  con- 
struction, but  the  decisions  for  a  half  dozen  years  past  have 
removed  these  conflicts  and  established  the  former  rules. 
As  to  the  case  before  the  Court,  the  debtor  did  not  attempt 
to  convey  his  homestead  at  all,  but  expressly  reserved  it 
from  the  operation  of  the  deed  in  trust.  I  caonot  concur 
with  the  Court  in  its  disposition  of  this  case. 

Avery,  J.,  didsenting  :  The  five  opinions  filed  will  re- 
quire careful  consideration  in  order  to  determine  how  our 
former  adjudications  are  affected  by  the  decision  in  this 
case. 

The  Chief  Justice  and  Justice  Furches  place,  as  1  think, 
an  entirely  novel  construction  upon  the  language  of  Chief 
Justice  Pearson  in  Littlejohn  v.  Egertoriy  77  N.  C,  379. 
They  are  of  opinion  that  it  necessarily  follows  from  accept- 
ing the  definition  that  ''  a  homestead  right  is  a  quality  an- 
nexed to  land,  whereby  an  estate  is  exempt  from  sale 
under  execution  for  debt,"  that  even  where  husband  and 
wife  join  they  cannot  reserve  in  their  deed  the  right  to  the 
enjoyment  of  the  rents  and  profits  of  the  homestead  land 
until  the  end  of  the  period  of  exemption,  and  convey  the 
reversionary  interest  in  fee  simple.  This  conclusion  seems 
to  be  founded  upon  the  idea  that  the  learned  Chief  Jus- 
tice and  the  Court  for  whom  bespoke  meant  that  the  right 
of  exemption  was  indissolubly  annexed  or  fastened  to  the 
fee  simple  estate.  Such  an  application  of  an  abstract 
principle  would,  in  my  opinion,  overturn  the  whole  struc- 
ture of  homestead  law  thus  far  built  up  l»y  the  arduous 
labor  and  the  indefatigable  research  of  all  of  the  Justices 
who  have  served  the  State  for  25  years,  and  would  lead  to 
the  still  more  deplorable  and  disasterons  c(msequence  of 
un-ettling  titles  founded  upon  the  rules  of  property  enun- 
ciated in  them.  Justice  Clark  concurs  upon  this  question 
with  my  brother  Montgomery  and  myself,  and  thus  main- 
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tains  the  authority  of  many  of  onr  adjudications,  but  con- 
curs with  the  Chief  Justice  and  Justice  Furches  upon 
other  grounds  in  maintaining  that  the  judgment  below 
should  be  reversed,  while  Justice  Montgomery  and  myself 
are  of  the  opinion  that  it  should  be  aflSrmed.  That  Chief 
Justice  Pearson,  who  formulated  the  definition,  did  not 
give  to  it  the  construction  now  placed  upon  it  by  my 
brethren,  is  evident  from  the  fact  that  at  the  term  immedi- 
ately preceding  that  at  which  Littlejohn  v.  Egerton  was 
decided,  he  concurred  in  the  opinion  of  Justice  Reade  in 
Barrett  v.  Richardson^  76  N.  C,  429  that  where  land  was 
sold  at  execution  sale  "subject  to  the  homestead"  the  pur- 
chaser acquired  the  fee  simple,  to  take  effect  at  the  falling 
in  of  the  homestead  right.  Chief  elustice  Pearson  had  too 
accurate  a  knowledge  of  the  adjudi<5Htions  of  the  Court, 
over  which  he  presided,  to  overrule  a  decision  within  a 
year  after  its  rendition  without  knowing  it,  and  both  he 
and  his  associates  were  too  manly  to  designedly  make  such 
a  change  and  conceal  or  fail  to  state  the  facts.  Any  such 
imputation  upon  their  candor  or  consistency  can  be  avoided 
however  if  we  adopt  the  theory  for  which  I  now  contend, 
that  in  applying  this  abstract  definition  the  Court  meant 
that  the  quality  attached  only  till  the  period  of  exemption 
ceased,  or  ordinarily  till  the  death  of  the  homesteader  and 
the  attainment  by  the  youngest  child  of  its  majority.  The 
termination  of  that  period  fixed  a  contingent  limit,  after 
which  the  unincumbered  right  to  enjoy  the  fee  simple 
might  be  conveyed  or  rese/ved.  The  same  learned  jus- 
tices, who  then  composed  the  Court,  had  prior  to  that  time 
distinctly  recognized,  as  their  successors  afterwards  did, 
the  authority  of  the  legislature  first  to  provide  for  the  sep- 
arate sale  of  the  reversionary  interest  in  homesteads  and 
subsequently  after  thousands  of  such  sales  had  been  made 
to  prescribe  by  the  Act   of  1869-70,  Ch.  121,  that  no  such 
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sales  should  thereafter  be  made.  McDonald  v.  Dixon^  86 
N.  C,  248;  Uotten  v.  McClenahan,  85  N.  C,  254;  C<?66 
V.  HallyiuTton^  92  N.  C,  652  ;  Lowdermilh  v.  Corpenin^, 
92  N.  C,  333.  We  must  note  the  fact  in  this  connection 
that  the  reversionary  interest  of  thousands  of  the'pert^ons 
who  filed  petitions  in  bankruptcy  was  sold  by  decree  of  the 
Federal  Courts  and  bought  by  our  people  under  the  im- 
pression that  we  would  adhere  to  our  decisions  and  protect 
their  rights. 

But  if  the  right  of  enjoyment  during  the  period  of  exemp- 
tion cannot  be  sold  as  an  interest  separate  and  distinct 
from  the  right  to  enjoy  the  fee  after  expiration  of  such 
period,  this  Court  at  every  subsequent  stage  of  its  history 
has  continued  to  misapprehend  the  meaning  of  the  defini- 
tion in  Littlejohn  v.  Egerton  as  completely  as  did  the  Court 
in  1877  when  they  failed  to  declare  Barrett  v.  Richardson 
overruled.  P'our  years  later  (in  1881)  Justice  Ruffin,  one 
of  the  ablest  jurists  aud  most  diligent  and  painstaking  stu- 
dents who  ever  adorned  this  bench,  again  reiterated  the 
ruling  that  a  valid  sale  might  be  made  "subject  to  the 
homestead."  Wyche  v.  Wyche^  ^b  N.  C,  96.  Again,  still 
later  (in  1885)  Chief  Justice  Smith  delivering  the  opinion 
in  Lowderrailk  v.  Corpening^  92  N.  C.,333  the  Court  gave 
its  sanction  to  the  separation  by  a  sale  "subject  to  the 
homestead"  and  both  he  and  Justice  Ruffin  based  their 
conclusions  not  upon  the  ground  that  the  sales  were  made 
to  satisfy  old  debts  but  in  spite  of  that  fact,  or,  as  the  idea 
was  expressed  by  the  latter,  "even  though  the  debt  be  one 
against  which  no  such  right  existed."  The  two  last  named 
cases  expressly  refer  to  Edwards  v.  Kearsay^  and  declare 
that  it  does  not  affect  the  principle  enunciated.  In  Long 
V.  Walker^  105  N.  C,  90,  the  Court  again  held  that  though 
the  execution  creditor  might,  when  his  debt  had  been 
created  before  the  homestead  provision  was  engrafted  in  our 
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Constitution,  sell  the  whole  fee,  he  might  also  at  }iis  option 
sell  "subject  to  the  homestead."  As  late  as  the  period 
when  the  opinion  in  Ladd  v.  Byrdy  113  N.  C,  466,  was 
filed  (September  term,  1893)  another  Court  gave  its  sanc- 
tion to  the  power  of  the  execution  creditor  to  sell  "subject 
to  the  homestead."  It  thus  appears  that  not  less  than 
fourtet*n  justices  have  been  inadvertent  to  any  such  possi- 
ble construction,  as  it  is  now  proposed  to  place  upon  the 
language  of  Chief  Justice  Pearson,  and  through  such 
inadvertence  have  invited  the  confidence  of  the  legal  pro- 
fession and  the  people  in  the  rules  of  property,  which  would 
be  overturned  by  the  new  doctrine. 

It  is  conceded  that  the  sanction  of  the  Court  was  given 
to  the  validity  of  the  reservation  of  the  homestead  right  by 
assignors  in  making  general  assignments  of  their  property, 
both  in  Bank  v.  Whitaker,  110  N.  C,  345,  and  Davis  v. 
Smithy  113  N.  C,  94,  and  that  dicta  to  the  same  efl^ect 
appear  in  Babbitt  v.  Bodwelly  105  N.  C,  236,  and  in  ^^Y^^/i- 
hrum  V.  Smithy  98  N.  C,  207.  Ladd  v.  Byrdy  aupra^  and 
cases  which  had  prceded  it,  had  authorized  the  separate 
sale  of  the  reversionary  interest,  subject  to  the  incumbrance 
of  the  homestead  right,  and  it  had  been  expressly  held  in 
that  case,  as  well  as  in  Lowderm,ilk  v.  Corpeningy  supray 
that  in  such  cases  the  purchaser  of  the  reversionary  interest 
must  await  the  expiration  of  the  period  of  exemption  before 
his  right  accrues.  In  Bank  v.  Whitakery  supray  and  Davis 
V.  Sm^ithy  the  right  of  the  debtor  by  reservation  in  his  deed 
to  make  the  separation  just  as  the  husband  of  the  feme 
plaintiff  did  in  the  case  before  us,  was  as  fully  recognized. 
If,  then,  any  respect  is  to  be  paid  to  these  adjudications,  or 
any  consideration  is  to  be  given  to  the  fact  that  titles 
depend  upon  them  as  rules  of  property,  we  should  adhere  to 
them,  and  hold  that  Thomas  passed  the  title  to  the  rever- 
sionary interest,  reserving  his  right  of  homestead.  If  author-^ 
117—44 
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ities  are  worthy  of  a  moment's  consideration,  we  might  add 
that  Adrian  v.  Shaw  and  a  number  of  cases  in  which  tjhe 
same  doctrine  has  been  approvecf,  establish  the  principle 
that  the  deed  of  the  homesteader  with  the  joinder  of  the 
wife  passes  the  right  of  enjoyment,  free  from  sale  under 
execution,  for  the  life  of  the  homesteader  at  least,  thus 
again  indicating  a  possible  limit  to  the  right  of  enjoyment 
when  the  liens  are  not  removed.  Justice  Fubches,  in  his 
opinion  says:  "We  have  shown  in  the  fornier  part  of  this 
opinion  that  he  (the  homesteader)  could  not  sell  the  estate 
and  reserve  the  homestead  which  is  a  condition  annexed  to 
the  land  and  runs  with  the  estate."  The  proper  construc- 
tion of  this  language  is  admitted  by  him  to  be  that  the  por- 
tion of  the  estate  covering  the  period  of  exemption  can  in 
no  case  be  separated  from  the  reversionary  interest,  and 
upon  this  abstract  proposition  it  is  insisted  that  Hughes  v. 
Hodges^  the  overruling  of  which  seems  to  be  the  objective 
point,  cannot  stand.  But  neither  can  any  early  case,  iif 
which  the  courts,  State  and  Federal,  recognize  the  sales  of 
reversionary  interest  of  bankrupts  if  the  construction  con^ 
tended  for  is  to  be  placed  upon  Littlejohn  v.  Egerton,  How 
many  titles  depend  on  the  validity  of  these  sales?  How 
many  sales  of  reversionary  interests  were  made  before  tl^e 
Act  of  March,  1870  ?  Must  all  of  these  fall  under  the  exe- 
cutioner's  axe  in  order  to  reach  Hughes  v.  Hodges  ? 

It  is  not  possible  that  Chief  Justice  Pearson  did  not 
understand  his  own  language  when  he  agreed  to  these 
decisions  and  also  to  Barrett  v.  Richardson^  or  that  Buf- 
FIN,  J.,  failed  to  make  the  discovery  when  he  wrote  Wyche 
V.  Wyche\^  supra.  It  is  manifest  that  Chief  Justice  Smith  did 
not  take  this  view,  because  he  not  only  wrote  Lowdermilk  v. 
Corjpening^  supra^  sanctioning  a  sale  made  "subject  to  the 
Ijomestead,"  but  he  afterwards  followed  Bynum,  speakiqg 
for  the  old  Court,  when,  in  Banh  v.   Oreen.  he  said  that 


U.  C]  SEPTEMBER  TERM,  1895.  69L 

Thomas  v.  Fulford. 

tjie  hpmjBstead  right  was  a  personal  one  '^conferred  upon" 
the  homesteader,  thus  modifying  Littlejohn  v.  Egerton^  so 
as.  to  make  the  homestead  a  mere  personal  piivilege,  asmy 
brother  Clark  contends  from  the  beginning.  However, 
that  diflFerence  amongst  my  brethren  may  be  adjusted* 
The  next  question  raised  is  whether  Hughes  v.  Hodges  is 
founded  upon  a  correct  principle  : 

1.  The  opinion  is  based  upon  the  fundamental  idea  that 
the  right  of  alienation  is  a  vested  right  which  is  restricted 
only  in  bo  far  as  the  government  for  the  good  of  society 
has  found  it  necessary  to  restrict  it.  The  only  case  cited, 
on  the  point  was  Bruce  v.  Strickland^  because  it  was 
unnecessary  to  cite  other  authorities  to  sustain  this  hand*, 
book  principle. 

2.  The  next  pioposition  was  that  the  power  of  the  male 
owner  to  alien  his  land  was  restricted  only  by  the  inchoate 
right  to  dower  and  homestead,  and  there  was  no  constitu- 
tional or  statutory  provision  prohibiting  his  conveying, 
subject  to  the  contingency  of  dower. 

3.  It  was  held  that  the  restriction  as  to  the  homestead 
did  not  arise  till  the  right  to  the  homestead  accrued  and 
the  fundamental  right  of  alienation  remained  unrestricted 
till  that  period. 

4.  It  was  held  that  the  right  did  not*  arise  till  some- 
thing occurred  which  proved  the  husband's  insolvency, 
unless  the  husband  upon  his  own  voluntary  petition  caused 
a  homestead  to  be  dedicated  to  his  family. 

6.  It  was  declared  that  when  the  homestead  was  allot- 
ted in  his  petition,  the  right  accrued  by  Jiis  own  voluntary 
surrender  of  his  right  of  alienation. 

6.  It  was  held  that  an  outstanding  lien  in  favor  of  a 
creditor,  whether  by  judgment  or  recorded  mortgage,  was 
evidence  of  insolvency,  and  that  when  it  was  found  that  a 
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deed  was  executed  to  defraud  creditors,- the  right  ip«<?/a(;^ 
attached. 

If  in  our  case  the  deed  of  Thomas  had  been  attacked  on 
the  ground  that  it  was  executed  in  fraud  of  creditors  and 
the  jury  had  found  the  allegation  of  fraud  to  bo  true,  then 
under  Hughes  v.  Hodges  the  homestead  right  would  have 
attached  and  the  mortojage  deed  would  have  been  declared 
void.  But  the  deed  has  not  been  assailed,  and  must  be 
deemed  to  have  been  made  in  good  faith. 

The  opinion  of  Justice  Furches  assumes  that  the  reser- 
vation of  a  homestead  ipso  facto  proves  insolvency.  Can 
that  be  true  ?  Does  a  voluntary  petition  to  allot  a  home- 
stead show  insolvency  ?  If  not,  why  should  the  reservation 
of  the  right  to  have  one  allotted  prove  it  ?  If  this  is  not 
true,  then  the  facts  in  this  case  do  not  bring  it  within  the 
exception  in  Hughes  v.  Hodges, 

The  opinion  of  my  brother  Clark,  as  I  understand  it,  is 
founded  upon  the  views  heretofore  presented  by  him  in 
two  dissenting  opinions  as  to  the  right  to  alien  a  home- 
stead, and  the  speculative  question  whether  a  resident  of 
the  State  may  sell  one  homestead  with  the  joinder  of  the 
wife  (as  prescribed  in  Article  X,  Sec.  8,  of  the  Constitution) 
and  invest  the  proceeds  of  sale  in  another.  If  it  were  per- 
tinent to  embark. in  the  discussion,  or  if  it  were  still  an 
open  question  another  extensive  field  for  investigation  and 
inquiry  would  be  presented.  But  it  would  seem  that  if 
decisions  aflFecting  the  homestead  are  not  legal  anomalies, 
the  agitation  of  these  questions  ought  to  cease.  I  refer  with- 
out further  comment  to  SteruY,  Lee^  116  N.  C,  429,  Baker 
V.  Leggett,  98  K.  C,  304,  Adrian  v.  Shaw,  82  N.C.,  474,  and 
the  same  case  on  the  rehearing  84  N.  C,  832,  Vanstoryy. 
Thornton,  112  N.  C,  196,  and  the  same  case  114  N.  C, 
375,  Gardner  v.  Batts,  114  N.  C,  496,  and  Ladd  v.  Byrd. 
113  N.  C,  466. 
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The  Chief  Justice  and  my  brother  Furohes  do  not  con- 
cur with  my  brother,  nor  does  he  with  them,  as  to  the 
pounds  upon  which  they  reach  the  conclusion  that  the 
judgment  in  the  case  at  bar  should  be  reversed.  So  that,  as 
no  niore  than  two  members  of  the  Court  concur  in  any  new 
theory  advanced,  the  net  result  of  the  discussion  is  to 
develop  a  wide  divergence  of  views,  but  to  overrule  no 
opinion  heretofore  delivered  by  this  Court.  As  no  one 
of  the  five  opinions  filed  is,  as  a  whole  or  beyond  the  order 
reversing  the  judgment  below,  the  ruling  of  the  Court,  it 
may  avoid  confusion  to  call  special  attention  to  that  fact. 
Personally,  I  think  it  fortunate  for  the  State  that  these 
rules  of  property  have  come  through  the  conflict  of  views 
undisturbed.  Whether  right  or  wrong,  when  every  one  of 
the  questions  settled  by  them  was  res  integra^  now  that 
titles  have  been  founded  upon  them,  they  should  be  deemed 
sacred.  Indeed  such  is  the  respect  paid  to  this  principle 
by  the  Supreme  Court  of  the  United  States,  that  while  it 
is  the  custom  of  Federal  tribunals  to  adopt  the  construction 
placed  by  the  highest  appellate  court  of  a  State  upon  its 
own  Constitution  and  statutes,  that  principle  will  be 
departed  from  where  the  State  tribunal  by  overruling  its 
own  adjudications  destroys  a  rule  upon  which  property 
rights  have  been  foupded.  The  Supreme  judical  authority 
of  a  State  may  bring  itself  within  the  inhibition  against 
impairing  the  obligation  of  contracts  by  interfering  with 
rights  vested  under  its  decisions,  just  as  a  legislature  may 
subject  itself  to. the  same  condemnation  by  attempting  to 
divest  rights  vested  under  statutes  passed  by  it.  7  Myers 
Fed.  Digest,  p.  93  ;  Patterson  Fed.,  <^ic.,  on  State  Action,  pp. 
146,  1^1  \  Olcott  V.  Supervisors,  11  Wall.,  ^lS\Ford\. 
Sargent,  97  U.  S.,  694 ;  Ohio,  &c,,  v.  Devot,  11  How.,  432; 
Savmeyer  v.  Iowa  City,  3  Wall.,  303.  We  cannot  how- 
ever, as  has  been  suggested,  overrule*  our  own  adjudica- 
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tions,  because  it  would  be  a  violation  of  the  Constitution 
of  the  United  States  to  give  to  the  new  ruling  a  retroactive 
effect.  To  violate  our  obligation  to  support  the  Federal 
Constitution,  upon  such  ground,  would  be  to  recognize 
the  vicious  theory  that  we  may  do  what  is  morally  wrong, 
in  the  hope  that  the  end  may  justify  the  means  of  attaining 
it. 

Not  concurrinfic  with  some  positions  taken  by  the  Chief 
Justice  and  Justice  Furches  on  the  one  hand,  and  taking 
issue  with  my  other  brethren  upon  some  other  points,  none 
of  which  will  acquire  the  force  of  adjudication  by  a  major- 
ity of  the  Court,  I  wish  to  enter  my  dissent  only  to  the  con- 
clupion'of  the  majority  that  the  purchaser  did  not  acquire 
a  valid  title.  When  Thomas  executigd  the  deed  of  assign- 
ment, there  was  no  outstanding  lien  of  any  kind  upon  the 
property.  It  was  therefore  valid  as  conceded  by  my 
brother  Clark,  on  the  day  of  its  execution.  It  does  not 
bppear  that  any  judgment  liens  were  acquired  between 
that  date  and  the  sale  of  the  reversionary  interest  under 
the  deed  of  trust,  nor  does  it  appear  when  the  homestead 
Vas  actually  allotted.  But  before  the  allotment  a  judg- 
tnent  was  docketed.  Whether  the  judgment  was  acquired 
'before  or  after  the  sale  by  the  trustees  is  riot  material,  fdr 
if  the  deed  of  assignment  was  valid  for  a  moment,  the  lieu 
iacquired  under  it  could  not  be  ousted  by  that  of  the  sub- 
"sequent  judgtrierit,  which  was  inferior  to  it.  If  Bo  wen,  the 
'pruchaser  under  the  d<3ed  of  assignment,  acquired  title  to 
'the  reversion,  theh  his  good  faith  bein^  unquestioned  'He 
passed  it  to  the  feme  pilaintiff.  Tf  the  feitie  plaintiff 
aciquii'ed  the  reversionary  interest  in  her  own  rigHt  with 
the  constitutional  authority  to  convey  the  sfetme  ^ith  the 
Vritten  assent  of  the  husband  isignified  by  'his  joitider  m 
the  deed,  and  if  the  two  are  e:^J)ressly  eriipoWered  Tiy  'llhe 
^Constitution,  Article  X,  Sectlidn  '8,'t6  ^cohve^'   thfe  hofrffe- 
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'steadj  I  am  utterly  unable  to  conceive  why  the  deed  ten- 
dered in  this  case  was  not  a  good  one.  True,  in  Mayho  v. 
Gotten^  there  was  an  intimation  that  the  husband's  jus 
disponendi  was  not  taken  away  by  the  homestead  provis- 
ion until  there  was  an  actual  allotment  made,  but  the  inhi- 
bition  upon  his  right  was  further  extended  in  Hughes  v. 
HodgeSy  supra. 

I  cannot  concur  in  the  opinion  that  the  provision  of  the 
Constitution  allowing  the  alienation  of  homestead  shall  be 
annulled  by  so  interpolating  the  proviso  that  the  right 
shall  be  limited  to  instances  where  no  lien  is  acquired 
before  allotment. 


STATE  v.  BURT  GREEN. 


Trial— Practice — Sufficient  Evidence —  Withdrawal  ofCdse 

from  Jury. 

It  is  only  where  the  evidence,  in  no  aspect  of  it,  would  reiisopably 
warrant  the  jury  in  drawing  the  inference  that  the  defend- 
ant is  guilty,  that  the  trial  Judge  should  withdraw  the  ea¥e 
from  the  consideration  of  the  jury. 

Indictment  iJ'or  larceny,  tried  before  Bryan^  J.^  and  a 
jury,  at  Spring  Term  of  Craven  Superior  Court.  The 
defendant  was  convicted  and  appealed.  The  facts  appear 
in  the  opinion  of  Associate  Justice  Clark. 

The  Attorney  General^  for  the  State. 

t  •  •  .  ... 

Mr.  L.  J.  Moote^  for  defendant. 

'CrXfek,  J.  :  The  prosecutor  lost  a  spotted  hog  wifli 
marked  ears  and  weighing  about  1^0  J)6u rids  frb'm 'his  ^^leli 
*bn  Vhicfli  blood  was  found.  Blood  was  tracked  down  the 
road  to  the  house  in  which  the  defendant  and  his  mother 
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lived  ;  back  of  the  house  the  entrails  of  a  freshly  killed  hog 
were  found  in  a  sack,  and  also  concealed  in  a  marshy  place 
in  front  of  the  house,  hog  meat,  freshly  killed  and  cut  up, 
but  badly  cleaned,  so  that  it  could  be  seen  to  have  been  a 
spotted  hog  and  apparently  about  the  weight  of  the  one 
the  prosecutor  had  lost.  The  ears  had  been  cut  off.  The 
meat  was  left  there  and  watched.  That  night  the  defend- 
ant came  to  the  meat  and  was  about  to  pick  it  up  but  was 
arrested  and  carried  back  to  the  house  and  the  mother  was 
told  about  it  in  the  defendant's  presence,  when  she  said 
she  was  ''sorry  for  it,  that  is  what  boys  get  by  being  in  bad 
company."  To  this  the  defendant  made  no  reply.  He 
introduced  no  evidence.  The  court  properly  held  that 
there  was  sufficient  evidence  to  be  submitted  to  the  jury. 
State  V.  Christmas,  101  N.  C,  749.  The  evidence  in 
State  V.  Wilkerson,  72  N.  C,  376,  falls  very  far  short  of 
the  accumulation  of  incriminating  facts  in  thia.  case,  but 
even  that  case  was  doubted  in  State  v.  Christmas^  supra. 
It  is  the  combination  of  circumstances  rather  than  any 
isolated  one  in  particular,  which  justified  the  submission  of 
this  case  to  the  jury. 

As  pointed  out  in  State  v.  Kiger^  115  N.  C,  746,  751, 
the  test  is  not  whether  the  Judge,  sitting  himself  as  a  juror, 
would  have  found  the  defendant  guilty.  If  that  were  the 
rule,  then  the  mere  fact  that  the  Judge  submitted  any  case 
to  the  jury  would  necessarily  go  to  them  with  the  strongest 
of  intimations  on  the  part  of  the  court  that  the  jury  ought 
to  convict.  It  is  only  when  the  evidence,  in  no  aspect  of 
it,  would  reasonably  warrant  the  jury  in  drawing  the 
inference  that  the  defendant  is  guilty,  that  the  court  should 
withdraw  the  case  from  the  tribunal  whose  exclusive 
province  it  is  to  pass  upon  the  facts. 

No  Error. 
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STATE  V.  GEORGE  DARDEN  et  al. 

Indictment  for  Larceny — Stealing    Temporary     Use    of 
Horse — Indictment — Harmless  Sxirjplusage —  Practice, 

1.  A  bill  of  indiGtment  is  not  vitiated  by  the  use  of  superfluous 

words ;  hence, 

2.  An  indictment  for  stealing  the  temporary  use  of  a  horse  in  vio- 

lation of  Section  1067  of  The  Code^  is  not  defective  because 
it  charges  the  stealing  of  the  temporary  use  of  a  buggy  also. 

3.  Where  sufficient  matter  appears  on  the  face  of  a  bill  of  indict- 

ment to  enable  the  court  to  proceed  to  judgment,  an  arrest 
of  judgment  is  forbidden  by  Section  1188  of  The  Code. 

Indictment  under  Section  1067,  of  The  Code^  for  the 
stealing  of  the  temporary  use  of  a  horse,  tried  before 
Mclver^  «A,  at  Fall  Term,  1895,  of  Pitt  Superior  Court. 
The  defendants  were  convicted  and  appealed.  The  facts 
are  stated  in  the  opinion  of  Associate  Justice  Clark. 

Tfie  Attorney  General^  for  the  State. 

Mr.  J,  B,  Batchelor^  for  defendants  (appellants). 

Clakk,  J.:  The  defendants  were  found  guilty  on  a 
charge  of  stealing  the  temporary  use  of  a  horse  and  buggy. 
Codcy  Sec.  1067.  After  verdict  there  was  a  motion  in 
arrest  of  judgment  for  "Defects  in  the  face  of  the  indict- 
ment." The  indictment  on  its  face  is  good  and  sufficient 
as  a  charge  for  stealing  the  temporary  use  of  the  horse. 
The  addition  of  the  buggy  does  not  vitiate  the  indictment 
as  to  the  horse,  and  was  simply  harmless  surplusage  so  far 
as  the  face  of  the  indictment  goes.  Utile  per  inutile  non 
vitiatur.  The  defendants  were  not  harmed  if  the  Judge 
charged  properly.  The  presumption  is  that  he  did,  and 
there  is  no  exception  that  he  did  not.  If  there  had  been 
any  doubt,  upon  the  evidence,  that  the  defendants  did  not 
steal  the  horse,  but  only  took  the  buggy,  if  anything,  then 
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the  defendant's  remedy  was  by  a  request  to  charge  that  in 
such  event  the  jury  should  find  the  defendants  not  guilty, 
or  if  the  Judge  had  charged  that  if  the  defendants  had 
stolen  either  the  horse  or  buggy  they  would  be  guilty, 
there  would  have  been  ground  for  just  exception.  But 
nothing  of  this  kind  appears.  The  verdict  finds  defend- 
ants guilty  of  taking  both  horse  and  buggy,  as  alleged  in 
the  indictment.  It  is  simply  the  case  of  a  suflScient  bill 
of  indictment  which  is  not  vitiated  because  of  the  use  of 
superfluous  words.  Stdtev.  Hart,  il6  N.  C,  976.  "Suf- 
ficient matter  appears  in  the  bill  to  enable  the  court  to 
proceed  to  judgment"  and  when  that  is  the  case  The 
Gode^    Sec.  1183,  forbids  an  arrest  of  judgment. 

No  Error. 


STATE  V.  PAYNE  PERKINS. 


Indictment  for  Bastardy — Pauper  Appeal — Affidavit — 
Evidence  Impeaching  Prosecuting  Witness  on  Collateral 
Matter. 

1.  It  is  not  necessary  that  an  affidavit  to  obtain  leave  io  appeal  as 

a  pauper,  {Code^  section  1235)  should  state  t\ie  natne  of  the 
counsel  by  whom  the  applicant  is  advisdd  that  be  bAs 
reasonable  grounds  for  appeal. 

2.  Where,  on  the  trial  of  an  indictment  for  bastardy,  the  prosecQ- 

•  4 

ting  witness  testified  that  the  defendant  was  the  father  of 

'  •       •       •  '  »» 

the  child  which  the'defendant  denied,  knd  on  cross-exam iiia- 
tion'she  testified 'that 'she  had  never  had  intercotir8ewf& 
any  other  man,  the  fsLct  thus  brought  out  was  a  collateral 
matter  and,  hence,  evidence  offered  by  defendant  that  she 
had  intercourse  with  dth'er 'men,  at  or  about, the  time  rihe 
te^ffi^d  thechll^  Was  bego^t^n,  Vasinadmldsibletoitn^lteii 
her. 

iNi^icTMENT  for  bastaVdy,  tfried  before  Cohle^  'J.^  at 
'Spr'ing  Term,  18'95,  '6f  Vifr  "SuperioV  'CouVt.  TKe  defeilft. 
ant  Vas    convicted    k'iid   'ap][)ea7ed  'as   a  'pTaupcV.     In  thfs 
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'Coiirt  the  Attorney-General  made  a  motion  to  dismiss  the 
apjieal  iipon  the  ground  that  the  affidavit  lipon  which  the 
application  to  appeal  as  a  pauper  was  baised,  was  insuffi- 
cient in  that  it  did  ndt  st&te  the  name  of  the  counsel  who 
advised  that  he  had  reasonable  ground  of  appeal.  The 
riiotlon  was  refused.  The  facts  of  the  case  and  the  e^ciefp- 
tion  upon  which  the  appeal  is  based  are  stated  in  the 
•opinion  of  Associate  Justice  Purohes. 

The  Attorney  General^  for  the  State. 
Messrs.  Argq^  ds  SnoWj  for  defendant. 

FuRCHES,  J.:  This  is  an  indictment  for  bastardy, 'and 
'appeal  by  defendant  as  a  pauper,  under  Sedtiion  1235/cif 
The  Code, 

Upon  the  call  of  the  case  the  Attorney  General  moved 
to  distniss  the  appeal  upon  the  ground  that  the  affidavit 
upon  which  the  appeal  wa;s  granted  was  insufficient.  But 
upon  examining  the  affidavit  we  find  it  complies  with  'the 
requirement  of  the  Statute — "that  he  is  wholly  unable  to 
-give  security  for  the  cost,  and  is  advised  by  counsel  that 
he  has  reasonable  cauSe  for  the  appeal  prated  and  that  the 
Application  is  in  good  faith." 

But  it  was  contended  that  this  Court  had  added  ano'tHefr 
i*equisiteto^1iho^e  contaiihed  in  the  statute,  which  the  Court 
•should  respect  afe  a  rule  of  practice.  That  in  addition  to 
"the  fequiremetits  contained  in  the  statute,  the  Cobrt  Hkd 
*he\d  thrft  it  was  necessary  that  the  affidavit  should  staffe 
*l!he  tiame  of  the  counsel  "who  gave  the  advice  that  d^feticl- 
'aiht  "has'a  reasohtible  cause  for"the  appeal'ffrayed." 

But, 'Upon  examinattion,  we 'ftiil  to  find  ^llhkt  the  Court  hKs 
^ih'aae  'anyrftlch  decision.  Ih  State  v.  Divine,  69  N.  ^., 
*S90,  dM  BtUte  V.  Mobre,  93  N.  ^.,  502,  the  *CouVt  sug^e^ 
Wat  'it^Wbuld  be  'prbjielr  t6  jttkte  'in  ^the  afedaVft  HfHe  •n'aWe 
Wthe  atJtdi'riey'that-^a\^e  the  'adVige,  bt^t  bbt!h  'fHeSe -tti^e 
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but  BuggestionB  of  the  Court  and  do  not  amount  to  an 
obiter.  The  Court  in  both  cases  decided  the  affidavits 
insufficient  for  the  reason  that  they  did  not  comply  with 
the  terms  of  the  statute  and  not  for  the  reason  that  the 
attorney  was  not  named.  And  this  suggestion  of  the  Court 
is  not  noticed  in  the  head  notes  of  either  case,  nor  can  we 
find  that  it  is  noticed  in  any  of  the  digests.  Therefore, 
we  do  not  feel  called  upon  to  follow  these  suggestions  as 
putting  a  construction  on  the  statute  ;  and,  treating  it  as  an 
original  question,  we  are  of  the  opinion  that  the  affidavit  is 
sufficient  and  the  motion  to  dismiss  the  appeal  is  refused. 

This  brings  us  to  a  consideration  of  the  question 
involved  in  the  appeal.  The  prosecuting  witness,  upon  her 
cross  examination,  testified  that  she  had  never  had  sexual 
intercourse  with  any  one  but  defendant.  The  defendant 
was  examined  and  testified  that  he  had  never  had  inter- 
course with  prosecutrix  but  once  and  that  was  in  Decem- 
ber, 1892. 

The  defendant  then  ofi^ered  to  contradict  the  prosecut- 
ing witness  by  proving  that  she  had  sexual  intercourse 
with  other  men  about  the  time  when  the  prosecutrix  said 
the  child  was  begotten.  This  was  objected  to  and  excluded 
by  the  court. 

The  issue  was  whether  the  defendant  was  the  father  of 
the  child.  The  prosecutrix  swore  he  was  and  defendant 
swore  he  was  not.  But  on  cross  examination  she  swore 
she  had  never  had  intercourse  with  any  other  man,  but 
defendant.  Defendant  then  offered  to  contradict  the 
prosecutrix  by  showing  that  other  men  had  intercourse 
with  her  about  the  time  she  said  the  child  was  begotten. 
This  testimony,  that  she  had  never  had  intercourse  with 
any  other  man,  was  called  out  by  defendant  on  cross 
examination.  It  was  collateral  to  the  issue  before  the 
court  and  defendant  was  bound  by  it.     The  evidence  was 
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offered  for  the  purpose  of  contradicting  the  prosecuting 
witness.  This  he  could  not  do  on  a  collateral  matter  that 
he  had  called  out.  State  v.  Parriah^  83  N.  C,  613.  In 
this  case  defendant  offered  to  prove  that  Tom  Carroll  and 
others  had  sexual  intercourse  with  prosecutrix  about  and 
just  before  the  child  was  begotten,  and  this  was  held  to  be 
incompetent.  This  opinion  is  supported  by  State  v.  £enr 
nett,  75  N.  0.,  305  ;  State  v.  Patterson,  74  N.  C,  157. 
But  our  decisions  are  not  in  harmony  as  to  the  compe- 
tency of  such  evidence  as  that  offered  by  the  defendant 
and  ruled  out  by  the  court ;  but,  leave  out  of  this  case 
the  fact  that  defendant  testified  that  he  was  not  the  father, 
and  we  have  almost  the  exact  case  of  State  v.  Parrish,  83 
N.  C,  613,  in  which  case  the  Court  ruled  that  such  evidence 
offered  for  the  purpose  of  impeaching  the  prosecuting  wit- 
ness upon  a  collateral  issue,  was  incompetent.  But  in  the 
case  oi  State  v.  Britt,  78  N.  C,  439,  where  the  defendant 
swore  that  he  was  not  the  father,  the  court  held  that  this 
impeaching  evidence  was  competent.  We  fail  to  see  the 
logic  of  this  distinction  that  because  the  defendant  testi- 
fied he  was  not  the  father  would  make  testimony,  not 
offered  to  corroborate  the  defendant  but  to  impeach  the  ])ros- 
ecuting  witness,  competent,  that  before  was  incompetent. 
The  learned  Chief  Justice,  who  delivered  this  opinion,  says 
the  evidence  that  other  men  had  intercourse  would  not  be 
BuflScient  to  overcome  her  testimony  without  other  testi- 
mony. This,  it  seems  to  us,  could  not  make  evidence  which 
was  incompetent,  competent.  But  as  this  is  the  latest 
expression  of  the  Court  on  this  subject  and  as  we  do  not 
wish  to  overrule  the  court  on  such  a  matter  as  this,  we 
must  say  there  was  error  and  a  new  trial  is  ordered. 

Error. 
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STATE  V.  NICK  D15BOY. 

Indictment  for  Betting  at  a  Gdme  of  Chance — Games  of 
Chance,  What  Constitutes — Raffling — Trial  of  Skill — . 
^'Progressive  Euchre^'^  and  Similar  Games. 

1.  Where  several  parties  each  put  up  a  piece  of  money  and  then 

decide,  by  throwing  dice,  who  shall  have  the  aggregate  sum 
or  ''pool,^^  t)ie  game- is  one  of  chance  and  the  fact  that  th^ 
aggregate  sum  so  put  up  is  exchanged  for  a  turkey  and  the 
transaction  is  denominated  a  ^'raffle^^  does  not  change  the 
character  of  the  game. 

2.  In  misdemeanors,  all  aiders,  abettors  and  accessories  are  princi- 

pals, and  one  who  gets  up  a  raffle  or.  throwjB  dice  for  thos^ 
engaging  in  it  is  liable  as  a  principal. 

3.  Chapter  29,  Acts  of  1891,  making  it  ^'unlawful  for  any  person  to 

play  at  any  game  of  chance  at  which  money,  prop)erty  or 
other  thing  of  value  is  bet,  whether  same^e  at  stake  or  not," 
has  no  application  to  the  long  prevailing  custom  of  ^'shootr 
ing  for  beer^  and  other  similar  trials  of  skill,  for  wjiich  the 
participant  pays  for  the  **chance"  or  privilege  of  shooting, 
there  being  no  ^'chance^^  in  the  sense  of  the  acts  against 
gambling. 

4.  Nor  does  such  statute  of  1891  prohibit  the  social  diversions  in 

which  a  hostess  offers  prizes  for  the  most  successful  or  least 
successful  player  at  cards  or  other  games,  for,  though  the 
games  are  games  of  chance,  the  players  bet  nothing. 

This  was  an  indictment  under  Chapter  29,  Acts  1891, 
against  the  defendant,  Nick  DeBoy,  tried  at  July  Term, 
1895,  Wake  Superior  Court,  before  his  Honor,  E.  W.  Tim- 
ierlahe. 

The  indictment  was  as  follows : 

"The  jurors  for  the  State,  upon  their  oath,  present :  That 
Nick  DeBoy,  late  of  the  county  of  Wake,  on  the  25th  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-five,  with  force  and  arms,  at  and  in  the 
county  aforesaid,  unlawfully  and  wilfully  did  play  at  a 
game  of  chance,  namely  a  laffle,  at  which  money,  property 
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and  other  things  of  value  were  bet,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State.  And  the  jurors  for  the 
State,  upon  their  oath,  do  further  present :  That  Nick 
DeBoy,  late  of  the  county  of  Wake,  on  the  25th  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-five,  with  force  and  arms,  at  and  in  the 
county  aforesaid,  unlawfully  and  wilfully  did  bet  at  a 
game  of  chance,  namely,  a  raffle,  at  which  game  of  chance 
money,  property  and  other  things  of  value  were  bet,  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State." 

The  defendant  moved  to  quash  the  bill,  and  the  discharge 
of  the  defendant  thereunder ;  for  that  it  did  not  charge 
any  offence.  The  court  overruled  the  motion  and  defend- 
i^nt  excepted. 

Thomas  Pence,  a  witness  introduced  by  the  State,  testi- 
fied that  some  time  in  the  Fall  of  1894,  the  defendant,  who 
kept  a  store  near  the  market  house,  in  the  city  of  Raleigh, 
had  turkeys  on  hand  for  sale;  and  that  on  one  occasion  he 
offered  a  turkey  at  a  fixed  price,  to  be  raffled  for;  that  he, 
the  witness,  and  a  number  of  others,  bought  the  privilege 
of  throwing  dice  for  the  turkey,  giving  ten  cents  for  the 
privilege  of  throwing  one  time  ;  that  the  privileges  were 
ten  cents  a  piece,  all  the  chances  being  taken ;  and  that 
of  those  who  took  chances  the  one  that  threw  the  highest 
number,  as  counted  upon  the  dice,  took  the  turkey  ;  that 
he  did  not  know  whether  defendant  bought  a  chance,  but 
that  he  saw  him  throw  off  the  chances  for  some  who  had 
bought  them. 

James  Jones,  another  witness  for  the  State,  testified  to 
the  same  effect. 

.  The  defendant  demurred  to  the  evidence,  and  asked  the 
court  to  instruct  the  jury  that,  upon  the  evidence,  he  was. 
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entitled  to  a  verdict  of  not  guilty.  The  court  refused  the 
instructions,  and  the  defendant  excepted.  Verdict  of 
guilty  was  rendered,  and  the  defendant  moved  in  arrest  of 
judgment,  upon  the  same  ground  as  that  of  the  motion  to 
quash.  The  court  overruled  the  motion,  and  the  defendant 
excepted  and  appealed. 

The  Attorney  General j  for  the  State. 

Messrs.  Argo  cfe  Snow^  foi  defendant  (appellant). 

Clark,  J.  :  If  several  parties  each  put  up  a  piece  of 
money  and  then  decide  by  throwing  dice  who  shall  have 
the  aggregate  sum,  or  "pool,"  this  is  unquestionably  a' 
game  of  chance.  The  sum  put  up  by  each  is  his  bet  and 
the  pool  gamed  for  is  the  stake. 

This  is  exactly  what  the  parties  did  in  this  case.  The 
only  variation  is  that  when  the  pool  was  raised  it  was 
exchanged  for  a  turkey,  which  then  stood  in  lieu  of  and 
became  the  stake,  and  further,  they  chose  to  style  the  trans- 
action a  raffle  and  it  is  contended  that  a  raffle  is  a  kind 
of  lottery  and  hence  not  a  game  of  chance.  But  lotteries 
are  a  species  of  gambling  and  because  thereof  the  Supreme 
Court  of  the  United  States  has  held  that  they  were  immoral 
and  their  circulars  and  tickets  could  be  excluded  from  the 
mails. 

Technically,  a  person  can  not  be  said  to  play  at  a  lot- 
tery. The  tickets  are  drawn  out  of  a  wheel.  But  in  this 
case  the  parties  played  dice  for  the  possession  of  the  tur- 
key and  success  depended  "on  the  hazard  of  the  die."  The 
defendant  is  liable  both  because  he  threw  dice  as  agent  for 
one  of  the  players  and  because  he  got  up  the  game.  In 
misdemeanors  all  aiders,  abettors  and  accessories  are  prin- 
cipals. 

The  transaction  was  simply  gaming  with  dice,  with  ten 
cent  bets  and  for  a  turkey  as  a  "pool."     The  case  of  State 


N.  C]  SEPTEMBER  TEEM,  1895.  705 

State  v.  DbBoy. 

V.  Bryantj  74  N.  C,  207,  merely  holds  that  the  transaction 
there  described  was  a  lottery  and  the  keeper  thereof  and 
the  purchasers  of  tickets  therein  were  not  indictable  for 
playing  at  a  game  of  chance  under  Ch.  32,  Sec.  72,  Bat- 
tle's Revisal  (now  The  Code^  Sec.  1045),  though  the  seller 
would  be  liable  under  The  Code^  Sections  1047,  1048. 
Another  "gift  enterprise"  was  held  a  lottery  and  the  holder 
of  it  liable  to  indictment  under  The  Code^  Sec.  1047 
in  State  v.  Lumaden^  89  N.  C,  572,  and  such  lottery  was 
held  to  be  a  "game  of  hazard."  There  is  no  adjudication 
as  to  the  liability  of  the  purchasers  of  the  tickets. 

Whatever  defects  there  were  in  the  law  of  gambling 
were  intended  to  be  cured  by  Acts  1891,  Ch.  29,  which 
makes  it  "unlawful  for  any  person  to  play  at  any  game  of 
chance  at  which  money,  property  or  other  thing  of  value  is 
bet,  whether  the  same  be  at  stake  or  not,  and  those  who 
play  and  those  who  bet  thereon  shall  be  guilty  of  a  misde- 
meanor." This  covers  the  present  case  and  all  other  forms 
of  raffling. 

It  must  be  noted  that  this  statute  and  this  decision  have 
no  application  to  the  long  prevailing  custom  of  "shooting 
for  beef,"  shooting  at  turkeys  and  other  similar  trials  of 
skill.  It  is  true  there  each  participant  pays  for  the  privi- 
lege or  so-called  "chance"  of  shooting  for  the  prize,  but 
there  is  no  chance  in  the  sense  of  the  acts  against  gam- 
bling. These  are  trials  of  skill  which  the  law  has  never 
discouraged,  and  not  games  of  chance  in  any  sense.  Nor 
does  the  statute  prohibit  the  social  diversions  in  which  the 
hostess  offers  prizes  for  the  most  successful  player  at  cards 
or  other  games.  In  such  cases,  though  there  are  games  of 
chance,  the  players  bet  nothing.  They  lose  nothing  if  un- 
successful and  pay  nothing  for  the  chance  of  winning. 

No  Error. 
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STATE  V.  WILLIAM  YEARGAN. 

Indictment   for    Gambling — Minor  under    14   Years  of 
Age  Not  Indictable  for  Misdemeanor. 

1.  An  infaot  under  fourteen  years  of  age  is  not  liable  to  crimiDal 

prosecution  for  an  ordinary  misdemeanor  unless  the  facts 
exhibit  brutal  passion,  the  use  of  a  deadly  weapon,  the 
infliction  of  maim,  or  other  acts  of  like  character ;  therefore, 

2.  An  infant  under  fourteen  years  of  age,  who  played  at  a  game 

of  chance  known  as  **  shooting  craps,"  well  knowing  the 
difference  between  right  and  wrong,  but  who  did  not  know 
the  act  was  unlawful,  is  not  indictable  for  gambling. 

Indictment  for  gambling,  tried  at  Fall  Term,  1895,  of 
Wake  Superior  Court,  before  Coble^  «/.,  and  a  jury.  The 
jury  rendered  a  special  verdict  as  follows : 

"  Defendant  was  bound  over  by  the  uiayor  of  Raleigh 
for  playing  at  a  game  of  chance,  and  was  indicted  at  Sep- 
tember Term,  1895,  for  playing  at  a  game  of  chance  and 
betting  money  thereat,  the  particular  game  being  known 
as  '  shooting  craps.'  Defendant  did  play  at  said  game  of 
chance  of  shooting  craps,  and  did  bet  money  thereat,  and 
that  said  game  was  played  by  throwing  ordinary  square 
dice  with  numbers  on  each  square.  Defendant  was  13 
years  old  on  the  6th  of  June,  1895,  and  did  not  know  he 
was  violating  the  law  when  he  played  at  said  game  and 
bet  money  thereat.  That  as  to  other  oifences,  such  as 
assault  and  battery  and  stealing,  the  defendant  knew  that 
to  commit  them  was  to  violate  the  law;  that  he  already 
knew  the  difference  between  right  and  wrong.  If,  upon 
these  facts,  the  court  be  of  opinion  that  the  defendant 
is  not  guilty,  the  jury  find  that  he  is  not  guilty  ;  if  other- 
wise, the  jnry  find  that  he  is  guilty." 

The  court  being  of  opinion  that  defendant  was  not 
guilty,  gave  judgment  discharging  him,  and  the  State 
appealed. 
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The  Attorney  General,  for  the  State  (appellant). 
JIfr.  J.  C.  Z.  Harris  J  for  defendant. 

Faircloth,  C.  J.:  The  defendant  is  indicted  for  play- 
ing and  betting  money  at  a  game  of  chance,  called  '*8hoot- 
ing  craps"  by  throwing  dice  with  numbers.  The  jnry 
rendered  a  special  verdict  and  say  that  he  did  play  and 
bet  at  such  game.  They  also  say  he  is  over  13  and  under 
14  years  of  age  ;  that  he  did  not  know  he  was  violating 
any  law,  and  that  "he  clearly  knew  the  difference  between 
right  and  wrong."  His  Honor  held  that  defendant  was 
not  guilty  and  the  State  appealed. 

An  infant  under  7  years  of  age  cannot  be  indicted  and 
punished  for  any  offence  because  of  the  irrebutible  pre- 
sumption that  he  is  doli  incapax.  After  14  years  of  age 
he  is  equally  liable  to  be  punished  for  crime  as  one  of  full 
age.  His  innocence  cannot  be  presumed.  Betw^een  7  and 
14  years  of  age  an  infant  is  presumed  to  be  innocent  and 
incapable  of  committing  crime,  but  that  presumption  in 
certain  cases  may  be  rebutted,  if  it  appears  to  the  court 
and  jury  that  he  is  capable  of  discerning  between  good  and 
evil  an.d  in  such  cases  he  may  be  punished.  The  cases  in 
which  such  presumption  may  be  rebutted  and  the  accused 
punished  when  under  14  years,  are  such  as  an  aggravated 
battery,  as  in  maim,  or  the  use  of  a  deadly  weapon,  or  in 
numbers  amounting  to  a  riot;  or  a  brutal  passion,  such  as 
unbridled  lust,  as  in  an  attempt  to  commit  rape,  and  the 
like.  In  such  cases,  if  the  defendant  be  found  doli  capax, 
public  justice  demands  that  the  majesty  of  the  law  be  vin- 
dicated and  the  offender  punished  publicly  although  he  be 
under  14  years  of  age,  for  malice  and  wickedness  supply 
the  want  of  age.  Our  case  presents  the  question  of  a 
simple  misdemeanor  by  one  who,  the  jury  say,  knew  right 
from  wrong  but  did  not  know^  he  was    violating   any   law, 


708  IN  THE  SUPREME  COURT.  [117 

Statb  ».  Ybargaii. 

and  presumably  had  no  intention  of  committing  any 
offence.  Among  persons  of  full  age  ignorance  of  the  law 
is  no  excuse,  nor  is  the  absence  of  any  intent  to  violate  it 
available  as  a  defence,  but  it  is  the  intent  to  do  an .  act 
which  is  a  violation  of  law  that,  makes  the  actor  guilty. 
In  our  examination  of  the  early  criminal  law  books,  such 
as  Blackstone,  Russell,  Hale  and  Wharton,  we  have  been 
unable  to  find  an  instance  in  which,  for  a  simple  misde- 
meanor unattended  with  aggravating  circumstances  such 
as  the  above,  an  infant  under  14  years  has  been  indicted 
and  punished.  All  the  cases  treated  by  those  writers  are 
felonies.  The  question  it  seems  has  not  heretofore  been 
presented  to  this  Court  and  the  professional  opinion  has 
been  that  in  all  cases  when  capacity  to  distinguish  right 
from  wrong  has  been  made  to  appear,  the  defendant  may 
be  punished  although  under  14  years  of  age. 

In  State  v.  Pugh^  7  Jones,  61,  the  question  was  not 
directly  presented  but  was  appropriately  referred  to  by  the 
Court  when  Pearson,  J.,  stated  that  "the  wisdom  of  the 
common  law  is  illustrated  in  the  rule  that  for  an  ordinary 
assault  and  battery  a  boy  under  the  age  of  14  is  not  liable 
to  indictment and  it  is  better  to  leave  such  mat- 
ters to  the  correction  which  the  parent  or  schoolmaster 
may  in  their  discretion  inflict,  than  to  give  importance  to 
it  by  a  public  trial  before  a  court  and  jury."  In  Meg.  v. 
Owen^  4.  Car.  &  P.,  236,  the  defendant  (ten  years)  was 
indicted  for  larceny  and  Littledale^  eA,  told  the  jury  that 
"the  defendant  ought  not  to  be  convicted  unless  the  evi- 
dence satisfies  you  that  at  the  time  of  the  act  she  had  a 
guilty  knowledge  that  she  was  doing  wrong  and  that  the 
evidence  should  be  strong  and  pregnant  "  We  think  it 
better  to  adopt  that  rule  of  the  common  law  with  the 
limitations  above  indicated. 

N^o  Error. 
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STATE  V.  JAMES  GRIPPIS. 

Indictment  for  Trespass — Practice — Suspension  of  Judg- 
ment on  Payment  of  Costs — Right  of  Appeal. 

4 

Where  a  defendant  is  fotlnd  guilty  by  a  justice  of  the  peace  of 
an  offence  of  which  the  latter  has  final  jurisdiction  and  an 
order  is  made  without  defendant's  consent  that  judgment 
be  suspended  upon  payment  of  costs,  the  defendant  is 
entitled,  as  a  matter  of  right,  to  an  appeal  to  the  Superior 
Court  for  a  trial  de  novo  and  need  not  resort  to  the  circu- 
itous remedy  of  a  recordari. 

The  defendant  was  found  guilty  before  a  justice  of  the 
pea^e  of  a  trespass  on  land  and  from  an  order  suspending 
judgment  on  payment  of  costs  he  appealed  to  the  Superior 
Court  of  Wake  county,  when,  at  July  Term,  1895,  it  was 
heard  before  Timierlake^  J.  Counsel  for  State  moved 
to  dismiss  the  appeal  upon  the  ground  that  on  the  record 
as  certified  to  by  the  Justice,  no  appeal  could  lie. 

The  record  was  as  follows : 

"Affidavit. 

"Edith  M.  Partin,  being  duly  sworn,  says  that  James 
'Griffis  did  on  or  about  the  10th  of  April,  1895,  wil- 
fully and  unlawfully  enter  and  trespass  upon  her  land  in 
Middle  Creek  township,  by  hacking  and  cutting  certain 
pine  trees  thereon,  after  having  been  forbidden,  contrary 
to  the  statute,"  etc. 

Warrant :  "To  any  constable,  etc.  For  cause  stated  in 
the  above  affidavit,  you  will  forthwith  arrest  James  Griffis, 
and  bring  him  before  me  or  some  other  Justice  of  the 
Peace  of  Wake  County,  to  answer  the  charge  of  trespass 
upon  the  land  of  Edith  M.  Partin  after  having  been  for- 
bidden. Herein  fail  not,"  etc.  Thereupon  the  defendant 
was  arrested  and  tried. 
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Judgment :  "The  warrant  in  the  above  case  having 
been  returned  before  me,  the  same  was  taken  up  for  trial 
on  Saturday,  May  11,  1895,  the  defendant  appearing  in 
person  and  by  attorney,  and  pleading  not  guilty.  Upon 
hearing  allegations  and  proofs  of  the  State  and  argument 
of  counsel,  no  evidence  being  offered  by  defendant,  it  is 
adjudged  that  defendant  is  guilty  of  the  offence  charged 
in  the  warrant;  and  it  is  further  adjudged  that  the  judg- 
ment in  the  case  be  suspended  upon  defendant's  paying 
the  cost,  amounting  to  $15.00." 

His  Honor  allowed  the  motion  to  dismiss  and  defendant 
appealed. 

The  Attorney  General,  for  the  State. 

Messrs.  Argo  cfe  Snow^  for  defendant  (appellant). 

Avery,  J.:  We  have  had  occasion  in  State  v.  Crookj 
115  N.  C,  763,  to  comment  upon  the  fact  that  the  practice 
adopted  in  the  courts  of  this  State  of  suspending  judgment 
upon  the  payment  of  cost,  is  a  peculiar  one  for  which  we 
have  searched  in  vain  for  precedents  elsewhere.  Indeed, 
it  has  proved  diflScult  to  find  adjudications  in  other  courts 
furnishing  any  analogies  which  would  aid  us  in  reaching  a 
conclusion  as  to  the  force  and  effect  of  such  orders.  It 
appears,  however,  that  a  practice  somewhat  similar  had 
prevailed  for  many  years  in  the  courts  of  Massachusetts 
before  it  received  the  legislative  sanction  by  enactment 
into  a  statute.  Commonwealth  v.  Dondican^  115  Mass., 
136.  But  that  Court  and  those  of  Florida  and  Mississippi, 
(G^iJ^on  V. /S'i^a^i?,  68Mis8.,  241;  «a?  j^ar^  Williams,  25  Fla., 
310)  where  the  Massachusetts  idea  seems  to  have  been  trans- 
planted, though  they  may  differ  as  to  the  manner  or  details 
of  the  proceeding,  concur  in  holding  that  the  sentence  of 
the  court,  whether  upon  a  finding  or   a  confession  of  guilt, 
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can  be  suspended  only  with  the  consent  of  the  defendant. 
But  as  the  postponement  of  punishment,  with  the  possibil- 
ity that  it  may  never  be  inflicted,  is  deemed  a  favor  to  him, 
it  is  presumed  by,  the  Court  that  he  assents  to  such  an 
order  when  made  in  his  presence  and  without  objection  on 
his  part.  State  v.  Crocks  aupra^  at  p.  766  ;  Oiison  v.  State^ 
supra.  Where,  under  the  practice  prevailing  in  Massa- 
chussetts,  the  order  was  made  that  the  judgment  lie  on  file, 
it  was  entered  with  the  consent  of  both  the  defendant  and 
the  Commonwealth's  attorney,  and  left  either  at  liberty  to 
have  the  case  reinstated  on  the  docket  and  to  demand 
that  the  court  proceed  to  judgment.  We  have  hereto- 
fore had  occasion,  in  State  v.  Crooh^  aupra^  to  call  atten- 
tion to  the  fact  that  the  authorties  which  we  have  cited 
sustained  the  right  of  the  court  to  pronounce  judgment  for 
the  costs  in  the  same  order  that  provides  for  the  suspension 
of  sentence  of  fine  or  imprisonment  indefinitely  or  to  a 
time  certain.  Every  defendant  who  is  convicted  before  a 
justice  of  the  peace  of  any  criminal  ofl*ence  has  a  right  to 
appeal  and  have  the  issue  tried  de  novo  in  a  higher  court. 
Had  the  justice  adjudged  that  the  defendant  be  fined  or 
imprisoned  and  thereupon  refused  to  allow  him  to  prose- 
cute an  appeal  demanded  in  apt  time  and  in  the  manner 
prescribed  by  law,  it  cannot  be  questioned  that  he  would 
have  had  the  right  to  invoke  the  power  of  such  higher 
court  to  compel  the  transmission  of  the  record  to  the  end 
that  the  trial  de  novo  might  have  been  had  above.  State 
V.  Syhesy  104  N.  C,  700.  The  law  does  not  tolerate  the 
invasion  of  an  acknowledged  right  by  indirection  when  it 
can  not  be  done  directly.  It  is  in  order  to  preclude  the 
possibility  of  such  an  infringment  of  individual  right,  that 
the  authority  of  the  court,  on  conviction,  to  postpone  the 
infliction  of  punishment  has  been  conceded  only  where  the 
defendant  either  expressly  assents  or,  being  present,  fails  to 
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object,  and  is  therefore  presumed  to  give  his  consent  to  the 
order.  This  theory  has  been  approved  by  us  in  State  v. 
Crook,  but,  were  that  not  true,  it  would  be  a  manifest 
invasion  of  the  right  of  appeal  guaranteed  by  the  statute 
{Code,  Sec.  900)  to  every  defendant  on  conviction  in  a  crim- 
inal prosecution,  to  impose  upon  him  against  his  will  a  tax 
which  is  ordinarily  an  incident  to  a  rightful  conviction. 
But  where  he  gives  notice  of  appeal  at  the  time  of  trial,  as 
we  must  assume  the  defendant  did,  that  is  unmistakably  a 
dissent  to  the  postponement  of  judgment,  and  the  court 
before  which  he  was  convicted  must  not  be  allowed  to 
adopt  a  practice  which  would  put  it  in  the  power  of  jus- 
tices' courts  to  load  innocent  defendants  with  heavy  bur- 
dens by  refusing  indefinitely  to  pronounce  any  judgment 
except  that  as  to  costs. 

As  long  as  the  judgment  of  the  justice,  from   which  the 
defendant  appealed,  stands,  it  gives  rise  to  the  inference 
that  it  was  entered  with  his  consent,   and  where  a  judg- 
ment is  entered  upon  a  confession  of  guilt  or  upon  a  plea  I 
of  nolo  contendere  or  in  any  way  upon  a  submission  of  a           j 
defendant  to  the  authority  of  the  court,  he  is  not  allowed           j 
by   appeal  to  controvert  his  voluntary   acknowledgment. 
Bush  V.  Halcyon,  67  N.  C,  47  ;  Philpot  v.  State,  65  N. 
H.,  250  ;  City  of  Edens  v.  Beck,  47  Mo.,  234  ;  12  Am.  & 
Eng.  Enc,  487.     A  defendant  may  put  himself  in  this  pre- 
dicament of  his  own  free  will,  but  no  justice  of  the  peace 
can  compel  him  to  forego  the  right  of  appeal   which  the 
law  gives  him. 

It  does  not  seem  to  us  necessary  to  the  determination  of 
this  appeal  that  we  should  pass  upon  the  question  whether 
the  usual  order  of  a  trial  court,  made  at  the  request  or  with 
the  assent  of  a  defendant,  that  judgment  be  suspended 
upon  the  payment  of  costs,  is  reviewable  by  appeal  to  the 
Supreme  Court  from  a  "Superior  or  Criminal  court,   as  a 
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conviction,  or  whether  it  is,  when  entered  in  a  justice's 
court,  a  sentence  which  gives  to  a  defendant  the  right  to 
a  trial  de  novo  on  appeal  to  the  Superior  Court  under  our 
statute.  Code^  Sections  1234  and  900.  The  question  pre- 
sented here  is  not  whether  such  judgment,  when  entered 
by  consent  of  the  defendant,  is  a  conviction  or  sentence  in 
contemplation  of  law,  but  whether  an  appeal  lies  when 
such  order  is  entered  against  the  will  of  the  defendant,  as 
is  evinced  in  this  case  by  his  asking  immediately  for  an 
appeal.  This  is  not,  on  the  other  hand,  in  the  ordinary 
sense,  a  refusal  to  proceed  to  judgment,  but  a  persistent 
claim  of  the  right,  on  the  part  of  the  inferior  tribunal,  to 
enter  an  order  that  upon  its  face  involves  the  false  assump- 
tion that  it  is  entered  with  the  defendant's  assent.  It;  is 
true  that  the  defendant  had  the  right  to  demand  that  he 
be  sentenced,  though  a  prayer  for  judgment  upon  himself 
would  have  been  a  somewhat  novel  practice,  but,  while  he  , 
did  not  make  such  motion,  the  appeal  is  his  protest  against 
and  exception  to  the  order  made.  Was  the  Superior  Court 
authorized  to  proceed  to  trial  de  novo  ?  Or  was  it  neces- 
sary for  the  defendant  to  bring  up  the  case  by  writ  of 
recordarij  get  an  order  in  the  nature  of  a  procedendo,  and 
wait  for  redress  till  by  that  tedious  practice  the  justice 
should  be  compelled  to  enter  an  appealable  judgment. 

In  the  cases  of  State  v.  Swep%on,  79  N.  C,  632 ;  81  N. 
C,  571  ;  83  N.  C,  584,  and  84  N.  C,  827,  it  was  held  that 
the  refusal  of  the  Superior  Court  to  entertain  a  motion  to 
amend  a  record  upon  the  erroneous  idea  of  want  of  power 
to  amend,  was  reviewable  not  by  appeal  but  by  certiorari 
under  the  supervisory  power  of  the  Supreme  Court.  If 
the  same  circuitous  practice  is  to  be  adopted  by  the  Supe- 
rior Court  in  supervising  the  proceedings  of  an  inferior 
tribunal,  which  is  not  a  court  pf  record,  it  would  follow 
that  the  judgment  of  the  court  below  dismissing  the  appeal 


714  IN  THE  SUPREME  COURT.  [IIT 


1 


State  v,  Griffis. 


must  be  sustained,  and  the  defendant  must  seek  redress  by 
a  recordari  which  is  a  remedy  peculiar  to  this  State.  He 
would  be  compelled  according  to  that  practice  to  first  file 
his  petition  for  recordari  and  also  supersedeas  in  order  to 
protect  himself  from  arrest  for  costs,  and  upon  the  grant- 
ing of  the  order,  after  notice  to  the  prosecution  and  the 
filing  a  second  time  of  the  certified  proceeding,  which  is 
now  already  before  the  Superior  Court  upon  the  first  hear- 
ing, an  order  in  the  nature  of  21,  procedendo  would  issue  to 
the  justice  to  proceed  to  judgment  so  as  to  allow  the 
defendant  at  a  subsequent  term  to  bring  the  case  up  for 
trial  de  novo  in  the  higher  court.  When  brought  up,  after 
so  much  circumlocution  and  loss  of  time,  the  case  would 
stand  for  trial  upon  precisely  the  same  record  now  sent 
with  the  addition,  if  the  justice  acted  in  good  faith  in 
making  his  former  order,  of  a  judgment  for  sixpence  and 
the  cost. 

As  a  rule  the  writ  of  recordari  is  used  to  bring  up  the 
proceedings  of  justices'  courts  either  for  the  purpose  of 
trial  de  novo  or  for  reversal  of  judgment  for  error  (X^a^A^r- 
wood  V.  Moody^  3  Ired.,  129)  and  upon  the  ground  either 
that  the  petitioner  was  not  made  a  party  to  the  action 
{Critcher  v.  McAden^  67  N.  C,  399 ;  Carmer  v.  Evans^  8 
N.  C,  55)  or  that  he  was  deprived  of  his  appeal  by  fraud, 
accident,  surprise,  excusable  neglect  or  denial  of  his  right 
by  the  justice.  Satchwell  v.  Rispess^  10  Ired.,  365  ;  Railroad 
V.  Vinson^  8  Jones,  119  ;  Richardson  v.  Debnam^  75  N.  C, 
390.  In  a  case  where  the  appeal  has  not  been  lost  by  mis- 
conduct of  the  justice  of  the  peace  the  petitioner  is  required 
to  show  merit  in  the  application.  Pritchard  v.  Sanderson^ 
92  N.  C,  41  ;  State  v.  Warren,  100  N.  C,  489.  The  writ 
of  recordari  which  is  said  to  be  used  only  in  this  State, 
and  the  writs  of  error  and  certiorari  substituted  for  it  else- 
where "are  not  resorted   to  as   a  rule  except  in  cases  in 
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which  the  party  aggrieved  has  bj  his  misfortune  lost  the 
opportunity  of  taking  the  ordinary  statutory  appeal."  12 
Am.  &  Eng.  E»e.,  4S9;Murfree  Justice's  Prac,  Sec.  718. 
It  seems,  therefore,  that  we  are  dealing  with  an  unusual 
case  arising  under  a  peculiar  practice,  and  should  not 
therefore  look  foi  precedents  or  analogies  to  jurisdictions 
where  no  such  practice  is  adopted,  but  rather  to  reason 
and  the  policy  of  the  law.  The  defendant  did  not  neglect 
to  take  an  appeal  but  prayed  promptly  for  his  right  at  the 
time  when  the  justice's  order  was  made  and  it  was  then 
and  there  allowed.  The  justice  had  then  done  everything 
that  he  contemplated  doing.  That  court  was  not  a  court 
of  record,  and  it  has  been  held  that  its  "proceedings  may 
be  proved  by  parol.  State  v.  Green,  100  N.  C,  419  ; 
Reeves  v.  Davis,  80  N.  C,  209.  In  the  exercise  of  super- 
visory power  over  an  inferior  court  where  proceedings  are 
only  quasi  records  susceptible  of  proof  by  parol,  it  does 
not  seem  that  the  same  care  is  required  as  in  the  use  of  the 
writ  of  certiorari  sent  to  a  lower  court  of  record,  because 
it  is  the  duty  of  the  higher  tribunal  to  see  that  the  records 
of  the  inferior  court,  where  they  supplement  its  own,  not 
only  import  verity  but  speak  the  truth,  while  no  such  obli- 
gation grows  out  of  the  lower  when  its  proceedings  are 
only  quasi  records.  Moreover,  on  appeal  from  the  Supe- 
rior to  the  Supreme  Court,  if  no  error  is  shown,  the  judg- 
ment below  stands  affirmed,  but  error  in  a  justice's  judg- 
ment is  corrected  by  entering  the  proper  judgment  in  the 
Superior  Court  on  appeal.  It  is  of  little  importance  in 
such  cases  that  the  quasi  record,  kept  by  the  justice  of 
what  was  done  by  him,  is  right  or  wrong.  The  enduring 
record  made  above  on  appeal  imports  verity  and  is  not  a 
mere  supplement  of  that  below. 

For  the  reasons  given  we  think  it  unnecessary  to  compel 
the  defendant  to  follow  so  circuitous  a  route  to  obtain  the 
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adjudication  of  his  rights,  when  the  policy  of  our  law  is  to 
grant  him  a  speedy  hearing  in  all  of  our  courts.  We  can 
conceive  of  no  evil  consequences  that  can  result  from  the 
general  application  of  a  rule  so  just  in  its  enforcement  in 
the  particular  case  before  us.  We  are  aware  that  the 
statutes  of  some  of  our  sister  States  have  made  it  the  duty 
of  justices  of  the  peace  to  impose  a  sentence  of  imprison- 
ment or  fine,  though  the  fine  may  be  nominal,  in  every 
case.  But  we  have  recognized  as  lawful  and  commended, 
in  some  instances  as  a  salutary  practice,  the  suspension  of 
judgment  in  the  Superior  and  Crimnal  Courts.  The  trend 
of  legislation  is  towards  enlarging  the  jurisdiction  of  jus- 
tices of  the  peace;  and,  in  the  absence  of  legislation,  we  are 
not  empowered  to  prohibit  them  from  exercising  the 
authority  which  is  conceded  to  be  incidental  to  the  juris- 
diction to  try  in  the  Superior  Court  the  very  same  oflfences 
after  the  lapse  of  12  months  from  the  time  they  are  com- 
mitted. Besides,  while  the  power  may  be  abused,  as  in 
the  case  at  bar,  it  may  on  the  other  hand  be  used  to  bring 
about  reformations  or  to  extend  needed  indulgence  to  those 
who  are  guilty  of  petty  offences  and  prefer  to  earn  the 
oosts  by  their  labor  rather  than  suffer  imprisonment  and 
subject  the  public  to  the  expense  of  their  maintenance. 

We  are  of  the  opinion  that  the  court  below  erred  in 
refusing  to  proceed  to  trial  de  novo. 

Judgment  Reversed. 


STATE  v.  JOHN  V.  SHERRARD. 
City  Ordinance — Disorderly  Conduct— Profane  Language. 

1.  City  ordinances  are  valid  which  forbid**  disorderly  conduct"  not 
amounting  to  an  indictable  nuisance  or  other  offence  forbid- 
den by  the  general  law  of  the  State. 
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2.  To  call  one  a  '^damned  highway  robber, ^Mn  a  public  restaurant, 
in  a  voice  so  loud  as  to  be  heard  on  the  street,  is  properly 
punishable  under  a  city  ordinance  prohibiting  disorderly 
conduct. 

Criminal  action  for  violation  of  an  ordinance  of  the 
town  of  GoldsborOj  tried  on  appeal  from  a  judgment  of  the 
mayor,  before  Starbucks  Jxidge^  and  a  jury,  at  the  April 
Term  of  Wayne  Superior  Court.  W.  E.  Burnett,  a  wit- 
ness for  the  State,  testified  :  "Defendant  came  to  Agnes 
Cox'b  place  and  asked  'Where  is  the  Professor'  (meaning 
witness)    'doesn't   he    board    here?'      She    answered   yes.. 

Defendant  then  said  * him,  his  throat  ought  to 

be  cut,'  and  kept  cursing  three  or  four  minutes;  anybody 
going  along  the  street  could  have  heard  him ;   it  was  in   a 

loud  manner.     He  also  said  I  was  a highway 

robber.  Agnes  Cox's  place  is  a  public  restaurant.  I  was 
in  the  adjoining  room." 

Agnes  Cox  testified  that  the  defendant  came  into  her 
restaurant  and  cursed  Burnett;  she  couldn't  remember  the 
words  he  said  or  how  long  he  cursed.  Witness  said  it  was 
loud  enough  to  have  been  heard  on  the  street. 

Jno.  V.  Sherrard,  the  defendant,  testified  :  "I  told  Agnes 
to  tell  Burnett  to  pay  the  rent  or  he  would  have  to  get  out. 
I  was   the    collecting    agent  for  a  house  which  Burnett 

rented.     I  did  say  Burnett  was  a highway  robber, 

but  never  used  the  word  'God',  said  it  in  an  ordinary  tone 
and  could  not  have  been  heard  outside.  The  doors  and 
windows  of  the  restaurant  were  shut;  nobody  was  present 
except  Agnes  and  a  child." 

The  defendant  requested  the  court  to  charge  that  if  the 
defendant  did  not  use  the  word  "God,"  what  he  said  was  not 
.profanity  and  the  jury  should  find  him  not  guilty.  The 
court  declined  to  give  this  instruction,  the  warrant  charg- 
ing the  defendant  not  with  profanity  but  with  disorderly 
conduct.     Defendant  excepted. 
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The  court  charged  the  jury  that  if  they  were  satisfied 
beyond  a  reasonable  doubt  that  the  defendant  used  the 
language,  as  testified  to  by  the  witness  Burnett,  in  a  public 
restaurant,  in  a  violent  and  abusive  manner,  and  in  a  voice 
so  loud  that  it  could  have  been  heard  on  the  street,  the 
defendant  was  guilty,  and  that  he  would  be  guilty  if  he 
uttered  a  profane  expression  but  a  single  time,  provided  it 
was  uttered  in  the  manner  just  described. 

But  if  what  the  defendant  said  and  the  manner  in  which 
he  said  it  was  as  testified  to  by  him,  he  was  not  guilty. 
•     The  defendant  excepted  to  that  part  of  the  charge  in 
regard  to  using  a  single  profane  expression.      Yerdict  of 
guilty. 

Defendant  moved  in  arrest  of  judgment  on  the  grounds 
that  the  ordinance  is  unconstitutional  and  that  the  war- 
rant does  not  charge  a  criminal  offence. 

Motion  denied  ;  exception.  The  court  fined  the  defend- 
ant a  penny  and  from  this  judgment  the  defendant 
appealed. 

The  Attorney  General^  for  the  State. 

Mr.  T,  R.  Purnell^  for  defendant  (appellant). 

Clark,  J.  :  The  defendant  was  tried  for  breach  of  the 
following  city  ordinance :  "Sec.  2.  That  all  disorderly  con- 
duct  within  the  city  limits  shall  subject  the  offender  to  a 

fine  of  $10  for  each  offence."  "Sec.  3.  That  if  any  person 
shall  commit  a  breach  of  the  peace  or  engage  in  any 
riotous  or  disprderly  conduct  within  the  limits  of  the  city 
he  shall  pay  a  fine  of  $50  \  provided^  that  this  section  shall 
not  be  construed  to  relieve  the  Mayor  from  the  duty  of 
binding  over  the  offender,  according  to  law,  if  the  offence- 
is  one  properly  triable  before  a  higher  court." 

The  ordinances  are  valid  under    the    ruling    in    several 
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cases  that  the  town  may  forbid  by  ordinance  '^disorderly 
conduct"  which  from  the  evidence  did  not  amount  to  an 
indictable  nuisance  or  other  offence  forbidden  by  the  gen- 
eral law  of  the  State.  State  v.  Cainan^  94  N.  0.,  880; 
State  V.  Debnam^  98  N.  C.,*  712;  State  v.  Warren^  115 
N.  C,  683;  State  v.  Home,  115  N.  C,  739.  Disorderly 
conduct  j?^r  56  is  not  forbidden  by  the  general  State  law. 
There  are  acts  amounting  to  disorderly  conduct  which 
come  under  the  ban  of  the  general  law  and  there  are  other 
acts  not  amounting  to  criminal  offences  against  the  State 
which  would  also  be  disorderly  conduct.  To  this  latter 
class  of  cases  do  the  city  ordinances  against  disorderly  con- 
duct apply. 

In  State  v.  Cainan,  ^w^rajMERBiMON,  J.,  says  of  a  some- 
what similar  ordinance :  "The  ordinance  has  reference  to 
and  forbids  such  acts  and  conduct  of  persons  as  are  offen- 
sive and  deleterious  to  society,  particularly  in  dense  pop- 
ulations, as  in  cities  or  towns,  but  which  do  not  ^^r  se  con- 
stitute criminal  offences  under  the  general  law  of  the  State." 
The  same  is  repeated  and  elaborated  in  State  v.  Debnam. 
The  court  told  the  jury  that  if  they  were  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  used  the  language 
testified  to  by  the  witness  Burnett  (the  only  witness  for 
the  State  as  to  the  language  used)  in  a  public  restaurant 
in  a  violent  and  abusive  manner  and  in  a  voice  so  loud 
that  it  could  have  been  heard  on  the  street,  the  defendant 
was  guilty  and  that  it  made  no  difference  if  he  uttered  a 
profane  expression  but  a  single  time  provided  it  was 
uttered  in  the  manner  described.  This  brings  the  present 
case  so  exactly  under  the  ruling  in  State  v.  Debnam  and 
State  V.  Cainan,  supra,  the  facts  in  those  cases  being  very 
similar  to  those  in  this,  that  no  further  discussion  is 
needed.  His  Honor  charged  that,  if  the  facts  were  as 
testified    to  by  the   defendant,  he  was  not  guilty.     Both 
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the  prosecuting  witDess  and  the  defendant  testified  that 
the  latter  called  the  witness  "a  damned  highway  rob- 
ber." His  Honor  correctly  held  that  this  and  the  other 
language  testified  to  by  Burnett,  if  used  in  the  lond  and 
boisterous  manner  he  stated,  would  make  the  defendant 
guilty.  Such  conduct  is  not  amenable  to  the  State  law, 
for  the  language  was  not  so  repeated  and  so  public  as  to 
become  a  nuisance  to  the  public.  State  v.  Jones^  31 
N.  C,  38.  It  was  not  properly  cognizable  only  under 
the  town  ordinance.  Such  conduct  as  that  testified  to 
by  the  prosecuting  witness  is  not  prohibited  by  the  gen- 
eral State  law,  yet  it  would,  if  it  could  not  be  punished 
by  the  city  ordinance,  become  a  serious  annoyance  to  the 
public  passing  along  the  streets  hearing  such  loud,  bois- 
terous and  unseemly  language  and  threats   of  violence. 

No  Error. 


STATE  V.  A.  F.  SURLES. 


Indictment  for  Disposing  of  Mortgaged  Property — 
Indictment^  Counts  in — Repugnancy — Chattel  Mortgage 
— Description — Correction  of  Record — Trial — Rem.<irks 
of  Counsel — Discretion  of  Judge. 


1.  Where  an  indictment  for  disposing  of  mortgaged  property  con- 
tained two  counts,  one  alleging  a  disposal  with  intent  to 
defraud  G  ^^business  manager^^  of  an  association,  and  the 
other  a  disposal  with  intent  to  defraud  G  ^^business  manager 
and  agent^'  of  such  association,  the  counts  are  not  repugnant 
to  each  other,  since  they  relate  to  one  transaction  varied 
only  to  meet  the  probable  proof  and  the  Court  wUl  neither 
quash  the  bill  nor  force  the  State  to  elect  on  which  count 
it  will  proceed. 
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2.  Where,  in  an  indictment  for  disposing  of  mortgaged  crops,  the 
lands  upon  'which  the  crops  were  grown  were  described,  as  in 
the  mortgage,  as  *48  acres  on  my  (the  defendant's)  own  land 
in  A  township,  H  county^' ;  Held^  that  the  description  was 
sufficient  to  sustain  a  conviction  for  disposing  of  the  mort- 
gaged property. 

8.  Where  the  transcript  of  the  order  of  removal  of  a  prosecution 
to  another  county  is  insufficient,  the  proper  course,  on  a 
motion  to  quash  for  such  reason,  is  to  have  a  writ  of  certiorari 
issued  to  the  clerk  of  the  county  from  which  the  case  was 
removed  for  a  fall  and  true  transcript  of  the  record,  or,  in 
case  of  a  motion  to  arrest  judgment  on  such  ground,  to 
suspend  judgment  until  such  true  transcript  can  be  had. 
But,  in  such  case,  this  Court  may,  on  appeal,  have  such 
record  sent  up  by  certiorari  to  the  county  whence  the  case 
was  removed. 

4.  In  the  trial  of  an  indictment  for  disposing  of  mortgaged  crops, 

with  intent  to  defraud  G,  the  manager  of  an  association,  the 
fact  that  G  was  such  manager  may  be  proven  by  parol 
though  the  books  of  such  association  contain  a  minute  of 
his  election. 

5.  It  is  within  the  discretion  of  the  trial  judge  to  permit  prose- 

cuting counsel,  in  argument  to  the  jury,  to  make  severe 
strictures  upon  the  character  of  defendant,  as  disclosed  by 
his  evidence,  to  show  that  the  testimony  of  the  defendant 
was  unworthy  of  credit. 

6.  A  chattel  mortgage  given  for  a  past  debt,  or  for  supplies  to  be 

afterwards  furnished,  is  based  on  a  sufficient  consideration. 

7.  In  the  trial  of  an  indictment  under  section  1089  of  The  Code^  the 

burden  is  upon  the  defendant  to  disprove  a  criminal  intent 
in  disposing  of  the  mortgaged  property. 

Indictment  for  disposing  of  mortgaged  property,  tried 
before  Starhuck,  e/.,  and  a  jury,  at  Spring  Term,  1895,  of 
Habnett  Superior  Court.  The  defendant  was  convicted  and 
appealed.  The  facts  sufficiently  appear  in  the  opinion  of 
Associate  Justice  Montgomery. 
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Mr,  F,  P,  Jones^  for  appellant. 
The  Attorney  Oeneral^  for  the  State* 

Montgomery.  J. :  The  defendant  was  indicted  in  Har- 
nett county,  under  section  1089  of  The  Code^  for  disposing 
of  mortgaged  property;  and  at  August  Term,  1893,  of  the 
Superior  court  of  Harnett,  the  case  was  removed  to  the 
county  of  Johnston  for  trial.  When  the  case  was  called 
the  defendant  moved  to  quash,  upon  the  following  grounds: 
(1)  That  the  counts  in  the  bill  of  indictment  were  repug- 
nant ;  (2)  that  the  description  of  the  land  in  the  mortgage 
and  bill  was  insufficient :  (3)  that  the  transcript  of  the 
order  of  removal  was  insufficient.  Upon  the  motion  being 
denied  by  the  court,  the  defendant  excepted.  There  were 
two  counts  in  the  bill,  in  one  of  which  it  was  charged  that 
the  defendant  disposed  of  the  property  with  intent  to  hin- 
der, delay,  and  defeat  the  rights  of  "J.  A.  Green,  business 
manager  of  the  Farmers'  Alliance  Exchange  of  Harnett 
coutity,"  and  in  the  other  count,  to  hinder,  delay,  and 
defeat  the  said  ^^J.  A.  Green,  business  manager  and  agent 
of  the  Farmers'  Alliance  Exchange  of  Harnett  county." 
The  defendant  contends  that  the  further  descriptive  word, 
"agent,''  in  the  second  count,  creates  a  repugnance  and 
contradiction  between  the  two.  There  is  nothing  in  this 
position.  The  two  counts  relate  to  one  transaction,  varied 
simply  to  meet  the  probable  proof,  and  the  Court  will 
neither  quash  nor  force  an  election.  State  v.  Parish,  104 
N.  C,  679.  Besides,  there  is  no  difference  between  the 
terms  **agent,''  and  "manager,''  and  the  latter  word  may 
be  treated  as  surplusage  in  this  connection. 

The  lands  upon  which  the  mortgaged  crops  were  grown 
were  described  in  the  mortgage  and  bill  as  "18  acres  on 
my  [detendant'sj  own  land,  in  Averasboro  township,  Har- 
nett county,  North  Carolina.''     The  land  was  sufficiently 
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described.  State  v.  Logauj  100  N.  C,  454;  Woodlief  v. 
Harris,  95  N.  C,  211. 

The  transcript  from  Harnett  was  not  suflScient  in  form 
or  substance,  and  his  Honor  should  have  continued  the 
cause,  upon  the  motion  to  quash,  and  have  had  a  writ 
of  certiorari  issued  to  the  clerk  of  that  county  for  a  full 
and  true  transcript  of  the  record  in  the  case.  If  the 
imperfection  of  the  transcript  had  not  been  discovered 
until  a  motion  in  arrest  of  judgment,  he  should  have  sus- 
pended the  judgment  until  a  full  transcript  should  be  sent 
from  Harnett.  This  Court  has,  by  certiorari,  procured  a 
full  and  perfect  transcript  from  Harnett  county,  and  it  is 
BuflBcient  in  all  respects.  This  proceeding  on  our  part 
finds  precedent  in  the  case  of  State  v.  Craton,  6  Ired.,  164 ; 
State  V.  Randall,  87  N.  C,  571. 

In  the  course  of  the  trial  the  defendant  objected  to  the 
introduction  of  the  mortgage,  because  of  insufficient 
description  of  the  land  conveyed  therein  upon  which  the 
crops  were  grown.  This  objection  has  been  disposed  of 
already,  in  discussing  the  motion  to  quash. 

J.  A.  Green,  a  witness,  testified  that  he  was  the  business 
manager  of  the  alliance  and  that  there  was  a  minute  of 
his  election  on  the  books  of  the  alliance.  The  defendant 
insisted  that  this  was  a  matter  of  record,  and  should  be 
proved  by  the  record  itself.  His  Honor  overruled  the 
objection,  and  his  ruling  was  correct.  It  was  a  collateral 
matter,  purely,  and  could  be  proved  by  parol.  State  v. 
Wilkerson,  98  N.  C,  696  ;  State  v.  Credle,  91  N.  C,  647 
(641.) 

In  the  argument  of  the  case,  the  solicitor,  in  addressing 
the  jury  concerning  the  defendant,  who  had  been  examined 
as  a  witness  in  his  own  behalf,  made  use  of  the  following 
language  :  "You  are  asked  to  repudiate  the  evidence  of 
Mr.  Green,  a  man  of  good  character,  and  to  accept  in  full 
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the  evidence  of  this  immaculate  gentleman,  the  defendant, 
who  defies  the  law  with  perjnrj.  Snch  nnblnshing 
andacity  I  have  never  seen  sarpassed  on  the  witness  stand. 
Where  a  man  comes  on  the  witness  stand,  and  tells  voa 
that  he  cannot  remember  whether  he  made  more  than  one 
bale  of  cotton  on  18  acres  of  land  or  not,  especiallv  under 
SDch  circamstances  as  sarroand  the  defendant,  jon  know 
that  statement  is  perjured.  Yon  are  expected  to  ai-ccpt 
the  statement  of  a  man  who  admits  that  he  has  sneaked 
around  in  the  night-time,  and  has  induced  other  persons  to 
steal  horses,  for  which  offence  they  have  been  sent  to  the 
penitentiary  while  he  goes  free."  His  Honor  refused  to 
restrain  the  solicitor,  and  the  defendant  excepted.  The 
testimony  of  the  defendant  witness,  upon  which  the 
remarks  of  the  solicitor  were  based,  was  as  follows: 
"Have  been  indicted  for  false  pretense.  Turned  stater's 
evidence  on  other  men  for  horse  stealing.  I  swear  I  do 
not  recollect  whether  I  made  more  than  two  bales  on  both 
the  tracts  I  cultivated  in  1891  or  not.  Sold  Mr.  Young  4 
or  5  bales  in  1891,  but  sold  them  for  other  peoble.  Didn't 
sell  any  cotton  of  my  own  that  year,  except  one  bale  to 
the  alliance.  Never  told  Green,  if  I  got  the  proceeds  of 
the  3  bales  I  sold  to  him,  I  would  arrange  for  the  balance. 
Sold  cotton  in  my  own  name.  Acted  detective  in  the 
horse  case,  with  the  approval  of  the  solicitor.  Acquitted 
in  the  false  pretense  case.  Sued  for  malicious  prosecution. 
Suit  was  compromised  by  my  attorney."  The  defendant 
admitted  that  he  induced  other  persons  to  go  with  him 
and  steal  the  horses  in  question.  Under  the  circum- 
stances,  his  Honor  properly  allowed  the  solicitor  to  pro- 
ceed. It  was  a  matter  left  to  his  sound  discretion,  and 
;this  Court  will  not  review  his  action  ;  for,  while  the  reflec- 
tions of  counsel  were  severe,  they  seem  to  have  been  war- 


N.  C]  SEPTEMBER  TERM,  1895.  725 

State  v.  Surlks. 

ranted.  Goodman  v.  Sapp,  102  N.  C,  477  ;  Pearson  v. 
Crawfard,  116  N.  C,  756. 

In  his  charge  hie  Honor  told  the  jury  that  the  mortgage 
rested  on  a  good  consideration,  whether  it  was  given,  as 
testified  by  defendant,  for  a  balance  due  on  a  former  debt, 
or  whether,  as  testified  by  the  witness  Green,  for  supplies 
furnished  after  the  date  of  the  mortgage.  The  defendant 
excepts,  but  on  what  ground  it  is  not  clear.  His  Honor 
was  correct  in  the  ruling.  Woodlief  v.  Harris^  supra ; 
Harris  v.  Jones^  83  N.  C,  317. 

The  court  further  charged  the  jury :  "The  State  must 
satisfy  you  beyond  a  reasonable  doubt  that  the  defendant 
disposed  of  the  mortgaged  cotton  raised  on  his  own  land — 
which  is  the  only  crop  in  question — with  intent  to  defeat 
the  rights  of  the  mortgagee.  If  you  believe  the  defendant 
disposed  of  the  cotton  to  persons  other  than  the  mortgagee, 
and  at  the  time  of  the  disposition  the  debt  secured  by  the 
mortgage  was  unpaid,  then  the  burden  is  on  the  defendant 
to  satisfy  you  that  he  made  such  disposition  without  the 
intent  to  defeat  the  rights  of  the  mortgagee.  This  he  may 
do  by  showing  that  he  honestly  believed  he  had  a  set-off 
against  the  alliance  for  cotton  delivered  in  1890,  and  corn 
sold  on  their  order,  sufficient  of  itself,  or  together  with  the 
bale  delivered  in  1891,  to  extinguish  the  mortgage  debt. 
But  you  must  remember  that,  before  the  defendant  can  be 
called  upon  to  make  an  explanation  as  to  his  intent  in  the 
disposition,  the  fact  of  the  disposition  must  be  proved  by 
the  State  beyond  a  reasonable  doubt,  and  also  the  fact  that 
the  mortgage  debt  had  not  at  the  time  of  the  disposition 
been  paid  by  the  corn  claimed  to  have  been  sold  by  the 
defendant  on  account  of  the  alliance,  or  by  the  bale  of  the 
'91  crop  claimed  to  have  been  delivered,  or  in  any  other 
way.  Of  course,  if  he  brought  all  the  cotton  he  made  on 
his  own  land  to  the  alliance,  he  is  not  guilty,  and  the  State 
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must  prove  he  did  not  do  this.  If  he  disposed  of  all  or 
part  of  the  crop,  believing  he  had  paid,  or  had  a  set-off 
sufficient  to  extinguish,  the  debt,  he  is  not  guilty ;  or  if, 
disposing  of  part  of  the  crop,  he  reserved  enough  as  he 
believed,  of  itself,  or  together  with  the  payments  he  believed 
he  had  made,  or  the  set-off  he  believed  he  had,  to  satisfy 
the  debt,  he  is  not  guilty.  If,  upon  all  the  evidence  in  the 
case,  you  have  a  doubt  reasonably  consistent  with  the 
defendant's  innocence,  you  will  find  him  not  guilty."  The 
defendant  e^xcepted  to  that  part  of  the  charge.  There  was 
no  error  in  the  charge.  It  was  proved  on  the  trial  that  the 
defendant  made  cotton  on  the  18  acres  of  land  described 
in.  the  mortgage ;  that  he  had  sold  to  other  persons  all  that 
he  had  made,  without  the  knowledge  or  consent  of  the 
mortgagee  ;  and  that  he  had  promised  to  pay  the  debt  often. 
It  then  became  necessary  for  the  defendant  to  disprove  the 
criminal  intent  shown  prima  facie  by  the  sale  and  disposal 
of  the  property  so  made.  State  v.  Ellington^  98  N.  C, 
749.     Code,  %  1089. 

There  was  a  verdict  of  guilty,  after  which  the  defendant's 
counsel  moved  ft>r  a  new  trial  for  errors  in  the  charge,  as 
pointed  out,  failure  to  correct  the  solicitor  in  his  address 
to  the  jury,  and  that  the  mortgage  had  been  improperly 
recorded  and  probated  (there  were  no  exceptions  to  the 
registration  or  probate  of  the  mortgage).  The  motion  was 
denied,  and  the  defendant  appealed.  There  was  no  error 
in  his  Honor's  refusal  to  grant  a  new  trial.  The  defend- 
ant then  moved  in  arrest  of  judgment,  upon  the  grounds 
set  forth  in  the  motion  to  quash,  which  motion  his  Honor 
denied,  and  pronounced  judgment,  and  the  defendant 
appealed.  There  was  no  error  in  any  of  the  rulings  of  the 
court,  and  the  judgment  is  affirmed. 

Affirmed. 
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STATE  V.  S.  B.  JEFFRIES. 

IndiclTrient  for  Disposing  of  Mortgaged  Property — Intent 
— Evidence  as  to  Collateral  Offence  to  prove  an  Offence 
Charged. 

1.  It  is  only  when  the  transactions  are  so  connected  or  contempo- 

raneous as  to  form  a  continuing  action  that  evidence  of  a 
distinct  substantive  and  collateral  offence  will  be  admitted 
to  prove  the  intent  with  which  the  offence  charged  was  com- 
mitted ;  hence, 

2.  On  a  trial  of  one  charged  with  unlawfully  disposing  of  an  arti- 

cle of  personal  property  covered  by  a  chattel  mortgage  with 
intent  to  defeat  the  right  of  the  mortgagee,  evidence  that, 
five  months  after  the  offence  was  committed,  the  defendant 
offered  to  dispose  of  another  article  covered  by  the  same 
mortgage  is  inadmissible  to  prove  the  intent  with  which  the 
offence  was  committed. 

Indictment  for  disposing  of  mortgaged  property,  tried 
before  Starhuck^  eA,  and  a  jury,  at  Fall  Term,  of  Guilford 
Superior  Court.  The  defendant  was  convicted  and  appealed 
upon  the  ground  stated  in  the  opinion  of  Associate  Justice 
Montgomery. 

The  Attorney  General^  for  the  State. 

3fr.  J,  T.  Morehead^  for  defendant  (appellant). 

Montgomery,  J.  :  The  defendant  owed  J.  A.  Smith  $45 
by  note  and  in  July,  1894,  executed  to  him  a  chattel  mort- 
gage upon  a  bicycle,  a  horse  and  a  wagon.  On  the  first 
day  of  October  of  the  same  year,  he  pledged  the  bicycle  to 
one  Morris,  in  Greensboro,  to  secure  the  repayment  of  $8 
which  he  had  borrowed  from  him  at  that  time.  In  March 
1895  (five  months  after  he  had  pledged  the  bicycle)  the 
defendant  offered  to  sell  the  Vagon  to  one  Hodffin.  The 
defendant  was  indicted  under  Section  1089  oiThe  Code  ior 
disposing  of  the  bicycle  with  intent  to  hinder,  delay  and 
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must  prove  he  did  not  do  this.  If  he  disposed  of  all  or 
part  of  the  crop,  believing  he  had  paid,  or  had  a  set-off 
sufficient  to  extinguish,  the  debt,  he  is  not  guilty ;  or  if, 
disposing  of  part  of  the  crop,  he  reserved  enough  as  he 
believed,  of  itself,  or  together  with  the  payments  he  believed 
he  had  made,  or  the  set-off  he  believed  he  had,  to  satisfy 
the  debt,  he  is  not  guilty.  If,  upon  all  the  evidence  in  the 
case,  you  have  a  doubt  reasonably  consistent  with  the 
defendant's  innocence,  you  will  find  him  not  guilty."  The 
defendant  e.xcepted  to  that  part  of  the  charge.  There  was 
no  error  in  the  charge.  It  was  proved  on  the  trial  that  the 
defendant  made  cotton  on  the  18  acres  of  land  described 
in.  the  mortgage ;  that  he  had  sold  to  other  persons  all  that 
he  had  made,  without  the  knowledge  or  consent  of  the 
mortgagee  ;  and  that  he  had  promised  to  pay  the  debt  often. 
It  then  became  necessary  for  the  defendant  to  disprove  the 
criminal  intent  shown  jprima  facie  by  the  sale  and  disposal 
of  the  property  so  made.  State  v.  Ellington^  98  N .  C, 
749.     Code,  %  1089. 

There  was  a  verdict  of  guilty,  after  which  the  defendant's 
counsel  moved  ft)r  a  new  trial  for  errors  in  the  charge,  as 
pointed  out,  failure  to  correct  the  solicitor  in  his  address 
to  the  jury,  and  that  the  mortgage  had  been  improperly 
recorded  and  probated  (there  were  no  exceptions  to  the 
registration  or  probate  of  the  mortgage).  The  motion  was 
denied,  and  the  defendant  appealed.  There  was  no  error 
in  his  Honor's  refusal  to  grant  a  new  trial.  The  defend- 
ant then  moved  in  arrest  of  judgment,  upon  the  grounds 
set  forth  in  the  motion  to  quash,  which  motion  his  Honor 
denied,  and  pronounced  judgment,  and  the  defendant 
appealed.  There  was  no  error  in  any  of  the  rulings  of  the 
court,  and  the  judgment  is  affirmed. 

Affirmed. 
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State  v.  Jbffribs. 


STATE  V.  S.  B.  JEFFRIES. 

Tndictmentfor  Disposing  of  Mortgaged  Property — Intent 
— Evidence  as  to  Collateral  Offence  to  prove  an  Offence 
Cha/rged. 

1.  It  iB  only  when  the  transactions  are  so  connected  or  contempo- 

raneons  as  to  form  a  continuing  action  that  evidence  of  a 
distinct  substantive  and  collateral  offence  will  be  admitted 
to  prove  the  intent  with  which  the  offence  charged  was  com- 
mitted ;  hence, 

2.  On  a  trial  of  one  charged  with  unlawfully  disposing  of  an  arti- 

cle of  personal  property  covered  by  a  chattel  mortgage  with 
intent  to  defeat  the  right  of  the  mortgagee,  evidence  that, 
five  months  after  the  offence  was  committed,  the  defendant 
offered  to  dispose  of  another  article  covered  by  the  same 
mortgage  is  inadmissible  to  prove  the  intent  with  which  the 
offence  was  committed. 

Indictment  for  disposing  of  mortgaged  property,  tried 
before  Starbucks  «/.,  and  a  jury,  at  Fall  Term,  of  Gdilfobd 
Superior  Court.  The  defendant  was  convicted  and  appealed 
upon  the  ground  stated  in  the  opinion  of  Associate  Justice 
Montgomery. 

The  Attorney  Oeneraly  for  the  State. 

Mr.  J,  T,  Moreheady  for  defendant  (appellant). 

Montgomery,  J.  :  The  defendant  owed  J.  A.  Smith  $45 
by  note  and  in  July,  1894,  executed  to  him  a  chattel  mort- 
gage upon  a  bicycle,  a  horse  and  a  wagon.  On  the  first 
day  of  October  of  the  same  year,  he  pledged  the  bicycle  to 
one  Morris,  in  Greensboro,  to  secure  the  repayment  of  $8 
which  he  had  borrowed  from  him  at  that  time.  In  March, 
1895  (five  months  after  he  had  pledged  the  bicycle)  the 
defendant  offered  to  sell  the  Vagon  to  one  Hodgin.  The 
defendant  was  indicted  under  Section  1089  of  T%e  Code  for 
disposing  of  the  bicycle  with  intent  to  hinder,  delay  and 
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defeat  the  rights  of  the  mortgagee,  Smith,  and  on  the  trial 
the  State  was  allowed,  after  objection  made  and  overruled, 
to  introduce  testimony  concerning  the  defendant's  offer  to 
sell  the  wagon,  for  the  purpose  of  proving  his  unlawful 
and  corrupt  intent  in  pledging  the  bicycle. 

The    court   committed    error   in   permitting   the  intro- 
duction   of    this    testimony    for    that    purpose.       There 
are     some    few     exceptions    to     the     almost     universal 
rule  of  law  that  evidence  of  a  distinct  substantive  offence 
cannot  be  admitted  in  support  of  another  offence.     One  of 
these  exceptions  is,  when  the  quo  animo  enters  into  and 
forms  a  necessary  part  of  the  imputed   offence  and  proof 
of  a  corrupt  and  unlawful  intention   is   indispensable   to 
establish  the  guilt  of  the  person  charged,    testimony    of 
another  offence  committed  by  that  person,  provided  it  tends 
to  establish  such  intent),  is  admissible.     When  these  excep- 
tions   are  brought    into  practical    operation    in    criminal 
trials,  however   intelligently  they  may    be    administered, 
they  are  liable  to  be  attended  with    great   injustice  to  the 
defendant.     It  is  very  difficult    for  juries    to    understand 
clearly  the  precise  purpose  tor   which   such   testimony   is 
allowed,  and  more  difficult  still  for  them  not  to   be   influ- 
enced in  making  up  their  verdict   by  the  general  impres- 
sion of  the  testimony,  rather  than  by  the  particular  effect 
intended  for  it  to  have.     On  this  account,  in  many  of  the 
States   there    are  respectable    authorities    which    do   not 
recognize  these  exceptions. 

This  Court  has,  however,  decided  that  such  testimony  is 
admissible;  but  we  are  not  in  the  least  disposed  to  extend 
the  practice  beyond  that  settled  in  the  decisions  In  State 
V.  Murphy^  84  N.  C,  742,  a  witness  for  the  State,  after 
objection  made  and  overruled,  testified  that  he  was  with 
the  prosecutor  on  the  premises  of  the  defendant,  who  was 
then   on  trial  and  charged  with  the  larceny  of  a  hog,  the 


N.  C]  SEPTEMBER  TERM,  1895.  729 

State  d.  Jeffries. 

property  of  the  prosecutor,  and  heard  the  prosecutor 
identify  and  claim  his  property  which  the  defendant  had 
confined  on  his  premises  with  one  of  the  witness';  that  the 
defendant  refused  to  deliver  the  hog  to  the  prosecutor, 
for  the  reason,  he  said,  that  some  other  person  would 
claim  it,  it  being  unmarked.  The  witness  further  testified 
that  the  other  hog  in  the  pen  was  his,  and  that  he  then 
and  there  claimed  it,  and  demanded  its  delivery  to  him. 
This  Court  said  that  there  was  no  error  in  admitting  this 
testimony,  because  this  ''collateral  offence"  tended  to  prove 
the  guilty  knowledge  of  the  defendant,  and  the  evidence 
constituted  a  part  of  the  res  gestae.  In  State  v.  Thovip- 
8on,  97  N.  C,  496,  the  State,  after  objection  made  and 
overruled,  was  permitted  to  show  that,  at  the  same  hour 
and  on  the  same  night  when  the  outhouse  was  burned,  the 
dwelling  house,  some  15  yards  off,  was  also  attempted  to 
be  set  fire  to  by  means  of  fagots  of  wood  tied  up  with  a 
rope  belonging  to  the  defendant,  while  both  buildings  had 
been  saturated  with  kerosene  oil.  In  this  Court  the  rul- 
ing of  his  Honor  was  sustained  on  the  ground  (1)  thatihe 
testimony  tended  to  identify  the  person  who  burned  the 
outhouse,  and  (2)  because  it  showed  that  the  burning  of 
the  outhouse  and  'the  attempt  to  burn  the  dwelling  house, 
both  on  the  same  night,  were  parts  of  one  continuing 
transaction. 

In  the  case  before  us,  the  transaction  about  which  the 
witness  was  allowed  to  testify  took  place  five  months  after 
the  offence  with  which  the  defendant  is  charged  was 
alleged  to  have  been  committed.  Wc  think  that,  after 
the  lapse  of  so  considerable  a- time,  no  presumption  of  the 
defendant's  unlawful  and  corrupt  intent  indisposing  of  the 
bicycle  can  be  raised.  Such  testimony  about  a  transac- 
tion so  far  removed  in  point  of  time  from  the  date  of  the 
alleged  offence  for  which  the  defendant   is  indicted  has  no 
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tendency  to  prove  his  guilt.  If  such  testimony  be  admis- 
sible to  prove  such  intent,  the  "collateral  offence"  ought 
to  be  proved  must  be  conj&ned  to  a  time  before,  or  just 
about  the  time,  the  offence  charged  against  the  defendant 
is  alleged  to  have  been  committed. 

We  have  considered  this  case  as  if  the  defendant  had 
sold  and  disposed  of  the  wagon.  Such  is  not  the  fact. 
The  case  shows  that  the  sale  was  not  consummated,  and 
the  wagon  was  afterwards  delivered  to  the  mortgagee,  who 
sold  it  and  applied  the  proceeds  as  a  credit  on  his  debt 
against  the  defendant.     There  is  error. 

New  Trial. 


STATE  V.  J.  F.  HOLLOWAY,  et  al. 

Indictment    for    Malicious    Trespass — Evidence — I^der- 

ested  Witness, 

Where,  on  a  trial  of  an  indictment,  the  defendants  testified  in 
*  their  own  behalf,  it  was  error  in  the  trial  judge  to  instruct 
the  jury  that  they  had  **the  right  to  scrutinize  closely  the 
testimony  of  the  defendant  and  receive  it  with  grains  of 
allowance  on  account  of  their  interest  an  the  event  of  the 
action^^  without  adding  that,  if  they  believed  the  witnesses 
to  be  credible,  then  they  should  give  to  their  testimony  the 
same  weight  as  other  evidence  of  other  witnesses. 

Indictment  for  malicious  trespass,  tried  before  Green^J.y 
at  Spring  Term,  1895,  of  Orange  Superior  Court. 

The  indictment  was  as  follows : 

"The  jurors,  for  the  State,  upon  their  oaths  present  that 
J.  Frank  Holloway  and  Bill  Gilbert,  late  of  the  county  of 
Orange,  on  the  Ist  day  of  February,  A.  D.  1895,  with 
force  and  arms,  at  and  in  the  county  aforesaid,  unlawfully 
and  willfully  did  enter  upon  the  lands  of  one  J.  J.  Garden? 
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there  situated,  they,  the  said  J.  Frank  Holloway  and  Bill 
Gilbert,  not  being  then  and  there  the  owner  or  owners, 
nor  the  &ona  ^^6  claimant  or  claimants,  thereof,  and  did 
then  and  there,  with  a  felonious  intent,  unlawfully,  will- 
fully, and  feloniously  carry  off  from  the  said  lands  70  cedar 
fence  posts,  of  the  value  of  $20,  the  property  of  the  said  J. 
J.  Garden,  the  same  having  been  before  erected,  set  up, 
planted,  and  fixed  in  the  ground,  and  then  and  there  stand- 
ing on  said  lands  as  fence  posts,  to  the  great  damage  of  the 
said  J.  J.  Garden,  contrary  to  the  form  of  the  statute," 
etc.  "Second  Gount.  And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  dp  further  present  that  J.  Frank  Holloway 
and  Bill  Gilbert,  on  the  1st  day  of  February,  1895,  with 
force  and  arms,  at  and  in  the  county  of  Orange,  unlaw- 
fully and  willfully,  in  and  upon  the  lands  of  one  J.  J.  Gar- 
den, situated  in  the  county  aforesaid,  and  in  the  possession 
of  said  J.  J.  Garden,  the  said  J.  F.  Holloway  and  Bill 
Gilbert  not  being  then  and  there  the  owner  or  owners,  nor 
the  bona  fide  claimant  or  claimants,  thereof,  and  in  and  upon 
which  they  had  no  legal  right  of  entry,  did  enter,  and  70 
cedar  fence  posts,  of  the  value  of  $20,  the  property  of  the 
said  J.  J.  Garden,  then  and  therebefore  erected,  set  up, 
provided,  planted,  and  fixed  in  the  ground  on  said  land, 
and  then  and  there  standing  and  being  on  said  land,  unlaw- 
fully, willfully,  maliciously,  mischievously,  and  with  malice 
towards  its  owner,  did  pull  down,  take,  carry  off,  demolish, 
destroy,  and  burn,  and  thereby  they,  the  said  J.  Frank 
Holloway  and  Bill  Gilbert,  then  and  there  did  maliciously 
commit  great  damage,  injury,  and  spoil  upon  the  said  land, 
to  the  great  damage  of  the  same,  and  of  him,  the  said  J.  J. 
Garden,  contrary,"  etc. 
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The  defendants  were  convicted  and  appealed  assigning 
various  errors,  the  principal  one  being  that  stated  in  the 
opinion  of  Chief  Justice  Faikoloth. 

The  Attorney  General  and  Messrs.  Boone^  Merritt  <& 
Bryant^  for  the  State. 

Messrs.  Frank  Nash  and  P.  C.  Oraham^  for  defendants 
(appellants). 

Faircloth,  C.  J.:  On  the  trial,  the  defendant  Hollo- 
way  was  introduced  in  his  own  behalf  as  a  witness,  and 
testified.  In  his  charge,  his  Honor  told  the  jury  "they 
had  a  right  to  scrutinize  closely  the  testimony  of  the 
defendants,  and  receive  it  with  grains  of  allowance,  on 
account  of  their  interest  in  the  event  of  the  action."  To 
this  the  defendants  excepted  as  error,  and  we  think  the 
exception  is  well  taken.  This  charge  is  capable  of  mis- 
leading the  jury  into  the  impression  or  belief  that  the  evi- 
dence of  interested  parties  is  to  be  to  some  extent  discred- 
ited, although  the  jury  may  think  the  witness  is  honest 
and  has  told  the  truth.  His  Honor  should  have  gone 
further  and  explained  to  the  jury,  after  having  properly 
called  their  attention  to  the  interested  relation  of  the  wit- 
ness, that,  if  they  believed  the  witness  to  be  credible,  then 
they  should  give  to  his  testimony  the  same  weight  as  other 
evidence  of  other  witnesses. 

As  further  expressive  of  our  opinion,  we  will  copy  the 
charge  given  and  approved  by  this  Court  in  State  v.  Boon^ 
82  N.  C,  637.  "That  such  evidence  [of  relation]  must  be 
taken  with  some  degree  of  allowance,  and  the  jury  should 
not  give  it  the  same  weight  as  that  of  disinterested  wit- 
nesses, but  the  rule  which  regards  it  with  suspicion  does 
not  reject  it  or  necessarily  impeach  it;  and  if,  from  the 
testimony,  or  from  it  and  the  other  facts  and  circumstances 
in  the  case,  the  jury  believe  that  .uch  near  relations  have 
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Bworn  the  truth,  then  they  are  entitled  to  as  full  credit  as 
any  other  witnesses."  See,  also,  the  approved  charge  in 
State  V.  Byersy  100  N.  C,  518,  and  the  cases  there  cited. 
There  were  other  questions  argued  before  us  but  as  we 
must  order  a  new  trial,  we  will  not  enter  into  them  except 
to  say  we  think  the  second  count  in  the  indictment  is  suf- 
ficient under  Code,  Section  1070. 

Venire  de  Novo, 


STATE  V.  B.  J.  FISHER. 

Indictment  for  Obstructing  Highway — Highways — Title  hy 

Prescription — Dedication. 

1.  Where  the  public  claims  title  to  the  easement  in  a  highway  by- 
user,  the  burden  is  upon  the  State,  or  its  agencies,  to  show 
title  by  adverse  possession. 

.2  The  best  evidence  of  user  by  the  public  of  a  highway  is  the  fact 
that  the  proper  authorities  have  appointed  overseers  and 
designated  hands  to  work  and  assumed  the  responsibility  of 
keeping  it  in  repair. 

.8  The  owner  of  land  cannot,  by  executing  a  deed  to  the  public 
conveying  a  right  of  way  to  a  highway,  compel  the  author- 
ities to  assume  the  burden  of  repairing  it  unless  the  properly 
constituted  agents  of  the  municipality  accept  it. 

4.  In  order  to  acquire  title  to  a  street  as  laid  out  by  the  owner  of 
land  in  an  addition  to  a  town,  there  must  be  an  acceptance 
before  the  owner  revokes  the  offer. 

6.  Where  an  owner  of  property  adjoining  the  city  had  offered  to 
dedicate  certain  parts  of  it  to  the  public  as  highways,  by 
platting  the  same  as  an  addition  to  such  city,  an  entry  upon 
one  of  such  streets  or  highways  by  a  street  railway  company, 
under  a  license  from  the  city,  after  the  owner  had  recalled 
his  offer,  cannot  operate  as  an  a,cceptance  thereof  by  the 
city. 
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6.  Where  one  proseented  for  obstractiog  a  highway  is  shown  to 
have  thrown  open  the  street  in  question  to  the  use  of  the 
pablic  by  platting  the  gronnd  of  which  it  had  formed  a  part 
as  an  addition  to  the  city  which  it  adjoined,  the  fact  that  he 
refased,  subsequently,  to  grant  the  city  a  right  of  way  over 
the  alleged  street,  after  the  city  limits  were  extended,  and 
that  the  city  then  proceeded  to  institute  condemnation  pro- 
ceedings to  acquire  the  same,  sufBeiently  shows  that  defend- 
ant had  revoked  his  offer. 

This  is  a  criminal  action  for  obstructing  a  public 
street  and  highway,  tried  before  Starbuckj  Judge^  and  a 
jury,  at  the  August  Term,  1895,  of  the  Superior  Court 
of  Guilford  county. 

The  indictment  was  as  follows : 

"The  jurors  for  the  State  upon  their  oath  present  that 
on  the  first  day  of  August,  in  the  year  of  our  Lord  one 
thousand,  eight  hundred  and  ninety-five,  there  was  and 
theretofore  had  been  and  still  is  in  the  county  of  Guilford 
a  certain  public  road  and  street  and  common  highway 
leading  from  the  court  house  in  Greensboro,  in  said 
county,  in  a  northerly  direction,  towards,  unto  and  beyond 
the  corporate  limits  of  said  city  of  Greensboro  in  said 
county,  called  North  Elm  street,  for  all  good  people  of 
said  State  to  go,  return  and  pass  on  foot  or  horseback, 
and  with  their  coaches,  carts  and  carriages  at  their  free 
will  and  pleasure,  in  which  said  county  of  Guilford,  on 
said  first  day  of  August,  A.  D.  1895,  B.  J.  Fisher,  late 
of  said  county,  with  force  and  arms,  at  a  certain  place 
within  the  corporate  limits  of  said  city  of  Greensboro, 
unlawfully,  wilfully  and  injuriously,  upon  and  across  the 
said  public  road,  street  and  common  highway  a  certain 
trench  and  ditch  of  the  depth  of  three  feet  and  of  the 
width  of  four  feet,  then  and  there  did  dig,  cut,  open 
and  make,  by  which  the  said  public  road,  street  and  com- 
mon   highway  last    aforesaid,  was  so  obstructed,  altered 
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and  changed  that  the  good  people  of  the  State  aforesaid, 
in,  by,  through  and  over  and  along  the  said  public  road, 
street  and  common  highway  could  not  go,  return  and  pass 
on  foot,  on  horseback,  with  their  coaches,  carts  and  car- 
riages so  freely  as  they  ought  and  were  wont  to  do  to 
the  great  damage  and  common  nuisance  of  all  the  good 
citizens  of  the  State  going,  returning,  passing  and  repass- 
ing, in,  along  and  through  the  last  mentioned  public 
road,  street  and  common  highway,  to  the  evil  example  of 
all  others  in  like  cases  offending,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  State." 

To  this  indictment  the  defendant  pleaded  not  guilty 
and  a  jury  was  sworn  and  impanelled  and  returned  the 
following  special  verdict : 

"That  in  the  year  1890  the  defendant  graded  and 
threw  open  to  the  ase  of  the  public,  a  way  through  land 
owned  by  him,  lying  north  of  and  adjoining  the  corpor- 
ate limits  of  the  city  ^ of  Greensboro;  that  North  Elm 
street  was  in  1890  a  street  in  the  city  of  Greensboro, 
extending  to  the  northern  limit  of  the  said 
city,  said  limit  being  also  the  boundary  of  the 
defendant's  lands;  that  the  said  way  was  constructed 
from  the  northern  terminus  of  and  was  of  the 
same  width  and  direction  as  North  Elm  street;  that  in 
1891  the  charter  of  said  city  was  so  amended  as  to  include 
within  the  city  limits  said  land   of  the  defendant. 

"That  the  way  opened  by  the  defendant  was  used  by  the 
public  for  purposes  of  general  travel  without  interruption 
from  the  time  of  its  opening  till  June,  1895. 

"That  contemporaneously  with  the  construction  of  said 
way  the  Steel  and  Iron  Company,  owning  land  lying  north 
of  defendant's  land,  opened  a  way  beginning  at  the  north 
boundary  of  defendant's  land  at  the  terminus  of  the  way 
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opened  by  the  defendant,  leading  through  the  land  of  said 
company  and  terminating  in  a  field.  The  ways  opened 
by  said  company  and  the  defendant  were  constructed 
according  to  surveys  made  by  the  same  surveyor.  The 
way  opened  and  graded  by  the  defendant  at  its  northern 
terminus  when  it  reached  the  beginning  of  the  way  opened 
by  the  company  was  on  a  grade  from  18  to  36  inches 
lower  than  the  grade  of  the  latter  way;  some  time  there- 
after the  company  so  changed  the  grade  as  to  make  the 
grade  of  the  one  way  fit  that  of  the  other.  Said  company 
also  opened  cross-ways  on  its  land  leading  into  said  way 
constructed  by  it.  There  are  houses  built  along  said  cross 
ways;  the  way  opened  by  the  defendant  connecting  with 
that  opened  by  the  company  affords  the  most  direct,  but  is 
not  the  only  route  from  said  houses  to  the  centre  of  the 
citv, 

^^That  the  defendant  has  sold  no  part  of  his  laud  through 
which  said  way  passes. 

**That  in  ApriU  ISV^l,  the  aldermen  of  the  city  divided 
the  oitv  into  six  wards  and  bv  resolution  established  the 
boundary  between  two  of  the  wards  in  the  fol- 
lowing  words  as  appears  from  the  minutes  of  their 
proceed i n irs :  *The  eastern  line  of  Ward  Xo.  1  and 
the  western  line  o{  Ward  Xo.  2  shall  be  North  Elm  street 
and  i^^i  exton:^ion   to  the  new  corporate  limits." 

**That  in  Ootolvr,  1SV*1,  said  aldermen  adopted  a  reso- 
iution  that  North  Elm  street  be  extended  from  the  old  eor- 
i^or^Tiv-^n  limits  to  to  the  rew. 

•*T!:*t  in  the  year  lSv*l  the  city  instituted  a  proceeding 
ti>  cvr.iitir.n  the  w*t  otvrjt-d  Vt  the  defendant  and  made  it 
j«  1^ ./:•*. iv*  >:riv-t  3»r.vi  ^*;:i:;r:y.rnt  was  rendered  bv  the  board 
vf  A^icrr  cr,  c*or.Kitr.:i::r.g  the  sj»n:e:  froa:  this  judgment  the 
Aii^:  a:  v»tA'-ed  t.^  tie  ST:T»er::r  Cvurt,  and  at  Au^rust 
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Term,  1893,  judgment  was  rendered  quashing  the  pro- 
ceeding. 

"Pending  said  appeal  one  J.  D.  Kase  purchased  two  lots 
from  the  Steel  and  Iron  Company  on  the  way  opened  by 
said  company,  being  induced  to  make  said  purchase  by  the 
belief  that  the  way  opened  by  the  defendant  was  a  public 
street. 

"Also  pending  said  appeal  the  city  granted  permission 
to  the  Belt  Line  Railway  Company  to  construct  a  street 
railway  on  said  way;  said  railway  was  thereupon  con- 
structed and  used  for  a  time,  but  has  not  been  used  since 
said  judgment  of  the  Superior  Court;  the  track  still 
remains. 

"That  in  1895  the  defendant  was  present  at  a  stockhold- 
ers'   meeting   of  the    Steel    and   Iron  Company;  at    said 

meeting  the  Steel  and  Iron  Company  effected  a  sale  of  its 
interest  in  said  railway  to  the  Cone  Company.  •  This  was 
done  by  a  unanimous  vote,  but  the  defendant  at  the  meet- 
ing claimed  the  way,  over  which  said  railway  was  in  part 
constructed,  as  his  own  property. 

"That  in  1890  the  defendant  had  a  map  made  of  his 
property,  showing  therein  North  Elm  Street,  and  the  said 
way  constructed  by  him  from  the  terminus  of  said  street, 
and  also  cross  ways  leading  over  his  property  into  said  way, 
with  lots  plotted  thereon  ;  but  said  cross-ways  were  never 
opened  nor-were  any  of  the  lots  ever  sold. 

"That  in  June,  1896,  the  defendant  cut  a  ditch  three  feet 
wide  and  two  feet  deep  across  said  way,  thereby  obstruct- 
ing travel  thereon. 

"That  neither  the  county  nor  city  authorities  have  ever 
worked  said  way  nor  exercised  any  acts  of  control  or  super- 
vision over  it  or  publicy  recognized  the  same  as  a  public 
highway,  unless  the  permission  granted  to  construct  the 

railway  thereon  or  the  establishment  of  the  boundary  line 
117—47 
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between  the  wards  as  shown  by  reference  to  the  minutes 
of  the  board  be  such  acts  of  recognition. 

"If  upon  these  facts  the  court  should  be  of  opinion  that 
as  a  matter  of  law  the  defendant  is  guilty,  then  the  jury  so 
find  ;  if  upon  these  facts  the  court  should  be  of  opinion  that 
as  a  matter  of  law  the  defendant  is  not  guilty,  then  the 
jury  so  find." 

His  Honor,  being  of  opinion  that  upon  these  facts  the 
defendant  was  not  guilty,  adjudged  that  the  defendant  was 
not  guilty  and  that  he  be  discharged,  from  which  judgment 
the  solicitor  appealed. 

The  Attorney  Oeneral^  for  State  (appellant). 

Messrs.  D,  Schenck  and  li.  M.  Douglass^  for  defendant. 

Avery,  J.:  As  a  rule  the  right  to  the  easement  in  a  pub- 
lic highway  is  acquired  either  by  dedication,  the  exercise 
of  the  power  of  eminent  domain,  or  user.  Kennedy  v. 
Williams^  87  IST.  C,  6.  After  the  execution  of  grants  to 
the  easement  or  the  rendition  of  a  final  decree  in  condem- 
nation proceedings,  controversies  seldom  arise  as  to  the 
existence  of  the  servitude  imposed  by  either  of  the  two 
methods.  Where  the  public  claims  title  to  the  easement 
by  user,  however,  the  burden  rests  upon  the  State  or  its 
agencies,  such  as  towns,  as  it  does  upon  an  individual 
claiming  the  right  to  pond  water  upon  the  land  of  another, 
to  show  title  by  adverse  possession.  The  public,  like  an 
individual  attempting  to  establish  title  under  like  circum- 
stances, must  prove  such  acts  as  indicate  a  continuous  and 
unequivocal  assertion  of  the  right  by  the  public  for  twenty 
years,  and  the  best  evidence  of  such  user  is  the  fact  that 
the  proper  authorities  have  appointed  overseers  and  desig- 
nated hands  to  work  and  assumed  for  the  public  the 
responsibility  of  keeping  the  way  in   repair.     Kennedy  v. 
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WilliamSy  supra  ;  Frink  v.  Stewart^  94:  N.  C,  484  ;  State  v. 
Purify,  86  N.  C,  682 ;  State  v.  McDonald,  8  Jones,  284. 
The  continuous  use  by  the  people  living  in  the  neighbor- 
hood or  in  the  State  for  a  period  of  even  sixty  years  does 
not  deprive  the  owner  of  his  right  to  resume  control,  nor 
does  it  devolve  upon  the  properly  constituted  authorities 
of  the  county  or  the  town,  as  the  case  may  be,  the 
duty  with  the  incidental  expense  to  the  public  of  its 
reparation.  State  v.  McDonnel,  supra  ;  Boyden  v.  Achen- 
back,  79  N.  C,  539 ;  State  v.  Johnson,  11  Iredell,  647.  In 
Johnson's  case,  supra.  Judge  Pearson  said  that  20 
years  was  "the  shortest  time  that  there  could  have  been  the 
presumption  of  a  dedication,"  and  added|in^  discussing  the 
facts  of  that  case,  "Still  that  has  not  been  done,  and  so 
there  has  neither  been  an  express  user  or  implied  dedica- 
tion." A  mere  verbal  license  or  permission  to  enter  upon 
the  land  of  another  for  the  purposes  of  a  private  way  excuses 
the  person  entering  pursuant  to  it  from  liability  for  a 
trespass,  but  is  always  revokable  at  the  option  of  the 
owner  who  grants  it.  Railroad  v.  Railroad^  104  N.  C, 
658.  Where  it  is  the  intent  of  the  parties  in  case  of  a 
mere  license  "to  pass  a  more  prominent  and  continuing 
right  in  the  land  whereby  the  authority  or  estate  of  the 
owner  could  be  in  the  least  impaired,  it  is  then  not  only 
necessary  to  be  evidenced  by  writing  but  would  only  be 
made  effectual  by  deed."  McCracken  v.  McCracken.  88 
N.  C,  272.  The  owner  of  land  cannot  by  executing  a 
deed  to  the  public  conveying  a  right  of  way  to  a  highway, 
compel  the  authorities  to  assume  the  burden  of  repairing  it 
unless  the  properly  constituted  agents  of.  the  county  or 
town  accept  it.  Kennedy  v.  Williams,  supra.  The  ordi- 
nary but  not  the  only  method  of  signifying  such  accep- 
tance is  by  working  it  in  the  usual  way,  as  a  public  street, 
or  the  appointment  of  an  overseer  and  the  assignment  of 
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kands  to  work  it  by  the  county.  The  implication  that  the 
dedication  is  accepted  may  arise  from  other  acts  of  domin- 
ion which  show  an  unequivocal  claim  by  the  public  to  the 
benefits  or  the  burdens  incident  to  its  full  and  complete 
enjoyment. 

When  the  defendant  opened  up  the  street,  then  outside 
of  the  confines  of  the  city  of  Greensboro  (in  the  year  1890), 
if,  before  the  subsequent  passage  of  the  Act  (Laws  of  1891) 
which  extended  the  limits  so  as  to  include  it,  he  had  sold 
a  single  one  of  the  lots  abutting  on  this  apparent  extension 
of  North  Elm  street,  he  and  those  claiming  under  bim 
would  have  been  estopped  from  denying  the  right  of  such 

• 

purchaser  and  th^se  in  privity  with  him  to  use  the  street, 
as  laid  down  in  the  plot  and  called  for  as  his  boundary  line 
in  the  deed  conveying  it  to  him,  to  all  intents  and  pur- 
poses as  a  highway,  and  this  dedication  of  the  easement 
appurtenant  to  the  land  sold  would  have  been,  as  between 
the  parties,  irrevocable,  though  the  street  had  never  been 
accepted  by  the  town  for  public  use.  Moose  v.  Carson^ 
104  N.  C,  431.  The  estoppel  in  pais  arising  out  of  the 
fact  that  the  grantee  in  such  cases  has  been  induced  to 
part  with  money  or  its  equivalent  upon  the  representation 
of  the  grantor  that  a  highway  would  be  opened,  makes  the 
street  as  between  them  what  it  was  represented  to  be, 
Orogan  v.  Town  of  Haywood^  4  Fed.  Rep.,  164.  The 
offer  of  the  easement  to  the  public  as  well  as  the  grant  of 
the  appurtenant  right  to  its  use  as  a  highway  would  thus 
have  been  made  irrevocable,  and  though  the  city  of  Greens- 
boro could  not  have  been,  against  the  wish  of  its  governing 
officers,  subjected  to  the  burden  of  keeping  the  open  way  in 
repair,  yet  they  might  have  accepted,  as  a  continuing  offer 
to  the  city  at  any  future  time,  the  street  which  as  between 
the  parties  to  the  deed  the  grantor  could  not  deny  was 
dedicated  to  public  use.     But  there  was   no  such  sale  and 
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consequent  estoppel  to  prevent  the  defendant  from  revok- 
ing a  license  apparently  given  to  the  public  to  use  the 
extension  or  from  recalling  the  oifer.  Whatever  might 
have  been  the  effect  of  its  acceptance  at  an  earlier  period 
the  city  did  not  signify  in  the  proper  manner  its  willing- 
ness to  assume  the  responsibility  of  making  it  a  part  of  the 
highway  under  its  care,  until  the  alleged  offer  was  revoked. 
The  jury  find  as  apart  of  the  special  verdict,  "That  in 
the  year  1890  the  defendant  graded  and  threw  open  to  the 
use  of  the  public  a  way  through  land  owned  by  him,  lying 
north  of  and  adjoining  the  corporate  limits  of  the  city  of 
Greensboro."  The  Attorney  General  insists  that  this  was 
a  dedication  of  the  street  for  the  use  of  the  city,  though 
not  then  within  its  boundaries.  The  legislature  by  the 
Act  of  1891,  Ch.  300,  ratified  March  7th,  extended  the  cor- 
porate limits  of  the  <!ity  so  as  to  include  the  extension  of 
the  street  opened  by  the  defendant.  On  the  4th  of  Sep- 
tember following  the  mayor  and  aldermen  passed  a  resolu- 
tion looking  to  the  condemnation  of  the  way  opened  by 
him  and  thereby  instituted  the  proceeding  for  that  pur- 
pose which  was  quashed  on  appeal  to  the  Superior  Court 
at  August  Term,  1893.  Under  permission  granted  by  the 
city,  while  the  appeal  was  pending,  a  street  railway  was 
constructed  over  the  extension  of  Elm  street  by  the  Belt 
Line  Co.,  but  it  was  not  operated  after  the  judgment  of 
the  court  in  1893.  The  Attorney  General  insists  that  this 
was  an  adverse  occupancy  which  in  contemplation  of  law 
amounted  to  an  acceptance.  He  contends  further  that  in 
1895  the  authorities  of  the  city  divided  it  as  extended  into 
wards,  calling  for  the  extension  of  Elm  street  as  a  bound- 
ary and  by  this  recognition  of  it  as  a  street,  accepted  it. 
It  was  contended  by  the  learned  counsel  for  the  defendant 
that  while  the  public  could  accept  and  use  the  easement 
acquired  by  the  purchaser  of  an   abutting  lot   by   way  of 
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estoppel,  a  dedication  could  Dot  be  made  directly  to  the 
State  or  to  one  of  its  agencies  by  estoppel  but  only  by 
grant ;  and  that  proof  of  twenty  years  adverse  user  by  the 
public  (as  was  said  by  Pearson  in  Johnson's  case,  supra) 
raised  a  presumption  of  dedication  by  actual  grant  or  of 
purchase  under  condemnation  proceedings.  The  defend- 
ant insisted  in  support  of  this  contention  that  it  had  never 
been  held  in  North  Carolina  that  the  public,  though  pos- 
session was  taken  with  the  assent  of  the  owner,  could 
acquire  an  easement  any  more  than  an  individual  by  the 
exercise  of  actual  dominion  for  a  less  period  than  twenty 
years,  and  that  in  no  case  had  a  defendant  been  convicted 
where  the  charge  was  predicated  upon  the  existence  of  & 
highway,  and  dedication  was  shown  by  user,  without  actual 
grant  for  a  less  period  than  twenty  years. 

It  is  not  necessary  to  pass  upon  this  cjuestion  involving  the 
application  of  the  statute  of  frauds  in  disposing  of  this 
appeal.  If  it  be  conceded  that  the  finding  that  the  defendant 
threw  open  the  street  to  the  public  in  1890  before  it  became 
a  part  of  the  town,  was  a  dedication  of  it  for  the  purposes  of 
a  public  street,  we  would  still  be  confronted  by  the  sig- 
nificant fact  that  when  the.  defendant  refused  in  Septem- 
ber, 1891,  to  grant  the  right  of  way,  the  city  proceeded  to 
institute  condemnation  proceedings,  and,  if  he  had  in  any 
way  verbally  dedicated  or  offered  the  right  to  the  public, 
it  was  withdrawn  when  he  subsequently  refused  to  execute 
the  grant,  and  a  controversy  arose  involving  the  right  of 
way.  It  is  needless  to  cite  authority  to  show  the  right  of 
the  land  owner  to  revoke  until  bound  by  acceptance  or 
estoppel.  Whatever  other  differences  may  exist,  that  is 
admitted  by  all.  If  the  defendant  had  offered  to  dedicate 
and  had  recalled  his  offer,  the  subsequent  entry  upon  the 
street  under  a  license  from  the  city  by  the  Street  Railway 
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Company  was  in  no  view    an   acceptance.     There  was  no 
error  and  the  judgment  is  aflSrmed. 

Affirmed. 


STATE  V.  ED.  JEFFREYS. 

Indictment  for  Assault   with  Intent  to    Commit  Hap 

Evidence^  Sufficiency  of, 

1.  To  constitute  an  assault  there  must  be  a  hostile  demonstration 

of  violence  which,  if  allowed  its  apparent  course,  would  do 
hurt. 

2.  To  convict  one  charged  with  an  assault  with  intent  to  commit 

rape,  the  evidence  must  show  not  only  an  assault  but  an 
intent  on  the  part  of  the  defendant  to  gratify  his  passion  on 
the  person  of  the  woman  notwithstanding  any  resistance  she 
might  make. 

3.  Where,  on  a  trial  of  a  defendant  charged  with  an  intent  to 

commit  rape,  the  evidence  was  that  defendant,  while  in  a 
sitting  posture  on  a  path  leading  from  the  prosecutrix's 
house  to  a  well,  solicited  her,  as  she  passed  on  her  way  to 
the  well,  to  have  sexual  intercourse  with  him  ;  that  on  her 
replying  that  she  was  not  that  kind  of  a  woman,  he  followed 
her,  with  his  privates  exposed,  to  a  fence  near  the  well  but 
did  not  go  beyond  it,  and  that  he  was  at  no  time  nearer  to 
her  than  12  feet ;  Held^  that  the  evidence  of  the  felony  was 
not  suflQcient  to  be  submitted  to  the  jury. 

INDICTMENT  for  assault  with  intent  to  commit  rape,  tried 
before  Starbucks  e/.,  at  Spring  Term,  1895,  of  Granville 
Superior  Court.  The  defendant  was  convicted  and 
appealed.  The  facts  appear  in  the  opinion  of  Associate 
Justice  Avery. 

The  Attorney  General^  for  State. 

Mr.  A.  A.  Hicka^  for  defendant  (appellant). 
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Avery,  J. :  The  defendant  was  sitting  down  in  the  path 
leading  from  the  house  of  the  prosecutrix  to  her  well,  a 
distance  of  175  yards,  when  she  passed  in  going  for  a 
bucket  of  water.  Without,  at  the  time,  changing  his  sit- 
ting position,  he  solicited  her  to  have  sexual  intercourse 
with  him.  When  she  replied  that  she  was  not  that  kind 
of  a  woman  and  went  on  towards  the  well,  the  defendant, 
after  saying  that  "he  was  going  to  have  it  any  way"  and 
taking  out  his  privates,  followed  her  (as  we  infer  from  the 
evidence,  slowly)  and  threw  his  foot  upon  the  fence,  but 
went  no  further  then  nor  afterwards.  The  prosecutrix 
crossed  the  fence  and  stopped  at  the  well  which  was  16  or 
18  feet  beyond  the  fence  until  she  drew  a  bucket  of  water. 
The  defendant  was  15  feet  from  the  fence  when  he  made 
the  proposition  and  was  never  at  any  time  nearer  to  the 
prosecutrix  than  12  to  15  feet.  The  prosecutrix,  after 
drawing  the  bucket  of  water,  went  rapidly  or  ran  about 
100  yards  on  the  opposite  side  of  the  well  from  her  own 
dwelling,  to  the  house  of  Mrs.  McDaniel  and  in  doing  so 
spilled  most  of  the  water. 

The  court  refused  the  prayer  of  the  defendant  to  instruct 
the  jury  that  there  was  no  evidence  of  an  assault  with 
intent  to  commit  a  rape  and  that  they  "could  not  find  him 
guilty  of  a  greater  ofi*ence  than  a  simple  assault." 

"In  order  to  convict  a  defendant  on  the  charge  of  an 
assault  with  intent  to  commit  rape,"  said  this  Court  in 
State  V.  Massey^  %^  N.  C,  658,  "the  evidence  must  show 
not  only  an  assault,  but  that  the  defendant  intended  to 
gratify  his  passion  on  the  person  of  the  woman  and  that 
he  intended  to  do  so  at  all  events,  notwithstanding  any 
resistance  on  her  part." 

There  was  no  battery  because  the  defendant  was  never 
nearer  to  the  prosecutrix  than  12  to  15  feet.  While  a 
mere  menace  does  not  of  itself  constitute  an  assault  it  is 
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not  essential  that  the  assailant  should  be  iu  striking  dis- 
tance of  the  person  upon  whom  he  is  charged  with  com- 
mitting the  oflFence.  The  attempt  or  offer  to  strike,  which 
constitutes  an  assault,  is  often  complete  when  the  parties 
are  not  at  the  time  or  afterwards  within  striking  distance. 
An  offer  to  strike  by  one  at  the  time  rushing  upon  another 
in  such  a  manner  and  so  near,  that  the  latter  has  reasona- 
ble ground  (or  such  as  would  influence  a  man  of  ordinary 
firmness)  to  believe  that  he  will  instantly  receive  a  blow 
unless  he  strike  in  self  defense,  is  an  assault.  State  v.  Davisj 
1  Ired.,  126.  And  where  one  -places  himself  in  front  of 
another  and  by  a  menacing  attitude  and  using  threatening 
language,  prevents  the  latter,  through  reasonable  appre- 
hension of  violence,  from  going  where  he  had  a  right  to  go 
and  would  have  gone  if  not  so  threatened,  the  act  is  no 
longer  a  mere  menace  but  a  complete  criminal  offence. 
State  V.  Hamjpton^  63  N.  C,  13.  It  is  the  apparently  immi- 
nent danger  of  violence  and  not  the  present  capacity  of  the 
assailant  to  inflct  injury  that  distinguishes  mere  menace 
from  an  assault.     State  v.  Vannoy^  65  N.  C,  532. 

If  the  defendant  had  touched  the  person  of  the  prosecu- 
trix against  her  will  witii  the  view  to  having  sexual  inter- 
course with  her,  he  would  have  been  guilty  of  assault  and 
battery.  If  his  conduct  gave  her  reasonable  ground  to 
apprehend  that  he  was  about  to  take  hold  of  her  person 
against  her  will,  the  apparent  attempt  to  touch  her  rudely 
was  an  assault.  Bishop  says  that  the  lesser  offence,  when 
there  is  no  actual  battery,  is  "committed  whenever  a  rea- 
sonable apprehension  of  immediate  physical  injury,  from  a 
force  already  partly  or  fully  put  in  motion,  is  created."  1 
Bishop  Cr.  Law,  Sec.  548  (1) ;  2  Bishop  C.  L.,  Sec.71  (1), 
The  same  learned  author  (1  Cr.  Law,  Sec.  604)  after  lay- 
ing down  the  familiar  principle  that  words  of  themselves 
cannot  amount  to  an  assault,    adopts  the  language  of  Judge 
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Gaston  in  State  v.  Davis,  supra,  wliere  in  drawing  the 
line  between  violence  threatened  and  violence  attempted 
or  begun,  the  learned  Judge  said,  "We  think,  however, 
that  where  an  unequivocal  purpose  of  violence  is  accompa- 
nied by  an  act,  which  if  not  stopped  or  desisted  from,  will 
be  followed  by  personal  injury,  the  execution  of  the  pur- 
pose is  then  begun,  the  battery  is  attempted."  The  author 
continues,  "Thus  riding 'after  a  person  so  as  to  compel  him 
to  run  into  a  garden  for  shelter,  to  avoid  being  beaten,  has 
been  adjudged  to  be  an  assault.  And  so  of  threats  of  vio- 
lence by  an  armed  assailant  apparently  designing  an  attack. 
But  there  must  be  some  hostile  demonstration  of  violence, 
which  if  allowed  its  apparent  course  would  do  hurt." 

The  defendant  did  not  by  pursuit  or  any  actual  demon- 
stration of  force  give  the  prosecutrix  reasonable  ground  to 
believe  that  it  was  his  purpose  to  overtake  and  use  vio- 
lence upon  her  person,  and  in  this  aspect  of  the  evidence 
there  is  no  testimony  tending  to  show  even  a  simple  assault. 
But  the  fact  that  the  defendant  followed  to  the  fence, 
after  using  the  threatening  language  and  assuming  the 
posture  which  the  prosecutrix  described,  and  there  took 
such  a  position  that  he  could  intercept  her  if  she  returned 
to  her  home  with  the  water  as  she  had  contemplated  doing 
and  induced  her  through  fear  of  his  touching  her  to  go  in 
the  opposite  direction,  tended  to  show  that  he  was  guilty 
of  a  simple  assault.  This  evidence  if  believed  brought  the 
case  within  the  principle  to  which  we  have  adverted  as 
stated  in  State  v.  Hampton,  supra. 

But,  though  the  question  whether  he  was  guilty  of  a 
simple  assault  might  have  been  properly  left  to  the  jury, 
as  his  counsel  requested,  we  think  the  court  erred  in  hold- 
ing that  in  any  aspect  of  the  testimony  there  was  suflScient 
evidence  to  prove  an  assault  with  the  intent  to  commit 
rape.     Mere  words  without  acts   amount  to  menace  only 
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and  do  not  constitute  even  a  simple  assault.  Apart  from 
the  language  used  by  the  defendant  there  was  no  act 
which  tended  to  show  an  unequivocal  intent  to  gratify  his 
passion  by  force  in  case  she  should  resist  his  solicitations 
to  the  end.  "Guilt,"  say  the  Court  in  State  v.  Massey^ 
"is  not  to  be  inferred  because  the  facts  are  consistent  with 
guilt,  but  they  must  be  inconsistent  with  innocence."  It 
was  in  evidence,  both  in  Massey's  and  Neeley's  case,  that 
the  accused  pursued,  calling  upon  the  prosecutrix  to  stop 
until  she  had  reached  a  point  where  she  would  probably 
be  heard  and  protected  by  others.  Id  our  case  there 
was  no  pursuit,  the  defendant  refraining  from  following 
even  as  far  as  the  well,  though  the  prosecutrix  turned  her 
back  upon  him  and  stopped  there  until  she  could  draw 
water  and  fill  her  bucket.  The  conduct  of  the  defendant 
was  very  indecent  and,  it  may  be,  rendered  him  liable  to 
punishment  upon  another  charge  as  well  as  for  a  simple 
assault :  but  it  is  consistent  with  all  of  th-e  testimonv  to 
suppose  that  he  awaited  the  movements  of  the  prosecutrix, 
upon  the  supposition  that  if  she  should  then  return  towards 
her  house  at  the  risk  of  passing  so  indecent  a  spectacle  as 
was  presented,  he  might  well  accept  her  conduct  as  invi- 
ting further  solicitations  and  approaches.  When  the  evi- 
dence presents  this  and  other  aspects,  consistent  with  a 
purpose  to  urge  and  perhaps  to  take  hold  of  the  prosecu- 
trix on  her  return,  but  to  stop  short  of  an  attempt  to  force 
her  to  sexual  intercourse  against  her  will,  we  do  not  think 
that  the  question  of  the  defendant's  guilt  .of  the  felony 
should  have  been  left  to  the  jury.  There  is  less  evidence 
of  the  intent  to  commit  rape  in  this  case  than  in  either 
State  V.  Massey  or  State  v.  Neeley^  and  if  so,  the  court 
erred  in  refusing  the  instruction  asked.  This  error  enti- 
tles the  defendant  to  a  new  trial. 

New  Trial. 
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STATE  V.  SAM  PIGFORD. 

Indictment  for  Carrying  Concealed  Weapons — Intent, 

The  criminal  intent  to  oonstitute  the  offence  of  carrying  concealed 
weapons  is  the  intent  to  carry  the  weapon  concealed  ;  and 
where  one  charge<i  with  the  offence  h^d  the  right  to  carry  it 
openly  bat  concealed  it  about  his  person,  it  was  incumbent 
upon  him  to  satisfactorily  explain  why  he  did  not  carry  it 
openly. 

Indictment  for  carrying  a  concealed  weapon,  tried 
before  Orahami^  J.^  and  a  jury,  at  September  Term,  1S95, 
of  Pendeb  Superior  Court.     The  evidence   was  that    the 

defendant  was  arrested  on  his  own  premises  on   the 

day  of  August,  1895,  on  a  warrant  for  failure  to  work  the 
public  road  and  was  compelled  by  the  officer  to  go  with 
him  immediately  to  be  tried  before  a  justice  of  the  peace. 
The  justice  found  the  defendant  guilty  and  sentenced  him 
to  the*  county  jail  for  three  days.  The  jailer  in  searching 
the  defendant  found  a  pistol  concealed  on  his  person.  The 
defendant  had  the  pistol  concealed  on  his  person  when 
arrested  on  his  own  premises,  and  when  compelled  to  go 
with  the  officer  to  trial  and  from  trial  to  the  lail.  Before 
defendant's  sentence  of  three  days  had  expired  the  jailer 
on  affidavit  procured  a  warrant  for  his  arrest  for  carrying 
concealed  weapon  and  had  him  arrested,  tried  and  bound 
over  to  court  as  soon  as  his  term  of  imprisonment  expired. 
There  was  no  other  evidence  that  defendant  carried  a  con- 
cealed weapon. 

His  Honor  instructed  the  jury  that  if  they  believed  the 
evidence  the  defendant  was  guilty.  There  was  a  verdict 
of  guilty  and  from  the  judgment  thereon  the  defendant 
apj)ealed. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 
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Clark,  J.:  The  defendant  was  not  prohibited  from 
carrying  the  pistol  on  his  own  premises,  and  if  it  had  been 
made  to  appear  that  when  arrested  he  had  asked  to  be 
allowed  to  leave  it  at  home  and  the  oflBcer  had  refused, 
there  would  have  been  some  semblance  of  a  defense,  but 
even  in  that  event  it  would  still  have  been  incumbent  on 
the  defendant  to  explain  satisfactorily  why  he  did  not 
carry  the  pistol  openly  as  he  had  a  right  to  do,  after  leav- 
ing his  premises,  and  not  concealed  about  his  person. 

The  criminal  intent  is  the  intent  to  carry  the  weapon 
concealed.  StaU  v.  Dixon^  114  N.  C,  860.  There  was 
no  conflict  of  evidence,  and  his  Honor  properly  instructed 
the  jury  that  if  they  believed  the  evidence  to  find  the 
defendant  guilty. 

No  Error. 


STATE  V.  WILL  BYNUM,  et  al. 


Indictment  for   Larceny — Larceny  from    the    Person — 
Indictment  and ^ Proof — Autrefois  Convict, 

1.  Acts  1895,  c.  285,  §  1,  provides  that,  where  the  property  stolen 

does  not  exceed  |20,  the  punishment  for  the  first  offence  shall 
not  exceed  one  year.  Section  2  provides  that,  if  the  larceny 
is  from  the  person,  section  1  shall  have  no  application;  Held^ 
that  it  was  not  necessary  to  allege  in  the  indictment  that  the 
larceny  wa«  from  the  person  in  order  to  prove  that  fact  and 
take  the  case  out  of  section  1  of  said  Act. 

2.  Where  money  was  taken  from  each  of  two  persons  at  the  same 

time,  a  conviction  for  having  stolen  the  money  of  one  is  not 
a  bar  to  a  prosecution  for  stealing  the  money  of  the  other. 

Indictment  for  larceny,  tried  at  August  Term,  1895,  of 
MooBE  Superior  Court,  before  Hohe^  Judge.  Defendants 
were  indicted  in  ordinary  form  for  stealing  money  from 
one  Harris   in  the  one  case,  and  from  one  Barbee  in   the 
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other  case.  The  evidence  established  that  Barbee  and 
Harris  were  waggoners  in  camp  together  in  Moore  county 
and  were  asleep  by  a  camp  fire,  and  at  night  their  camp 
was  assaulted  by  four  or  five  negroes.  Two  by  the  name 
of  Rice  pointed  pistols  at  Barbee  and  Harris  and  compelled 
them  to  hold  up  their  hands — Barbee  not  holding  quick 
enough  was  fired  at,  and  while  both  were  covered  by  pis- 
tols the  pockets  of  each  were  rifled  by  defendants  and 
money  taken  from  the  person  of  each,  and  all  other  things 
about  the  camp  fire  were  taken  and  carried  away.  There 
was  no  evidence  that  the  value  of  the  entire  property  and 
money  taken  was  over  $20.  Defendant  Bynum  was  there 
aiding  and  abetting.  The  witnesses  testified  they  had  never 
seen  the  negroes  before,  but  they  were  identified  by  other 
evidence.  The  evidence  established  that  the  money  taken 
from  Barbee  and  Harris  was  the  separate  property  of  each. 
The  defendants  were  convicted  and  sentenced  to  a  term  of 
seven  years  each  in  the  penitentiary.  There  was  no  evi- 
dence introduced  as  to  whether  defendants  or  either  of 
them  had  before  been  convicted  of  larceny.  This  was  in 
case  115.  Defendants  excepted  to  the  sentence  of  the  court 
as  against  the  Acts  of  1896  on  larceny.     • 

At  the  same  term  of  the  court,  in  number  149,  the 
defendants  were  indicted  for  stealing  money  from  the  per- 
son of  the  other  waggoner,  W.  W.  Harris.  They  pleaded 
former  conviction  and  not  guilty,  the  pleas  being  together 
by  consent.  The  evidence  was  the  same  as  in  the  other 
case,  except  in  this  case  the  bill  charged  the  defendants 
with  stealing  money  from  the  person  of  Harris.  The  court 
charged  the  jury  that  there  was  no  evidence  of  former  con- 
viction and  defendants  excepted.  Verdict  of  no  former 
conviction  and  of  guilty  as  to  both  defendants,  and  they 
were  sentenced  to  seven  years  in  the  penitentiary  concur- 
rently  with    the    other    case.     Defendants    excepted    and 
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appealed  in  both  cases,  maintaining  in  the  first  ease  that 
the  bill  was  not  sufficient  to  justify  the  sentence,  and  in  the 
second  case,  that  being  the  same  occurrence,  the  defendants 
were  protected  from  a  second  prosecution  by  the  verdict 
and  judgment  upon  the  first  bill.     Appeal  by  defendants. 

The  Attorney  General  and  Messrs.  Douglass  <&  Spencc^ 
for  the  State. 

Messrs.  R.  L.  Burns  and  H.  E.  Norris^  for  the  defend- 
ants (appellants). 

Faircloth,  C.  J.:  The  defendants  are  indicted  in  the 
ordinary  form  for  stealing  the  money  of  B.  E.  Barbee  and 
were  convicted  and  sentenced  to  the  penitentiary  for  seven 
years.  The  evidence  showed  that  the  defendants  assaulted 
said  Barbee  and  W.  W.  Harris,  and  took  from  each  his 
separate  money  during  the  same  asault.  They  were  con- 
victed and  sentenced  at  the  same  terra  of  the  court  for  the 
taking  of  the  money  of  said  Harris.  The  defendants  plead 
former  conviction  and  excepted  to  the  sentence  of  seven 
years,  as  in  violation  of  the  Act  of  1895,  Ch.  285,  as  fol- 
lows: "Sec.  1.  That  in  all  cases  of  larceny  where  the 
value  of  the  property  stolen  does  not  exceed  twenty  dollars 
the  punishment  shall  for  the  first  offence  not  exceed  impris- 
onment in  the  penitentiary  or  common  jail  a  longer  term 
than  one  year. 

"Sec.  2.  That  if  the  larceny  is  from  the  person  or  from 
the  dwelling  by  breaking  and  entering  in  the  day  time. 
Section  1  of  this  Act  shall  have  no  application. 

"Sec.  3.  That  in  all  cases  of  doubt,  the  jury  shall  in  the 
verdict  fix  the  value  of  the  property  stofen." 

There  was  no  evidence  that  the  value  of  the  entire  prop- 
erty and  money  taken  was  over  $20  and  the  verdict  was 
guilty  in  the  manner  and  form  charged  in  the  indictment. 


752  IN  THE  SUPREME  COURT.  [117 

State  u.  Bynum. 

The  case  is  takeu  out  of  the  first  Section  by  the  second 
Section,  as  the  proof  showed  that  the  taking  was  from  the 
person. 

There  was  no  evidence  of  former  conviction,  as  the  case 
referred  to  and  relied  upon  was  for  the  larceny  of  the 
money  of  W.  W.  Harris  at  the  same  time  by  the  defend- 
ants. State  V.  Nash^  86  N.  C,  650.  It  was  not  essential 
that  the  State  should  have  alleged  in  the  indictment  that 
the  taking  was  from  the  person,  so  as  to  take  the  case  out 
of  Section  1  of  the  Act,  as  that  was  a  matter  of  proof  to 
be  shown  in  defense,  the  second  Section  being  a  separate 
and  distinct  part  of  the  Act.  State  v.  Downs^  116  N.  C, 
1064. 

Affirmed. 


STATE  V.  WILL  BYNUM,  et  al. 

Practice — Autrefois  Convict, 

When  the  separate  property  of  two  persons  is  stolen  from  each  at 
the  same  time,  a  conyiction  for  theft  from  one  is  not  a  bar  to 
a  prosecution  for  the  theft  from  the  other. 

Indictment  for  larceny,  tried  hQiore  HoJce^  eA,  and  a  jury, 
at  August  Term,  1895,  of  Moore  Superior  Court.  The 
defendants  were  convicted  and  appealed.  The  facts  are 
stated  in  the  opinion  of  Chief  Justice  Faircloth,  and  in 
the  report  of  another  case  against  same  parties  at  this 
Term.     (See  State  v.  Bynum^  et  alj  ante). 

m 

The  Attorney  General  and  Messrs.  Douglass  dk  Spence^ 
for  the  State. 

Messrs.  R.  L.  Burns  and  H.  E.  Norris.  for  defendants 
(appellants). 
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Faikcloth,  C.  J.:  The  defendants  are  indicted  in  the 
ordinary  form  for  stealing  money  and  one  pocket-knife 
from  the  person  of  W.  W.  Harris,  and  were  convicted  and 
sentenced  to  the  penitentiary  for  seven  years.  The  evi- 
dence showed  that  said  Harris  and  B.  E.  Barbee  were 
asleep  at  night  by  a  camp  fire,  whea  defendants  assaulted 
and  took  from  each  one  his  separate  money  at  the  same 
time.  The  defendants  excepted  to  the  judgaient  of  seven 
years  confinement,  as  a  violation  of  the  Act  of  1895,  Ch. 
285,  and  relied  on  the  plea  of  autrefois  convict.  The 
record  relied  upon  for  the  latter  plea  failed  to  support  it, 
as  it  showed  an  offence  against  another  man,  i.  e.,  B.  E. 
Barbee,  committed  at  the  same  time.  State  v.  Naahy  86 
N.  C,  650.  The  first  exception  is  disposed  of  in  the  other 
case  at  this  Term  against  the  same  parties;  also  the  bill  in 
this  case  charges  the  offence  against  the  person  under  Sec- 
tion 2  of  the  Act. 

No  Error. 


STATE  V.  FRED  WILLIAMS. 

Practice — Statute — Repeal  of  Statute — Evidence  of  Good 

Character  of  Defendant — Election, 

1.  Where  it  appears  from  the  case  on  appeal  that  no  exceptions 

were  taken  by  the  appellant  on  the  trial  below,  and  no  error 
appears  on  the  record,  the  judgment  will  be  affirmed. 

2.  The  re-enactment  by  the  Legislature  of  a  law  in  the  terms  of  a 

former  law  at  the  same  time  it  repeals  the  former  law  is  not 
in  contemplation  of  law  a  repeal,  but  is  a  reaffirmance  of  the 
former  law  Whose  provisions  are  thus  continued  without 
any  intermission. 

8.  The  date  in  an  indietment  is  not  material. 
117—48 
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4.  On  the  trial  of  one  charged  -with  an  offence,  it  is  competent  for 
the  State  to  prove  any  number  of  offences  of  the  kind 
charged,  in  which  case  the  defendant's  remedy  is,  at  the  close 
of  the  evidence,  to  ask  the  court  to  require  the  solicitor  to 
elect  on  which  offence  he  relies,  and  where  no  such  request 
is  made  and  refused  the  conviction  will  not  be  disturbed. 

Indictment  for  intimidation  of  voters  under  Section 
2715  of  The  Code,  tried  before  Boykin,  J.,  and  a  jury,  at 
November  Term,  1894,  of  Greene  Superior  Court.  The 
defendant  was  convicted  and  appealed. 

T?ie  Attorney  General,  for  the  State. 

Mr,  Oeo.  M.  Lindsay,  for  defendant  (appellant). 

Clark,  J.:  The  appellant  having  accepted  the  Solicitor's 
amendment  to  his  statement  of  the  case  on  appeal,  it 
appears  from  the  case  as  thus  amended  that  there  were  no 
exceptions  taken  by  defendant.  The  Attorney  General's 
motion  to  affirm  the  judgment  below  must  therefore  be 
allowed  unless  there  are  errors  on  the  face  of  the  record 
proper.  Taylor  v.  Plummer,  105  N.  C,  56  ;  State  v. 
Brown,  106  N.  C,  645,  and  numerous  other  cases  cited  in 
Clark's  Code  (2nd.  Ed),  682.  Upon  examination  we  find 
none.  The  indictment  sufficiently  charges  intimidation  of 
a  voter  under  The  Code,  Section  2715.  The  defendant 
contends  that  this  section  having  been  repealed  by  Chapter 
159,  Acts  1895,  pending  the  appeal,  the  court  has  no  jurisdic- 
tion. But  said  Act  in  section  41  thereof  re-enacts  verbatim 
the  provisions  of  The  Code,  Sec.  2715.  The  re-enactment 
by  the  Legislature  of  a  law  in  the  terms  of  a  former  law, 
at  the  same  time  it  repeals  the  former  law,  is  not  in  con- 
templation of  law  a  repeal,  but  is  a  re-affirmance  of  the 
former  law  whose  provisions  are  thus  continued  without 
any  intermission.  Bishop's  St.  Crime,  Sec.  181  ;  State  v. 
Sutton,  100  N.  C,  474.     On  the  argument  the  defendant's 
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counsel  strenuously  urged  as  error  that  though  the  indict- 
ment laid  the  offence  on  the  7th  of  the  month,  the  State 
was  allowed  to  show  intimidation  of  the  voter  on  the  8th. 
The  date  in  an  indictment  is  not  material  {Code^  Sec. 
1 189)  and  besides  it  is  competent  for  the  State  to  prove  any 
number  of  offences  of  the  kind  charged  and  the  defendant's 
remedy  is  at  the  close  of  the  evidence  to  ask  the  court  to 
require  the  solicitor  to  elect.  State  v.  Parish^  104  N.  C, 
679;  State  v.  Allen,  107  N.  C,  805.  But  it  does  not 
appear  that  such  motion  was  made  and  refused  in  his  case. 
Indeed  as    we  have   said  there  was  no  exception  of  any 

kind. 

Affirmed. 


STATE  V.  JOHN  GOFF,  JAMES  KEARNEY,  AND  FRANK 

KEARNEY. 

iTidictment  for    Affray — Witness — Impeachment — Testi- 
m.ony,  Competency  of — Evidence  of  Motion, 

1.  Where,  in  the  trial  of  four  persons  indicted  for  an  affray,  three 

of  them  testified  and  the  fourth,  their  antagonist,  was  called 
in  his  own  behalf,  the  other  defendants  had  the  same  right 
to  impeach  him  on  cross-examination  as  though  he  had 
been  a  witness  inteajj  of  a  co-defendant. 

2.  On  the  trial  of  several  persons  for  an  affray,  testimony  that  one 

of  the  defendants  who  was  the  antagonist  of  the  others 
had  stated  to  third  persons  on  the  day  of  the  difficulty  that, 
if  one  of  the  other  defendants  should  come  to  his  house  that 
night,  he  would  kill  him,  was  admissible  for  the  purpose  of 
impeachment  but  incompetent  to  prove  motive. 

3.  It  is  error  to  exclude  testimony  offered  for  several  purposes  if 

it  is  competent  for  one  of  the  purposes. 

4.  Error  in  excluding  testimony  which  is  competent  for  the  pur- 

pose of  impeachment  can  only  be  remedied  by  uemre  de  nouo 
though  the  facts  excluded  may  have  been  subsequently 
brought  out  by  other  witnesses. 
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Indictment  for  aflPray,  tried  before  Oraham^  J.^  and  a 
jury,  at  Spring  Term,  1895,  of  Geeene  Superior  court. 

The  four  defendants  were  tried  jointly  for  the  affray 
charged.  Two  witnesses  were  introduced  on  the  behalf  of 
the  State. 

Henry  Qerganus,  the  first  State's  witness  called,  testified 
substantially  as  follows  :  I  am  a  cousin  of  the  defendant 
Gerganus ;  am  distantly  related  to  him.  This  difficulty 
occurred  at  his  house  on  the  night  of  the  2d  of  last  Janu- 
aiy.  The  defendants  and  I  were  all  under  the  influence 
of  liquor ;  had  been  drinking  wine  at  the  wine  shop  about 
400  yards  from  defendant  Gerganus'  house;  John  Goffand 
the  Kearneys  became  noisy,  and  the  defendant  Gerganus 
ordered  them  to  leave  his  house.  They  did  so,  and  the 
door  was  closed  and  fastened.  Soon  they  returned,  with 
rails  and  pieces  of  scantling,  to  the  door  and  beat  upon  it 
and  forced  it  open.  Defendant  Goff  came  in  first  and 
seized  defendant  George  Gerganus  and  threw  him  and  held 
him  down,  and  the  Kearneys  soon  followed  him  into  the 
house,  one  of  them,  James  Kearney,  I  think,  having  a  fence 
rail.  Nora  Gerganus,  daua^hter  of  the  old  man  (meaning 
defendant  Gerganus)  pulled  Goff  off  her  father.  The  old 
man  George  had  a  gun  in  his  hand  when  he  ordered  Goff 
and  the  Kearneys  to  leave,  and  also  wjien  they  returned. 
When  they  (Goff  and  the  Kearneys)  were  leaving  the 
house,  the  old  man  fired  off  his  gun  at  the  door,  holding 
the  muzzle  up  almost  straight,  and  I  don't  think  he  shot 
at  any  one.  He  also  had  a  pistol,  and  while  they  had  him 
down  he  drew  his  knife.  Goff  got  cut  in  the  face  during 
the  difficulty.  I  don't  know  who  cut  him.  The  two 
Kearneys  are  brothers.  One  of  them,  Frank,  is  a  son-in- 
law  of  defendant  John  Goff. 

Joe  Goff,  the  witness  next  examined  on  behalf  of  the 
State,  testified  substantially  as  follows  :     "I  am  a  son  of 
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the  defendant  John  Goff.  He  and  I  were  invited  to  that 
house  that  ni^ht  by  defendant  Gerganus.  The  old  man 
(defendant)  Gerganns  was  very  much  intoxicated,  and  all 
of  ns  were  under  the  influence  of  liquor.  Defendant  John 
Goff,  turning  sick  from  the  effects  of  the  wine,  one  of  the 
defendant  Gerganus'  daughters  arranged  the  bed  in  the 
front  room  for  him  to  lie  down  on.  He  lay  cross-wise, 
with  his  feet  off  the  bed.  At  the  request  of  the  old  man 
(defendant  Gerganus)  the  defendant  John  Goff  gave  him 
permission  to  take  his  horse  and  road  cart  to  go  to  a  neigh- 
bor's house,  about  a  mile  and  a  half  distance.  I  accom- 
panied him.  We  got  back  about  11  o'clock.  When  we 
returned,  defendant  John  Goff  was  asleep  and  still  lying 
across  the  bed.  Defendant  Gerganus* pulled  off  one  of 
defendant  Goff's  boots,  and  this  awoke  him.  At  this  time 
a  quarrel  arose  between  defendant  Gerganus  and  his^daugh- 
terNora,  and  both  used  very  angry  words  to  each  other. 
She  had  a  hatchet  raised,  and  her  father  slapped  her,  or 
slapped  at  her.  At  this  point,  the  defendant  Goff,  who 
had  then  become  sober,  rose  up  and  tried  to  pacify  the  old 
man  and  his  daughter.  The  defendant  Gerganus  then 
became  greatly  enraged,  and  seemed  to  be  crazed  from 
drink  and  anger  and  he  seized  a  gun  and  walked  into  the 
adjoining  room  and  talked  with  Henry  Gerganus  about 
fifteen  minutes.  Then  he  came  into  the  front  room,  gun 
in  hand,  and  ordered  all  the  other  defendants  out  of  the 
house.  The  defendants  James  and  Frank  Kearney  were 
the  first  to  go  out,  and  defendant  Goff  followed.  As  defend- 
ant Goff  went  to  pass  out,  the  old  man  fired  off  his  gun 
towards  him,  and  the  door  was  suddenly  pushed  by  some 
one  inside,  thereby  pressing  one  of  the  defendant  Goff's 
legs  between  the  door  and  facing.  Then  defendant  Goff 
turned  his  face  towards  the  door  and  pushed  it  away,  to 
release  his  leg,  and  there  stood  defendant  Gerganus   with 
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his  gun  in  one  hand  and  pointing  a  pistol  at  the  defend- 
ant Goff  with  the  other.  Thereupon  defendant  Goff 
seized  defendant  Gerganus  and  pushed  him  backward 
toward  the  bed,  laying  him  down  upon  the  bed  and  hold- 
ing him  down  and^  .trying  to  take  the  pistol  from  him, 
and  at  the  same  time  he  called  for  help  to  take  the  pistol 
from  Gerganus.  He  had  already  got  the  gun  from  his 
grasp  and  threw  it  on  the  floor.  When  he  called,  Jim 
Kearney  and  Frank  Kearney  came  in  and  helped  defend- 
ant Goft' to  disarm  Gerganus.  In  this  struggle  the  defend- 
ant Gerganus  drew  a  knife  from  his  pocket  with  his  left 
hand,  and  on  rising  he  cut  defendant  Goff,  giving  him  a 
severe  and  dangerous  stab  on  the  left  cheek.  Thereupon 
Goff  pressed  Gergtinus  down  on  the  floor  and  kicked  the 
knife  out  of  his  hand.  Then  defendants  Goff  and  James 
and  Frank  Kearney  left  and  I  went  off  with  them.  Neither 
of  them  was  armed,  nor  made  any  effort  to  use  any  weapon 
or  hurt  Gerganus,  and  neither  one  of  them  used  any  more 
violence  or  force  than  was  necessary  to  disarm  Gerganus. 
They  did  not  force  the  door  or  attempt  to  break  in,  nor 
enter  after  they  were  ordered  out,  except  to  aid  in  taking 
away  the  weapons  of  the  defendant  Gerganus. 

Here  the  State  rested  its  case. 

The  defendants,  John  Goff  and  James  Kearney,  were  th'^n 
sworn  and  examined  on  their  own  behalf,  relating  the  facts 
of  the  difliculty,  in  all  material  points,  as  the  State's  wit- 
ness, Joe  Goff,  had  done.  Then  they  introduced  some 
character  evidence,  and  rested  their  case. 

The  defendant  Gerganus'  name  occurring  last  in  the 
indictment,  his  witnesses  were  examined  after  the  conclu- 
sion of  the  evidence  for  the  other  defendants.  The  defend- 
ant Gerganus  was  the  last  witness  examined  on  his  own 
behalf.  He  testified  (among  other  things)  that,  one  of  his 
daughters  objecting   to   the   noise   in   the  house  and  the 
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intoxication  of  the  visitors,  he  ordered  the  other  defendants 
to  leave,  whereupon  they  did  so,  but  that  they  returned 
and  beat  on  the  door,  swearing  their  purpose  to  break  in, 
and  that  at  last  they  forced  open  the  door  and  re-entered 
the  house  ;  that,  as  they  were  going  out,  he  had  discharged 
his  gun  out  of  the  door,  shooting  upward,  his  purpose  being 
to  discharge  the  load,  so  that  the  gun  could  not  be  used  by 
the  other  defendants;  that  on  the  re-entry  of  the  other 
defendants,  the  defendant  Groff  seized  him  violently  and 
struck  him  on  the  forehead,  inflicting  a  severe  hurt,  and 
they  beat  and  bruised  him  as  they  held  him  down  on  'the 
bed,  causing  him  to  bleed  freely,  and  his  clothes  were  cut 
in  several  places ;  that  some  of  the  defendants  had  knives 
ini  their  hands ;  that  he,  himself,  did  have  the  pistol  in  his 
hands,  but  it  was  only  for  the  protection  of  himself  and  his 
family;  that  he  does  not  remember  cutting  the  defendant 
Goff,  and  does  not  know  how  that  cut  was  inflicted,  etc. 

During  the  defendant  Gerganus'  cross-eyamination,  he 
was  asked  by  the  counsel  for  defendants  Goff  and  Kearneys 
this  question,  namely,  "On  the  day  of  the  night  of  that 
difficulty,  did  you  not  tell  Merrimon  Ginn  at  your  house 
that  if  Goff  and  his  friends  came  to  your  house  that  night, 
you  would  kill  you  a  man  ?  "  The  witness  answered  that  he 
did  not. 

He  was  then  asked,  on  behalf  of  the  same  defendants, 
this  question,  namely,  "On  the  same  day  and  at  the  same 
place,  did  you  not  tell  Thomas  Kearney  that  you  were 
expecting  John  Goff  at  your  house  that  night,  and  that  if 
he  came,  you  would  kill  him,  or  hurt  him  badly?''  This 
was  also  answered  in  the  negative. 

On  the  conclusion  of  the  testimony  on  behalf  of  the 
defendant  Gerganus,  no  further  evidence  being  offered  by 
the  State,  the  defendants,  John  Goff,  James  Kearney  and 
Frank  Kearney,  called  in  Merrimon  Ginn  and  Thomas  Kear- 
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ney,  the  persons  referred  to  in  the  croBS-examination  of 
defendant  George  German  us,  and  both  of  whom  had  been 
duly  sworn. 

His  Honor  inquired  for  what  purpose  were  those  wit- 
nesses called  in. 

The  counsel  for  said  Goff  and  the  Kearneys  informed 
the  Court  that  he  proposed  by  these  witnesses  to  contradict 
defendant  Gerganus,  as  to  the  threats  referred  to,  and  to 
prove  the  declarations  of  defendant  Gerganus,  as  set  out 
in  the  questions  specified,  and  this  was  to  show  the  animus 
of  that  defendant  towards  the  defendants,  John  Goff  and 
James  and  Frank  Kearney,  as  affecting  his  testimony,  as 
to  acoount  for  his  conduct  on  the  night  of  the  difficulty. 

The  said  Merrimon  Ginn  was  then  first  offered  with  that 
view. 

The  Court  refused  to  permit  the  witness  to  testify  on 
the  point  named,  and  stated  that  it  would  not  allow  the 
proposed  testimony  from  either  of  the  witnesses,  as  the 
matter  was  collateral. 

The  defendants,  John  Goff,  James  Kearney  and  Frank 
Kearney,  excepted  to  this  ruling  of  his  Honor. 

Verdict  of  "Guilty,"  against  John  Goff,  James  Kearney 
and  Frank  Kearney,  "Not  Guilty"  as  to  Gerganus.  Judg- 
ment against  the  convicted  defendants,  who  appealed. 

The  Attorney  General^  for  the  State. 
Messrs.  Swift  Galloway  and  J,  B.  Baiohelor^  for  defend- 
ants (appellants). 

Avery,  J.  :  This  was  an  indictment  for  an  affray  in 
which  the  theory  of  the  State  was  that  the  defendants 
John  Goff  and  the  two  Kearneys  were  the  guilty  combat- 
ants on  the  one  side,  and  the  defendant  Gerganus  who 
was  acquitted   by  the  jury  was  a  willing  participant  on 
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the  other  side.  After  offering  two  witnesses  on  behalf  of 
the  State,  the  solicitor,  following  the  osual  practice,  rested 
and  gave  the  parties  the  opportunity  each  to  offer  testi- 
mony criminating  his  antagonist  or  antagonists  in  order  to 
exculpate  himself.  In  such  a  contest  the  witnesses  for  the 
one  side  stand,  as  to  the  parties  en  the  other,  in  the  rela- 
tion of  prosecuting  witnesses  and  defendants,  and  hence  it 
is  the  universal  practice  to  compel  them  to  submit  to  cross- 
examination  with  all  of  the  rights  which  are  incident 
thereto  when  they  are  examined  in  chief  on  behalf  of  the 
State.  The  appellants  had  introduced  their  testimony  and 
when  Gerganus  was  upon  the  stand,  as  the  witness  in  his 
own  behalf,  the  other  defendants  had  the  same  right  to 
impeach  him  on  cross-examination  as  though  he  had  been 
a  witness  on  behalf  of  the  State  instead  of  a  co-defendant. 
The  State  might  have  impeached  him  [State  v.  Ejier^  86 
N.  C,  585)  and  the  same  privilege  should  have  been 
allowed  to  his  co-defendants.  If  the  questions  propounded 
by  the  counsel  for  defendants  tended  to  elicit  testimony 
showing  the  temper  and  bad  blood  of  Gerganus  towards  his 
co-defendants  and  was  offered,  not  alone  as  substantive 
testimony  against  him  as  a  defendant,  but  also  in  order  to 
impeach  him  as  a  witness,  it  was  unquestionably  compe- 
tent to  examine  the  witnessses,  whose  names  had  been 
mentioned  in  connection  with  the  time  and  place  of  mak- 
ing the  declarations,  to  contradict  his  denial  that  he  made 
them.  State  v.  Patterson^  2  Ired.,  346 ;  State  v.  SaTn^  8 
Jones,  150.  Tlie  history  of  the  ruling  excepted  to  and 
assigned  as  error,  as  it  appears  in  the  statement  of  the  case, 
is  as  follows:  "During  the  defendant  Gerganus'  cross 
examination  he  was  asked  by  counsel  for  defendants  Goff 
and  the  Kearneys  this  question,  namely,  'On  the  day  of 
the  night  of  that  difficulty,  did  you  not  tell  Merrimon  Ginn 
at  your  house  that  if  Goff  and   his  friends  came  to  your 
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house  that  night  you  would  till  a  man  V  The  witness 
answered  that  he  did  not.  He  was  then  asked  on  behalf 
of  the  same  defendants  this  question,  namely,  ^On  the 
same  day  and  at  the  same  place  did  you  not  tell  Thomas 
Kearny  that  you  were  expecting  John  GoflF  at  your  house 
that  night  andr  if  he  came  you  would  kill  him  or  hurt  him 
badly  V  This  was  also  answered  in  the  negative.  On  the 
conclusion  of  the  testimony  on  behalf  of  Gerganus  no 
further  evidence  being  oifered  by  the  State  the  defendants 
John  GoflF,  James  Kearney  and  Frank  Kearney  called  in 
Merrimon  Ginn  and  Thomas  Kearney,  the  persons  referred 
to  in  the  cross-examination  of  defendant  Gerganus,  and 
both  of  whom  had  been  duly  sworn.  His  Honor  inquired 
for  what  purpose  were  those  witnesses  called  in  ?  The 
counsel  for  GoflF  and  the  Kearneys  informed  the  court  that 
he  proposed  by  these  witnesses  to  contradict  Gerganus  as 
to  the  threats  referred  to  and  to  prove  the  declaration's  of 
Gerganus  as  set  out  in  the  questions  specified,  and  this  was 
to  show  the  animus  of  that  defendant  towards  John  GoflF 
and  James  and  Frank  Kearney  as  aflFecting  his  testimony, 
as  well  as  to  account  for  his  conduct  on  the  night  of  the 
diflBculty.  Merrimon  Ginn  was  then  first  oflFered  with  that 
view.  The  court  refused  to  permit  the  witness  to  testify 
on  the  point  named,  and  stated  that  it  would  not  allow  the 
proposed  testimony  from  either  of  the  witnesses  as  the 
matter  was  collateral.  Defendants  John  GoflF  and  James 
and  Frank  Kearney  excepted  to  this  ruling. 

If  the  testimony  was  competent  for  either  of  the  pur- 
poses indicated  by  counsel  for  the  appellants,  it  was  error 
to  exclude  it.  It  was  clearly  not  competent  to  explain 
the  conduct  of  Gerganus  by  connecting  it  wuth  proof 
of  motive.  The  guilt  or  innocence  of  Gerganus  depended 
entirely  upon  the  facts  and  circumstances  connected  imme- 
diately with  the  transaction.     State  v.  Norton^  82  N.  C, 
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628;  State  v.  Harrell,  107  N.  C,  944;  State  v.  Skidmore^ 
87  N.  C,  509.  If  the  court  had  admitted  the  testimony 
to  contradict  Gerganus  it  would  have  become  necessary  to 
caution  the  jury  to  consider  it  only  for  the  purpose  of. 
impeaching.  But  it  is  not  the  less  error  to  exclude  testi- 
mony offered  for  a  purpose  for  which  it  is  competent, 
because  coupled  with  that  order  is  a  proposition  which  is 
not  tenable  to  admit  it  on  another  ground.  Such  an  error 
is  not  cured  even  by  allowing  other  witnesses  to  testify  to 
the  very  same  facts  which  were  excluded  on  a  cross  exam- 
ination but,  said  Pearson,  C.  J.,  in  State  v.  Murry^  63 
N.  C,  31,  "can  only  be  remedied  by  venire  de  novoy  It 
is  true  that  Gerganus  testified  to  facts  which  if  believed 
would  have  corroborated  the  defendant  Gerganus,  and 
tended  to  show  that  John  Goff  and  .the  two  Kearneys 
fought  willingly.  But  the  jury,  if  they  believed  the  other 
witness  for  the  State,  Joseph  Goff,  might  have  inferred 
that  the  other  defendants  did  not  fight  willingly 'and  used 
no  more  lorce  than  was  necessary  to  disarm  the  defendant 
Gerganus  and  provide  for  their  own  safety.  They  all  tes- 
tified to  substantially  the  same  state  of  facts  as  Joseph 
Goff.  As  the  testimony  of  Henry  Gerganus  and  his  kins- 
man would,  it  seems,  if  believed,  have  left  no  doubt  as  to 
the  guilt  of  the  other  three,  it  was  all  important  in  view 
of  such  a  conflict  that  the  three  appellants  should  have 
the  benefit  of  any  competent  impeaching  testimony.  Won 
constat^  if  it  had  been  admitted,  but  that  Gerganus  might 
have  been  found  guilty,  and  they  might  ha^e  been 
acquitted.  It  may  be  that  the  testimony  of  Henry  Ger- 
ganus going  to  the  jury  as  it  did,  unimpeached  and  cor- 
roborated by  that  of  Henry,  led  them  to  give  credit  to 
him  instead  of  to  Joseph  Goff  and  the  three  appellants. 
Whatever  would  have  been  the  result,  if  no  erroneous 
ruling  had  been  made,  or  whatever  may  be  the  conse- 
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quence  hereafter,  it  seems  clear  that  the  appellants  have 
been  deprived  of  testimony,  of  which  we  know  not  the 
weight  or  worth,  to  the  benefit  of  which  they  are  justly 
entitled.  The  cases  of /S^a^  v.  Ballard,  97  N.  C,  443, 
and  OlarJc  v.  Clark,  65  N.  C,  655,  are  not  in  conflict  with 
the  principles  we  have  stated  as  governing  this  case.  There 
was  no  proposition  in  the  case  at  bar  to  go  into  particu- 
lars of  other  transactions  or  difficulties  and  set  them  up  as 
tending  to  show  bias.  In  such  case  the  danger  of  raising 
numberless  issues  to  distract  the  minds  of  the  jury  would 
be  obvious.  But  the  proposition  was  to  prove  a  threat  of 
bodily  harm  to  be  carried  into  execution  on  that  night  and 
at  his  own  house  where  the  difficulty  occurred.  While  this 
was  not  competent  as  evidence  of  motive,  it  was  admissi- 
ble to  show  temper.  We  conclude  that  the  appellants  are 
entitled  to  a  venire  de  novo. 


STATE  V.  JAMES  SHAW. 

Indictment  for  Perjury — Indictment,    Sufficiency  of. 

An  indictment  for  perjury  which  omits  the  word  '^feloniously** 
as  characterizing  the  charge  is  fatally  defective  under  Ch. 
205,  Acts  of  1891,  which  makes  all  criminal  offences,  punish- 
able by  death  or  imprisonment  in  the  State  penitentiary, 
felonies. 

Indictment  for  perjury,  tried  before  Robinson,  J,,  and  a 
jury,  at  July  Term,  1895,  of  Columbus  Superior  Court 
The  defendant  was  convicted  and  moved  in  arrest  of  judg- 
ment because  the  bill  did  not  charge  the  offence  to  have 
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been  felonioasW  committed.  The  indictment  was  as  fol- 
lows :  "The  jurors  for  the  State  upon  their  oaths  present 
that  James  Shaw,  of  Columbus  county,  did  unlawfully 
commit  perjury  upon  the  trial  of  an  action  in  justice's 
court  before  A.  F.  Toon,  a  justice  of  the  peace  in  Colum- 
bus county  and  Whiteville  township,  wherein  the  State  of 
North  Carolina  was  plaintiff,,  and  James  Shaw  and  John 
Field  and  others  were  defendants,  by  falsely  asserting  on 
oath  that  he  was  not  present  at,  and  did  not  attempt  to 
assist,  and  did  not  assist  in,  an  attempt  to  rescue  B.  L. 
Jones  from  the  jail  of  Columbus  county,  on  or  about  the 
3rd  day  of  June,  1894,  for  which  offence  the  said  defend- 
ant stood  then  charged,  knowing  the  said  statement  or 
statements  to  be  false,  or  being  ignorant  whether  or  not 
said  statements  were  true  ;  contrary  to  the  form  of  the 
statute,"  etc. 

The  motion  in  arrest  of  judgment  was  sustained  and  the 

» 

State  appealed. 

The  Attorney  General,  for  the  State. 
Messrs,  Lewis  cfe  Burhhead,  for  defendant. 

Avery,  J.  :  Since  all  criminal  offences  punishable  with 
death  or  imprisonment  in  a  State  prison  were  by  statute 
(Laws  1891,  Ch.  205)declaredfolonies,  indictments  wherein 
there  has  been  a  failure  to  use  the  word  "feloniously"  as 
characterizing  the  charge  in  the  latter  class  of  cases,  have 
been  declared  fatally  defective.  Stat^  v.  Wilson,  116  N. 
C,  979  ;  8taU  v.  Skidmore,  109  N.  C,  795. 

Whatever  force  there  might  be  in  the  suggestion  of  the 
Attorney  General  that  Section  1189  of  The  Code  renders 
it  unnecessary  to  embody  in  the  charge  what  it  is  not  mate- 
rial to  prove,  if  it  had  been  made  before  the  latter  statute 
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had  been  so  often  construed,  it  is  now  our  daty  to  adhere 
to  our  decisions. 

There  was  no  error  in   sustaining  the  motion  in  arrest 
and  the  judgment  of  the  court  below  is  afiSrmed. 

AflSrmed. 


STATE  V.  L.  M.  FOUSHEE. 

Indictment  for   Rernoving    Crop — Indictment — Proof — 

Variance, 

Where  an  indictment  for  removal  of  crops  without  notice  to  the 
landlord  charged  an  agreement  by  defendant  to  raise  a  crop 
on  the  land  of  G  and,  on  the  trial,  the  proof  showed  the 
title  to  be  in  another  who  rented  the  land  to  G;  Held^  that 
there  was  no  variance. 

This  was  an  indictment  for  removing  crops  without  noti- 
fying landlord,  tried  before  Hoke^  «/.,  and  a  jury,  at  the 
August  Term,  1895,  of  the  Superior  Court  of  Moore 
couuty. 

On  the  trial,  John  L.  Godfrey,  alleged  landlord,  testified 
that  he  held  the  land  under   some  agreement   or   contract 

with  the  owner,  a  Mrs ,  either  of  rental   or.  under 

contract  purchase — court  does  not  now  recall  which  ;  and 
that  while  so  holding  said  land  under  his  said  contract,  he 
rented  same  to  the  defendant  for  the  year  — ,  being  the 
year  of  the  alleged  removal,  and  within  two  years  before 
and  prior  to  bill  of  indictment,  at  an  agreed  rent.  That 
witness  managed  the  entire  business  of  the  rental  and  had 
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entire  control  of  the  land  under  his  contract,  and  looked 
after  the  whole  matter  himself.  That  defendant,  without 
paying  rent  and  without  giving  witness  a  notice,  etc., 
removed  the  crop  grown  on  said  land  for  said  year,  etc. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
defendant  could  not  be  convicted,  for  that  there  was 
variance  between  allegation  and  proof,  and  that  the  evi- 
dence disclosed  that  title  to  land  was  in  some  person  other 
than  John  L.  Godfrey,  the  alleged  landlord. 

2nd.  Because  th^e  was  no  evidence  that  notice  might 
not  have  been  given  to  some  agent  of  landlord  John  L. 
Godfrey. 

The  court  declined  so  to  instruct  the  jury,  and  defend- 
ant excepted.  There  was  a  verdict  of  guilty,. and  from  the 
judgment  thereon  the  defendant  appealed.  Motion  for  a 
new  trial,  for  error  and  refusal  of  court  to  give  the  instruc- 
tions prayed  for. 

The  Attorney  (reneral  and  Messrs.  Douglass  <&  Spence^ 
for  the  State. 

Mr,  W.  E.  Murchison^  for  defendant  (appellant). 

Clark,  J.:  This  was  an  indictment  for  removing  crop 
without  notifying  the  lessor.  The  indictment  set  out  an 
agreement  to  raise  the  crop  on  the  land  of  one  Godfrey. 
In  the  proof  it  appeared  that  the  title  to  the  land  was  in 
another  person  who  rented  to  Godfrey,  who  in  turn  sub- 
rented  to  the  defendant.  His  Honor  properly  held  that 
this  was  no  variance.  As  to  the  defendant,  Godfrey  was 
landlord  and  vested  with  the  right  to  the  possession  of  the 
crop  and  unless  the  rent  was  paid  it  could  not  be  removed 
without  notifying  him  as  required  by  The  Code^  1759. 

The  testimony  was  that   Godfrey  managed  the    entire 
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business  of  renting  and  looked  after  the  whole  matter  him- 
self. There  was  no  evidence  that  he  had  any  agent.  The 
second  exception,  '^because  there  was  no  evidence  that 
notice  might  not  have  been  given  to  some  agent  of  God- 
frey's," is  without  merit  and  not  supported  by  any  evi- 
dence. 

No  Error. 


STATE  V.  W.  B.  JONES,  et  al. 

JVbtice     to     Prosecutor — Taxing     Costs — LiaMlities    of 

Prosecutor. 

1.  The  notice  required  by  See.  737  of  The  Code  to  be  giyeu  to  a 

prosecutor  to  show  cause  why  he  should  not  be  marked  as 
prosecutor  and  taxed  with  the  costs  of  an  unsuccessful  pros- 
ecution, may  be  given  on  motion  of  the  defendant's  attorney. 

2.  Section  30  of  The  Code^  which  allows  an  attorney  such  time  as 

he  thinks  necessary  for  the  proper  presentation  of  his  client's 
case,  applies  only  to  the  trial  of  criminal  and  civil  actions,  and 
does  not  apply  to  the  arguments  of  counsel  on  motions  and 
questions  arising  during  the  trial. 

3.  It  is  error  to  tax  costs  of  defendant's  witnesses  against  the 

prosecutor  on  a  finding  that  the  prosecution  was  malicious 
and  not  for  the  public  good  in  the  abseoce  of  a  finding  that 
the  witnesses  were  proper  for  the  defense. 

4.  Where  the  court  below  taxed  the  costs  of  an  unsuccessful  pros- 

ecution against  the  prosecutor  without  finding  that  the 
defendant's  witnesses  were  proper  for  the  defense,  as 
required  by  Sec.  737  of  Hie  Code^  judgment  will  be  allowed 
to  stand  if  the  court  below  will  make  and  certify  requisite 
finding  that  the  said  witnesses  were  proper  for  the  defense. 


N.  C]  SEPTEMBER  TERM,  1895.  769 


State  v.  Jones. 


This  was  a  criminal  action,  tried  before  Norwood^  «/., 
at  March  Term,  1895,  of  the  Superior  Court  of  Moore 
county. 

The  defendants,  W.  B.  Jones  and  Susan  Burt,  were 
indicted  at  December  Term,  1895,  of  said  Superior  Court  for 
fornication  and  adultery,  and  upon  their  trial  at  March 
Term,  1895,  the  jury  returned  a  verdict  of  "not  guilty."  At 
the  opening  of  said  trial,  counsel  for  the  defendants  gave 
notice  in  open  court  that,  in  case  of  an  acquittal  of  the  defend- 
ants, a  motion  would  be  made  to  mark  as  prosecutors,  and 
tax  with  the  costs,  J.  E.  Phillips  and  T.  H.  B.  Pierce,  the 
said  Phillips  and  Pierce  being  then  present  in  court.  The 
trial  was  completed  on  the  6th  day  of  March,  and  on  the 
same  day,  on  motion  of  the  defendants'  counsel,  and  with- 
out the  instance  of  the  solicitor,  his  Honor  made  the  fol- 
lowing order  in  said  cause : 

"It  is  ordered  by  the  court  that  T.  H.  B.  Pierce  and 
J.  E.  Phillips  show  cause,  if  any  they  have,  on  Thursday 
of  the  present  Term  (March  7th),  why  they  should  not  be 
marked  as  prosecutors  of  record,  and  taxed  with  the  costs 
in  this  action." 

Notice  of  this  order  was  served  on  said  Pierce  and  Phil- 
lips, and  on  return  day  (March  7th)  they  entered,  by  their 
counsel,  a  special  appearance,  and  moved  to  dismiss  said 
motion,  for  that  sufficient  notice  of  said  motion  to  mark  as 
prosecutor  and  tax  with  the  costs  had  not  been  given  them  ; 
and  upon  the  further  grounds  that  the  motion  must  be 
made  at  the  instance  of  the  solicitor,  or  at  least  with  his 
approval.  The  court  overruled  the  motion  to  dismiss,  and 
the  said  Phillips  excepted  in  apt  time. 

After  hearing  testimony,  his  Honor  stated  that  he  was 

convinced  as  to  the  controversy,  from  the  testimony  of  all 

the  witnesses  in  the  case  at  the  trial,  the  testimony  of  the 

witnesses  for  the  State  at  this  hearing,  and  the  testimony 
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of  the  respondent  Phillips  himself,  and  that  he  did  not 
desire  to  hear  testimony  of  common  reports,  begun  possibly 
by  respondent  himself ;  and  he  refused  to  hear  further  tes- 
timony of  witnesses  offered  by  respondent  to  show  facts 
and  circumstances  going  to  prove  that  said  prosecution 
was  required  by  the  public  interest.  To  all  of  which  the 
respondent  Phillips  excepted. 

The  counsel  employed  by  the  respondent  Phillips  to  rep- 
resent him  in  said  motion,  then  addressed  the  Court  in  ref- 
erence to  the  law  and  facts  in  said  case  and,  before  the  first 
attorney  had  concluded,  his  Honor  refused  to  hear  them 
further,  and  stopped  the  argument.  To  all  of  which  the 
respondent  Phillips  excepted. 

His  Honor  then  proceeded  to  find  the  following  facts 
from  the  evidence  : 

1st.  That  the  defendant,  W.  B.  Jones,  was  indebted  to 
the  respondent,  J.  E.  Phillips,  in  a  sum  exceeding  six 
hundred  dollars,  and  that  said  Phillips  had  brought  an 
action  for  the  recovery  of  the  same,  and  had  failed  to  col- 
lect it. 

2nd.  That  said  respondent,  Phillips,  had  consulted  his 
counsel,  Mr.  J.  C.  Black,  an  attorney  of  this  Court,  as  to 
'  whether  it  would  be  advisable  for  said  respondent  to  pros- 
ecute said  W.  B.  Jones  for  fornication  and  adultery  with 
the  defendant,  Susan  Burt,  and  had  asked  his  said  counsel 
if  such  a  course  would  not  be  a  help  to  respondent  in  the 
collection  of  his  said  debt ;  and  that  said  J.  C.  Black,  his 
said  counsel,  advised  said  respondent  not  to  take  such  a 
course,  telling  said  respondent  that  if  he  did  so  he  would 
injure  his  case,  and  said  counsel  protested  against  his  insti- 
tuting the  prosecution. 

3rd.  That  afterwards  said  respondent,  J.  E.  Phillips, 
did  set  on  foot  the  prosecution  of  this  case,  and  for  that 
purpose  he  consulted  with  the  solicitor  for  the  State,  and 
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induced  the  other  respondent  to  go  before  the  solicitor, 
and  also  before  the  grand  jury,  to  find  the  bills  of  indict- 
ment. 

4th.  That  said  respondent,  J.  E.  Phillips,  employed 
counsel  to  assist  the  solicitor  in  the  trial  of  the  cause. 

Upon  these  facts,  his  Honor  adjudged  ks  follows : 

"It  is,  therefore,  considered  by  the  court  that  this  prose- 
cution was  malicious,  and  that  it  was  not  required  by  the 
public  interest ;  and  it  is  ordered  by  the  Court  that  said 
respondent,  J.  E.  Phillips,  be  marked  prosecutor  on  the 
record,  and  it  is  adjudged  that  he  pay  the  costs  of  the 
cause,  to  be  taxed  by  the  clerk,  including  the  fees  of  the 
defendants'  witnesses,  and  said  respondent  is  ordered  into 
the  custody  of  the  sheriff  until  said  costs  be  paid." 

To  all  of  which  the  respondent,  J.  E.*Phillips,  excepted 
and,  for  the  errors  assigned,  appealed. 

The  Attorney  General^  for  the  State. 
Messrs,   W.  E,  Murchison  and  Douglass  &  Sjpence^  for 
prosecutor. 

FuKCHES,  J. :  This  was  a  motion  and  order  of  the  Supe- 
rior Court  of  MooRE  County,  taxing  one  Phillips  with  the 
costs  of  the  State  prosecution.  W.  B.  Jones  and  Susan 
Burt  were  indicted,  tried  and  acquitted.  At  the  conclu- 
sion of  the  trial  the  court  ordered  notice  to  be  given  to  said 
Phillips  to  appear  on  the  next  day  and  show  cause  why  he 
should  not  be  marked  as  prosecutor  and  taxed  with  the 
costs  of  the  prosecution.  Notice  of  this  motion  was  served 
on  Phillips  and  on  the  day  fixed  by  the  order  said  Phillips, 
by  attorney,  entered  a  special  appearance  and  moved  to 
dismiss  for  the  reasons  that  he  had  not  been  properly 
served  and  that  the  motion  was  made  by  the  counsel  of 
defendant  Jones,  when  it  could  only  be  made  by  the  solic- 
itor or  by  his  approval.. 
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Neither  of  these  objections  can  be  sustained.  The  Act 
of  1874,  amended  by  the  Act  of  187i),  Code,  Section  737, 
authorized  the  court,  upon  notice,  to  mark  Phillips  prose- 
cutor after  the  prosecution  had  ended.  The  object  of 
notice  is  only  to  give  the  party  a  day  in  court,  and  it  mat- 
ters not  how  he  gets  the  notice,  if  he  appears  and  defends 
under  it.  This  may  be  done  on  motion  of  defendant's  coun- 
sel or  by  the  court  of  its  own  motion.  State  v.  Hamilton^ 
106  N.  C,  660.  The  court  should  find  the  facts.  That 
was  done  in  this  case,  and  the  findings  are  not  reviewable 
in  this  Court.  State  v.  Hamilton,  supra  ;  State  v.  Roberts, 
106  N.  C,  662,  and  State  v.  Oweris,  87  N.  C,  565. 

But  Mr.  Phillips,  through  counsel,  makes  the  further 
objection  that  his  Honor  after  hearing  bis  evidence  would 
not  hear  evidence  of  the  reports  in  the  neighborhood  ;  and 
that  the  court  stopped  his  counsel  before  he  had  said  all  he 
wished  to  say  in  his  behalf,  and  insists  that  this  is  in  vio- 
lation of  Section  30  of  The  Code,  We  do  not  think  so. 
This  section  only  applies  to  the  trial  of  criminal  or  civil 
actions.  It  does  not  apply  to  the  argument  or  discussion 
which  may  and  often  does  arise  upon  motions  and  ques- 
tions during  the  progress  of  a  trial.  And  it  is  well  it  does 
nt)t.  Were  this  so,  in  some  counties  we  are  satisfied  it 
would  be  almost  impossible  to  do  the  business  of  the  court. 

Neither  do  we  think  the  other  objection  can  be  sustained. 
The  court  was  the  trier  of  the  facts  upon  the  question 
before  it — not  issue  of  fact  but  question  of  fact.  The  court 
had  heard  Phillips'  witnesses  as  to  facts  and  Phillips  him- 
self, and  makes  his  findings  from  all  the  evidence  includ- 
ing that  ol  Phillips.  And  after  hearing  all  this,  we  do  not 
think  we  can  say  it  was  error  in  the  court  not  to  prolong 
the  matter,  and  hear  evidence  as  to  the  reports  in  the 
neighborhood. 
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But  the  court  after  finding  that  the  prosecution  was 
frivolous  and  malicious  and  not  for  the  public  good  with- 
out finding  that  defendant's  witnesses  were  proper  for  the 
defence,  ordered  that  Phillips  should  pay  the  costs  of  the 
prosecution,  including  defendant's  'witnesses  and  to  this 
Phillips  objects.  The  Code^  Sec.  737,  requires  that  the 
Judge  shall  certify  that  they  were  proper  for  the  defence, 
and  we  are  unable  to  find  where  this  question  has  ever 
been  presented  or  directly  passed  upon  by  this  Court.  In 
State  V.  Owens^  87  N.  C.,  565,  which  was  an  order  taxing 
a  prosecutor  with  costs,  it  includes  such  witnesses  for  the 
defence  as  are  certified  by  the  counsel  to  have  been  proper 
for  the  defence,  and  this  Court  approved  that  judgment. 
Bat  this  was  not  the  point  in  the  appeal  and  was  only 
incidentally  presented.  Also  State  v.  Massey^  104  N.  C, 
880.  The  case  of  State  v.  Roherts,  106  N.  C,  662,  which 
was  also  a  judgment  taxing  the  prosecutor  with  the  costs, 
but  did  not  find  and  certify  that  the  prosecution  was  frivo- 
lous, malicious  or  was  not  for  the  public  good.  This  Court 
held  that  this  judgment  was  erroneous,  and  that  the  statute 
only  allowed  a  party  to  be  taxed  as  prosecutor  with  the 
costs  upon  the  finding  of  these  facts. 

In  this  case  it  is  found  that  the  prosecution  was  frivolous, 
malicious  and  not  for  the  public  good,  but  it  fails  to  find 
that  defendant's  witnesses  were  proper  for  the  defense, 
and  reasoning  in  this  case  from  analogy  to  the  point 
decided  in  Roberts'  case,  supra^  we  must  hold  there  was 
error  in  that  part  of  the  judgment  that  taxed  the  prosecu- 
tor Phillips  with  defendant's  witnesses.  But  the  Court 
say  in  Roberts'  case  the  prosecutor  is  not  necessarily 
relieved  from  this  cost,  if  the  court  below  should  find  the 
facts  required  by  the  statute  authorizing  the  order.  So  we 
say  in  this  case,  that,  if  the  court  below  will  find  and  certify 
that  these  witnesses  were  proper  for  defendant's  defence, 
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the  judgment  may  stand  ;  if  not,  it  must  be  modified  so  as 
not  to  tax  the  prosecutor  with  the  witnesses  for  the 
defence. 

Modified  and  AflSrmed. 


STATE  V.  JOHN  H.  SNOW. 


Indictment /or  Distilling  and  Selling  Liquor  within  Pro- 
hibited District — Judicial  Notice — Statute — Local 
Prohibitory  Laws —  Validity — Repeal. 

1.  The  courts  will  take  judicial  notice  of  the  political  sub-diyisions 

of  the,  State ;  hence,  where  in  an  ^^oniDibas^^  act  prohibiting 
the  sale  of  spirituous  liquors  in  certain  localities,  an  alpha- 
betical list  of  counties  is  given,  each  name  being  followed  by 
a  list  of  the  places  withiu  a  certain  distance  of  which  the 
sale  or  manufacture  of  liquor  is  prohibited,  the  courts  will 
take  judicial  notice  of  the  fact  that  the  names  in  alphabet- 
ical order  are  names  of  counties  although  the  word  "county" 
nowhere  appears  in  the  act. 

2.  The  Legislature  has  the  power  to  pass  local  prohibitory  laws 

forbidding  the  manufacture  and  sale  of  intoxicating  liquors 
within  certain  designated  localities. 

8.  A  law  prohibiting  the  sale  of  intoxicating  liquors  within  two 
miles  of  a  particular  church  is  valid,  notwithstanding  a 
part  of  the  territory  so  specified  is  within  the  limits  of  a 
town  whose  charter  had  prior  to  such  enactment  empowered 
it  to  license  liquor  selling. 

4.  Private  Acts  1895,  c.  107,  empowering  the  voters  of  Mt.  Airy  to 
decide  by  election  whether  the  sale  of  intoxicating  liquors 
within  the  municipality  should  be  licensed,  does  not  repeal 
Acts  1898,  c.  298,  §  2,  forbidding  the  manufacture  or  sale  of 
spirituous  liquor  within  two  miles  ot  Oak  Grove  Church,  in 
Surry,  though  a  part  of  the  territory  so  specified  falls  within 
the  limits  of  Mt.  Airy,  as  the  only  effect  of  the  subsequent 
act,  in  case  the  majority  of  votes  are  for  license,  would  be  to 
except  from  the  operation  of  the  prohibitory  law  so  much 
of  the  specified  territory  as  is  embraced  within  the  limits  of 
Mt.  Airy. 
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Indictment  for  manufacturing  Bpirituous  liquors  within 
two  miles  of  Oak  Grove  Church  in  Surry  county,  tried 
before  Brown^  */.,  and  a  jury,  at  Fall  Term,  1895,  of  Surby 
Superior  Court.  By  consent  the  jury  returned  a  special 
verdict  as  follows : 

"Oak  Grove  Church  is  near  Mt.  Airy,  Surry  county 
(which  is  an  incorporated  town),  and  is  one  mile  outside 
corporate  line.  The  defendant  operates  a  distillery  within 
the  limits  of  the  town  of  Mt.  Airy,  and  his  distillery  is 
within  two  miles  of  Oak  Grove  Church,  and  within  two 
miles  of  Male  Academy,  in  Mt.  Airy.  Act  1893,  chapter 
298,. section  2,  is  part  of  this  finding." 

The  defendant  distilled,  and  sold,  one  quart  of  brandy 
at  his  distillery,  within  two  months  before  the  finding  of 
this  bill. 

Under   Act   1895,   Private  Laws,  chapter  107  (made  a  ^ 
part  of  this  finding),  an  election  was  held  in  May,  1895 ; 
the  result  was  in  favor  of  *'No  license,"  by  a  large  major- 
ity. 

The  Act  of  Assembly,  1881,  chapter  98;  the  act  of 
Assembly,  1895,  chapter  159,  section  7  (Private),  are  all 
made  part  of  this  finding. 

Upon  the  rendering  of  such  special  verdict,  the  court 
adjudged  the  defendant  guilty,  and  directed  the  jury  to 
render  a  verdict  of  "Guilty,"  which  verdict  was  rendered 
and  recorded. 

The  defendant  excepted  to  the  direction  and  order  of 
the  court.  The  court  rendered  judgment  and  fined 
defendant,  who  appealed. 

The  Attorney  General^  for    the   State. 
Messrs,  J,  E,  Boyd^  J.  N.  Staples  and  Glenn  &  Manly ^ 
for   defendant  (appellant). 

Clark,  J.  :     Chapter  298,  Acts  1893,  "An   act  to  pro- 
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hibit  the  sale  of  spirituous  liquor  in  various  localitiris", 
gives,  as  is  usual  in  such  ^'omnibus"  acts,  an  alphabetical 
list,  "Alexander,  Alleghany,  Anson,  Ashe,"  &c.,  each 
name  followed  by  a  list  of  places  within  a  certain  distance 
of  which  the  sale  or  manufacture  of  liquor  is  prohibited. 
The  courts  take  judicial  notice. of  the  political  sub-divis- 
ions of  the  State,  because  they  are  prescribed  by  statute, 
State  V.  jBay,  97  N.  C,  510.  Seeing  that  in  this  list  all 
the  names  al-e  those  of  counties,  when  Surry  is  reached 
it  would  be  "sticking  in  the  bark"  indeed  not  to  construe 
that  part  of  the  Act  as  referring  to  Surry  county.  The 
power  of  the  Legislature  to  pass  local  prohibitory  acts  is 
settled  in  State  v.  Barringer^  110  N.  C,  526,  and  cases 
there  cited.  Nor  is  there  any  more*  force  in  the  second 
objection  raised  by  the  defendant.  The  Act  (Section  2) 
^  forbids  the  making,  selling  or  disposing  of  spirituous 
liquor  with  a  view  to  remuneration  within  two  miles  of 
Oak  Grove  Church  (and  divers  other  places)  in  Surry. 
The  special  verdict  finds  that  the  defendant  distilled  and 
sold  spirituous  liquor  within  two  miles  of  said  Oak  Grove 
Church.  The  additional  fact  that  said  distillery  was 
within  the  limits  of  Mt.  Airy,  an  incorporated  town,  has 
no  bearing,  for  even  had  the  charter  conferred  on  said 
town  the  right  to  license  liquor  selling,  the  Legislature  is 
not  debarred  from  curtailing  or  withdrawing  such  right  by 
a  subsequent  act  embracing  Mt.  Airy  within  territory 
wherein  the  sale  or  manufacture  of  spirituous  liquor  is 
prohibited.  The  charter  (Private  Acts,  1887,  Ch.  62, 
Sections  31  and  35)  however,  if  it  had  been  enacted  subse- 
quent, instead  of  prior  to  the  Act  of  1893,  would  not  have 
abrogated  by  implication  the  express  prohibition  in  the 
Act  of  1893.     State  v.   Witter,  107  N.  C,  792. 

Nor    does  Chapter   107,  Private   Acts   1895,  avail    the 
defendant.     That   merely   empowered   the   voters   of  Mt. 
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Airy  to  decide  by  an  election  whether  or  not  the  sale  of 
spirituous  liquors  should  be  licensed  within  said  munici- 
pality. Had  the  majority  of  votes  at  such  election  been 
cast  in  favor  of  license,  the  result  would  have  been  to 
except  from  the  operation  of  the  prohibitory  act* of  1893 
80  much  of  the  territory  within  two  miles  of  Oak  Grove 
Church  as  was  embraced  within  the  limits  of  Mt.  Airy. 
And  even  then  this  exception  would  not  have  availed  the 
defendant  as  such  modification  would  have  permitted  only 
the  sale  but  not  the  making  of  spirituous  liquor  within 
the  excepted  territory.  The  special  verdict  finds  however 
that  such  election  went  "in  favor  of  No  License  by  a 
large  niajority."  So  the  provision  of  the  Act  of  1893 
(Ch.  298)  prohibiting  the  mannfacture  or  sale  of  spirit- 
uous liquor  within  two  miles  of  Oak  Grove  Church  has 
received  no  modification  and  the  court  in  adjudging  the 
defendant  guilty  upon  the  special  verdict  committed  no 
error. 

No  Error. 
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STATE  V.  JOHN  H.  SNOW. 

Indictment    for    Selling     Intoxicating     Liquors — Local 
Prohibitory   Acta — Reference     to   Statute — Jurisdiction. 

1.  It  is  not  necessary  that  an  indictment  for  violating  the   pro- 

visions of  a  local  prohibitory  act  should  refer  to  the  statute 
as  that  is  a  matter  of  law,  not  of  fact;  and  if  an  act  charged 
in  an  indictment  is,  in  fact,  a  violation  of  any  statute,  a 
reference  to  a  wrong  act  is  immaterial  and  mere  F-urplusage. 

2.  The  jurisdiction  of  the  Superior  Court  to  try  an  indictment 

charging  the  violation  of  Acts  1893,  c.  298,  §  2,  which  for- 
bids the  sale  of  spirituous  liquors  within  two  miles  of  Oak 
Grove  Church,  is  not  affected  by  the  fact  that  such  indict- 
ment further  avers  the  offence  to  have  heen  a  violation  of 
another  local  act,  the  penalty  for  which  was  within  the 
jurisdiction  of  a  justice  of  the  peace. 

Indictment  for  selling  spirituous  liquors  within  the 
corporate  limits  of  Mount  Airy,  an  incorporated  town  in 
Surry  county,  tried  before  Brown^  «/.,  and  a  jury,  at  fall 
Term,  1895,  of  Surry  Superior  Court.  By  consent  the 
jury  returned  a  special  verdict  as  follows: 

"Oak  Grove  Church  is  situated  one  mile  beyond  cor- 
porate limits  of  Mount  Airy.  The  Male  Academy  is  in 
Mount  Airy.  The  defendant  operates  a  •  distillery  for 
spirituous  liquors  within  the  corporate  limits  of  Mount 
Airy,  and  within  two  miles  of  Oak  Grove  Church  and  the 
said  Academy.  The  defendant  distilled,  and  sold,  at  his 
distillery,  one  quart  of  brandy  to  J.  R.  Hunley,  for  cash, 
within  two  months  before  the  finding  of  this  bill.  Under 
Acts  1895,  Private  Laws,  chap.  107  (made  a  part  of  this 
finding),  au  election  was  held  in  said  town  and  *Xo 
License'  received  a  large  majority.  Following  Acts  made 
part  of*  this  finding :  Acts  1893,  chap.  298,  sec.  2;  1881, 
chap.  98;  1895,  chap.  159,  sec.  7;  Private  Laws  1887, 
chap.  62." 
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Upon  this  finding  the  court  adjudged  defendant  guilty, 
and  directed  the  jury  to  so  find.  Verdict  of  guilty  ren- 
dered and  defendant  appealed. 

The  Attorney  General^  for  the  State. 
Messrs.  J.  If.  Staples^  J.  E.  Boyd  and  Olenn  cfe  Manly ^ 
for  the  defendant  (appellant). 

Clakk,  J.:  The  principal  points  relied  upon  in  this 
case  are  passed  upon  in  State  v.  Snowj  ante.  The  defend- 
ant, however,  makes  the  additional  objection  that  by 
Chapter  98,  Acts  1881,  the  sale  of  spirituous  liquors  was 
prohibited  within  three  miles  of  the  Male  Academy  in 
Mount  Airy  under  a  penalty  within  the  jurisdiction  of  a 
justice  and,  this  proceeding  having  been  begun  within 
twelve  months  after  the  offence,  the  Superior  Court  had  no 
jurisdiction  and  further,  that  the  indictment  was  defective 
in  not  charging  the  sale  to  have  been  "within  three  miles 
of  the  Male  Academy  in  Mount  Airy."  It  is  not  neces- 
sary that  an  indictment  for  violating  the  provisions  of  a 
local  prohibitory  act  should  refer  to  the  statute,  as  that  is 
a  master  of  law,  not  of  fact.  State  v.  Wallace^  94  N.  C, 
827,  cited  and  approved  in  State  v.  Downs,  116  N.  C, 
1064.  For  the  same  reason  if  the  indictment  should  refer 
to  the  wrong  act  it  is  immaterial  and  mere  surplusage, 
when  the  act  charged  is  in  fact  a  violation  of  any  statute. 
The  averment  as  to  the  statute  is  not  a  matter  to  be  proven. 
The  indictment  here  alleges  a  sale  of  a  quart  of  brandy 
"within  the  corporate  limits  of  the  town  of  Mount  Airy 
in  Surry  county,  said  territory  of  Mount  Airy  being  a 
prohibited  territory  and  the  sale  of  spirituous  liquor 
therein  forbidden  by  Act  of  the  General  Assembly  of 
North  Carolina."  The  special  verdict  finds  that  the 
sale  as  aforesaid  was  made    within    the  corporate  limits 
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of  Mount  Airy  and  within  two  miles  of  Oak  Grove  Church. 
Sale  of  spirituous  liquor  within  two  miles  of  said  church 
is  prohibited  by  Act  1893,  Ch.  298,  Sec.  2,  under  pen- 
alty of  fine  and  imprisonment  in  the  discretion 
of  the  court.  Upon  the  facts  charged  in  the 
indictment  and  found  by  the  verdict,  the  defendant  had 
violated  the  latter  act  and  the  Superior  Court  had  juris- 
diction. It  was  mere  surplusage  that  the  indictment  fur- 
ther averred  the  offence  to  have  been  a  violation  of  Chap- 
ter 98,  Acts  1881,  as  that  was  a  matter  of  law  and  not 
issuable.  It  is  sufficient  if  acts  are  alleged  and  prcven 
which  constitute  a  violation  of  the  statute,  though 
another  statute  may  be  referred  to  in  the  indictment. 
The  defendant  cannot  be  prejudiced  thereby  as  the  need- 
less averment  of  the  statute  is  not  a  matter  of  proof 
and  knowledge  of  the  law  is  conclusively  presumed. 
Upon  the  facts  found  in  the  special  verdict  the  defend- 
ant has  violated  equally  the  local  prohibitory  Act  of  1881, 
Ch.  298,  and  that  of  1893,  Ch.  298,  and  the  jurisdiction 
of  the  Superior  Court  attaches  by  virtue  of  the  latter. 

No  Error. 


STATE  V.  CHARLES  MIZE. 

Bastardy — Jurisdiction  of  Justice  of  the  Peace. 

A  justice  of  the  peace  has  by  the  express  terms  of  Section  81,  of 
The  Code^  jurisdiction  to  try  a  bastardy  proceeding  com- 
menced by  the  voluntary  affidavit  of  the  mother. 

Bastardy  proceeding,  tried  de  novo  before  Brown^  J.^  and 
a  jury,  at  July  Term,  1896,  of  Alexander  county,  on 
appeal  from  a  justice  of  the  peace.  The  defendant  was 
convicted  and  moved  to  quash  the  proceeding  and  in  arrest 
of  judgment  upon  the  gjround  that  the  justice  of  the  peace 
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had  no  jurisdiction.     The  motion  was  refused  and  defend- 
ant appealed. 

The  Attorney  General  and  JR,  B.  JSurke,  for  the  State. 
No  counsel,  contra. 

FuRCHES,  J.:  This  is  a  proceeding  in  bastardy,  com- 
menced before  a  justice  of  the  peace  upon  the  voluntary 
affidavit  of  Amanda  Pool,  the  mother  of  the  bastard.  Upon 
the  trial  before  the  justice  the  defendant  was  found  to  be 
the  father,  and  upon  judgment  being  pronounced,  appealed 
to  the  Superior  Court.  In  that  court  the  defendant  pleaded 
not  guilty,  a  trial  was  had,  and  verdict  of  guilty  having 
been  returned  by  the  jury,  "the  defendant  moved  to  quash 
the  proceedings  and  arrest  the  judgment  upon  the  ground 
that  the  justice  of  the  peace  had  no  jurisdiction."  The 
case  was  not  argued  in  this  Court  for  the  defendant,  and 
we  are  not  informed  upon  what  reasoning  he  has  arrived 
at  the  conclusion  that  the  justice  had  no  jurisdiction.  The 
Statute — Code,  Section  31 — in  express  terms  confers  this 
jurisdiction  upon  justices  of  the  peace.  It  is  true  that  it 
provides  that  the  proceeding  must  be  commenced  by  the 
voluntary  affidavit  of  the  mother  or  it  may  be  in  certain 
cases  commenced  by  the  county  commissioners.  But  in 
this  case  the  proceeding  was  commenced  by  the  mother  in 
the  manner  prescribed  by  the  statute.  And  this  jurisdic- 
tion of  the  justice^hasbeen  sustained  by  this  Court  in  xS^a^^ 
V.  Wynne,  116  N.  C,  981.  The  judgment  must  be 
affirmed. 

Affirmed. 
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STATE  V.  JULIUS  HICE,  et.  al. 

Practice — Evidence  of  Good  Character, 

1.  In  all  oases  a  person  accused  of  a  felony  or  misdemeanor,  may, 

on  the  trial,  offer  testimony  of  his  good  character  and  this 
right  does  not  depend  upon  the  defendant's  having  been 
examined  as  a  witness  in  his  own  behalf. 

2.  In  case  a  defendant  offers  testimony  as  to  his  good  character. 

the  prosecution  may  show  the  defendant's  bad  character 
either  by  cross-examination  or  by  other  witnesses. 

This  was  a  criminal  action,  tried  before  Boykin^  «/., 
and  a  jury,  at  Fall  Term,  1894,  of  Caldwell  Superior  Court, 
for  the  crime  of  fornication  and  adultery. 

There  was  evidence  offered  on  the  part  of  the  State  tend- 
ing to  prove  the  guilt  of  both  the  defendants.  The 
defendants  were  not  offered  as  witnesses,  and  did  not  testify 
in  their  own  behalf  at  the  trial  of  the  cause. 

Upon  the  trial  the  defendants  introduced  James  Miller 
as  a  witness,  and  asked  the  witness  if  he  knew  the  general 
character  of  Hice,  to  which  he  answered,  "Yes."  What  is 
it?  To  this  the  State  Solicitor  objected.  Objection  was 
sustained  by  the  court,  the  answer  excluded,  and  the 
defendants  excepted. 

The  counsel  for  the  defendants  then  proposed  to  prove 
by  said  witness  that  the  general  character  of  the  feme 
defendant  was  good.  The  Solicitor  objected.  Objection 
sustained  by  the  court,  and  defendant  excepted. 

There  was  a  verdict  of  guilty.  Rule  for  a  new  trial  by 
defendants,  assigning  as  cause  for  a  new  trial  the  exclusion 
of  the  evidence  offered  as  to  the  general  character  of  the 
defendant  Hice,  and  also  as  to  the  general  character  of  the 
feme  defendant. 

Motion  was  refused  and  defendant  appealed. 
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TTie  Attorney  General,  for  the  State. 

Messrs.  Geo.  N.  Folk,  M.  Silver  and  Lavyrence  Wake- 
field, for  defendants  (appellants). 

Clark,  J.,  ''In  all  cases  a  person  accused  of  a  crime  of 
any  grade,  whether  a  felony  or  a  misdemeanor,  has  a  right 
to  oifer  in  his  defense  testimony  of  his  good  character." 
State  V.  Henry  ,  50  N.  C,  65;  State  v.  Johnson,  60  N.  C 
151;  StaU  v.  Laxton,  75  N.  C,  216;  3  Am.  &  Eng.  Enc,  111. 
This  right  is  not  dependent  upon  the  defendant  having 
been  examined  as  a  witness  in  his  own  behalf,  and  was 
recognized  long  bef  )re  defendants  were  made  competent 
to  testify.  It  is  limited  to  evidence  of  general  character 
and  opens  the  door,  which  would  be  otherwise  closed,  to 
the  prosecution  to  show  the  defendant's  general  bad  char- 
acter either  by  cross  examination  or  by  other  witnesses. 
Rex  V.  Stannard,  7  Carr.  &  P.,  673;  2  Hawkins  P.  C,  Ch. 
46,  Sec.  194.     In  excluding  the  testimony  there  was  error. 

Error. 


STATE  V.  D.  M.  BRITTAIN,  et.  al. 

Indictment  for    Incest — Confession — Confidential    Com- 
munication Between  Husband  and  Wife — Evidence. 

1.  The  general  rule  that  evidence  competent  against  one  only  of 

several  defendants  is  admissible  with  instruction  by  the  court 
that  it  shall  not  be  considered  as  against  the  other,  is  subject 
to  the  exception  that  a  confidential  communication  between 
husband  and  wife  cannot,  on  grounds  of  public  policy,  be  so 
admitted  as  evidence. 

2.  Where  a  wife,  on  threats  of  her  husband  to  leave  her,  confessed 

to  having  committed  incest,  such  confession  being  a  confi- 
dential communication  is  inadmissible  and  its  subsequent 
repetition  to  a  third  party  under  similar  circumstances,  in  the 
presence  of  the  husband,  is  incompetent  in  the  trial  of  an 
indictment  against  the  wife  and  another  for  incest. 
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Indictment  for  incest,  tried  before  J?rya7i,  €/.,andajury, 
at  Fall  Term,  1895,  of  Catawba  Superior  Court.  The 
defendants  were  convicted  and  appealed.  The  facts  appear 
in  the  opinion  of  Chief  Justice  Faircloth. 

The  Attorney  General^  for  the  State. 
Messrs,  Z.  Z.    Witherspoon  and    Jones  dk   Tillett^    for 
defendants  (appellants). 

Faircloth,  C.  J.:  The  defendants,  father  and  daughter, 
are  indicted  for  incest.  This  offence  was  not  indictable  at 
common  law,  but  is  so  by  statute,  Code^  Sections  1060 
and  1061.  The  feme  defendant  was  married  to  A.  H. 
Williams  on  the  12th  of  November,  1893,  at  whose  school 
she  had  been  a  pupil  and  was  visited  by  him  before  mar- 
riage. At  the  time  of  the  marriage  she  was  visibly  preg- 
nant and  her  child  was  born  on  the  26th  of  February, 
1894. 

About  one  week  after  the  marriage  the  husband  urged 
his  wife  to  accuse  her  father  as  the  father  of  the  child,  and 
continued  to  worry  her  for  a  week,  telling  her  finally,  if 
she  would  say  so,  he  would  cease  worrying  her  and  stick 
to  her  for  life,  and  that,  if  she  did  not,  he  would  go  to  the 
State  of  Washington  next  day  and  leave  her  to  sit  alone. 
She  at  last  said  she  would  say  "yes"  to  what  he  would  say 
about  it.  In  a  week  he  took  her  to  his  father,  and  at 
night  told  her  if  she  did  not  state  to  his  step  mother, 
Rosana  Williams,  what  she  had  admitted  to  him,  he  would 
leave  for  Washington  next  day.  He  then  took  her  to 
Rosanna,  and  sitting  between  them,  said  :  "Now  Brentie, 
you  tell  Rosanna  what  you  told  me  about  being  guilty 
of  your  Pa."  She  then,  in  that  condition,  admitted  she 
had  been  guilty  with  her  Pa.  After  thi^  they  slept 
together  as  man  and  wife.     After  Rosanna  had  testified^ 
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the^eme  defendant  was  examined  and  admitted  that  she 
made  the  confession  under  the  influence  and  threats  of  her 
husband,  but  said  it  was  not  true,  and  denied  her  guilt  as 
charged,  and  said  her  husband  was  the  lather  of  her  child. 
On  the  trial  Rosanna  was  examined  by  the  State  to  prove 
this  confession,  when  the  defendants  objected  on  the  ground 
of  incompetency  by  reason  of  the  facts  above  stated.  The 
court  overruled  the  objection,  stating  that  the  con- 
fession was  evidence  against  the  feme  defendant  only. 
Defendants  excepted.  Rosanna  then  testified  to  the  con- 
fession. Several  other  witnesses  were  examined  and  at 
the  close  of  the  evidence  the  defendants  prayed  for  this 
instruction  :  "That  from  all  the  evidence  offered  in  the 
case,  in  no  aspect  thereof  is  there  sufficient  evidence  to 
convict."  This  was  refused  and  that  was  error.  After 
verdict  "appeal  by  the  defendants  prayed  and  granted." 

As  a  general  rule,  evidence  competent  against  one 
defendant  only,  is  admissible,  with  instruction  by  the 
court  that  it  shall  not  be  received  as  evidence  against  the 
other.  To  this  general  rule  the  confession  in  this  case  is 
an  exception,  and  is  so  on  the  ground  of  public  policy. 

The  relation  of  husband  and  wife  is  confidential,  from 
unity  of  "interest  and  sometimes  unity  of  person  as  in  case 
of  a  joint  estate  to  them.  The  law  requires  and  extorts 
this  confidence  and  it  will  protect  it.  Communications 
between  them  cannot  be  exposed  to  public  view.  The 
interest  of  the  home,  the  parties,  the  children  and  especi- 
ally the  peace  and  order  of  society  forbid  it.  Lord  Coke 
said  "it  hath  been  resolved  by  the  justices  that  a  wife  can- 
not be  produced  either  against  or  for  her  husband  quia 
sunt  duae  animae  in  corne  una  ;  and  it  might  be  a  cause 
of  implacable  discord  and  dissension  between  the  husband 
and  wife  and  a  means  of  great  inconvenience."    Co.  Litt., 

6  b. 
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It  is  true  that  the  confession  under  consideration  does 
not  affect  the  husband  in  a  legal  sense,  but  it  does  affect 
her  and  it  violates  the  principle  of  public  policy  above 
referred  to. 

The  first  confession  \Yas  a  confidential  communication 
made  under  the  influence  of  the  husband  and  soon  after 
the  second  confession  was  made  at  his  instance  and  in  his 
presence,  to  Kosanna,  who  was  a  competent  witness, 
whilst  the  husband  was  not.  We  are  to  assume  that  the 
second  was  made  under  the  same  influence  that  produced 
the  first  confession.  It  being  then  incompetent  against 
the  feme  defendant  and  incompetent  against  the  male 
defendant,  because  it  was  not  his  confession,  the  evidence 
should  have  been  \vithheld  and  excluded.  We  do  not  know 
nor  undertake  to  consider  the  weight  of  evidence  before  a 
jury,  but  no  reason  appears  why  incompetent  testimony 
should  be  heard  by  a  jury. 

When  a  confession  is  made  through  hope  or  fear  subse- 
quent confessions  are  presumed  to  proceed  from  the  same 
influence,  until  the  contrary  be  shown  by  clear  proof  and 
until  then  the  latter  confessions  are  not  admissible  evidence. 
State  V.  Roberts^  1  Dev.,  259. 

The  principle  of  excluding  such  evidence  is  ably  consid- 
ered in  the  opinion  in  State  v.  Jolly  a7id  Elizaheik  Whitley y 
3  D.  &  B.,  110,  indicted  for  fornication  and  adultery. 
There,  after  a  divorce  was  duly  certified,  the  feme  defend- 
ant and  Jolly  were  put  on  trial  and  the  divorced  husband 
was  offered  to  prove  the  defendant's  adulterous  intercourse 
while  the  marriage  relation  existed.  It  was  held  that  he 
was  incompetent  to  prove  that  or  any  other  fact  which 
occurred  while  the  marriage  subsisted. 

When  a  person  is  charged  with  crime,  his  answer  or  his 
silence  may  be  considered  by  the  jury.  The  evidence  of 
Dr.  Ford  does  not  fall  within  that  rule,   as  he  did  not 
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charge  the  male  defendant  with  any  offence,  but  talked 
about  reports  and  whiskey. 

With  the  confession  excluded,  we  have  no  difficulty  in 
holding  that  the  evidence  as  a  whole  was  not  of  a  char- 
acter to  go  to  the  jury  on  a  question  of  guilt  or  innocence. 
For  the  errors  assigned  there  must  be  a  new  trial. 

New  Trial. 

Clark,  J.,  (dissenting):  It  can  not  be  controverted 
that  communications  between  husband  and  wife,  on 
grounds  of  public  policy,  can  not  be  given  in  evidence  and 
this  incompetency  can  not  be  removed  by  waiver  or  by  the 
subsequent  divorce  of  the  parties.  But  there  was  no  offer 
here  to  give  in  such  evidence.  It  was  simply  a  confession 
of  a  crime  made  by  a  woman  who  happened  at  the  time  to 
be  married,  and  was  made  to  a  third  party,  not  as  a  trans- 
action or  communication  made  to  lier  husband  but  as  a 
substantive,  independent  confession.  She  did  not  state  in 
her  confession  that  she  had  repeated  the  substance  or  any 
part  of  it  to  her  husband.  It  would  have  been  incompetent 
to  have  shown  that  she  had  done  so  either  to  corroborate  or 
contradict  her,  but  the  substantive  independent  confession 
was  not  rendered  incompetent  by  the  fact  that  perhaps  she 
had  also  made  it  to  her  husband. 

Nor  was  the  bare  fact  that  she  made  the  confession  in 
the  presence  of  her  husband  and  at  his  instance,  he  (not 
she)  remarking  that  she  had  also  told  it  to  him,  conclusive 
evidence  of  duress.  There  was  at  this  time  no  evidence  of 
threats  or  promises.  His  Honor  by  overruling  the  objec- 
tion raised  on  that  ground,  found  that  there  was  no  duress 
and  his  finding  is  not  reviewable.  State  v.  Burgwyn^  87 
N.  C,  572.  Besides  on  the  evidence,  as  it  then  stood,  this 
ruling  was  correct.  The  remark  of  the  husband  that  she 
had  narrated  the  matter  to  him  should  have  been  ruled  out 
if  the  defendants  had  asked  that  it  be  done,  but  they  did 
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not.  If  afterwards,  when  the  wife  was  examined  in  her 
own  behalf,  she  testified  to  a  state  of  facts  which  tended  to 
show  duress,  if  true,  his  Honor  should  have  been  asked  to 
pass  upon  the  sufficiency  of  this  subsequent  evidence  to 
show  duress  by  a  motion  to  strike  out  the  confession  and  we 
can  not  hold  that  it  should  have  been  stricken  out;  certainly 
not  in  the  absence  of  any  ruling  of  the  court  below  upon 
it  and  an  exception  taken.  The  weight  of  the  evidence 
was  for  the  jury  and  can  not  aflfect  the  legal  questions  pre- 
sented for  review. 


STATE  V.  SHEP  BENTON. 


Indictment  for  Slandering  Innocent  Woman — Slander — 

Malice —  Pres  u  mjption. 

Where,  on  the  trial  of  one  charged  with  slandering  an  innocent 
woman,  the  evidence  was  that  the  defendant  said  of  a  chaste 
woman  that  she  looked  lil^e  a  woman  who  had  miscarried,  it 
was  error  to  instruct  the  jury  that  the  words,  per  «€, 
implied  malice.  (Quere^  whether  the  words  alone  are  of 
such  character  as  to  justify  the  court  in  submitting  them 
to  a  jury  upon  a  question  of  guilt.) 

Indictment  for  slandering  an  innocent  woman,  tried  before 
Hoiinson^  e/!,  and  a  jury,  at  January  Term,  1895,  of  Union 
Superior  Court. 

On  the  trial  one  Ingram  Hogler,  a  witness  for  the  State, 
testified  that  in  August,  1892,  he  and  defendant  were 
working  together,  and  a  conversation  arose  between  them 
as  to  why  Nancy  Love  had  left  the  school  she  had  been 
teaching,  and  gone  to  Greensboro  Female  College;  that 
defendant  said  in  this  conversation  that  Miss  Love  had 
returned  and  looked  badly;  that  defendant  saw  her  at  a 
distance  of  40  yards,  and  she  "looked  like  a    woman  who 
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had  miscarried.''  There  was  also  evidence  on  the  part  of 
the  State  that  the  defendant,  after  he  was  indicted  before  a 
magistrate  on  this  same  charge,  said  that  he  intended  to  get 
witnesses  by  whom  he  would  prove  the  charge  preferred 
against  Miss  Love.  Thfere  was  evidence  on  the  part  of  the 
defendant  that  he  did  not  nse  the  words  testified  to  by 
Hogler,  but  that  what  he  did  say  was  "that  Miss  Love 
looked  like  she  had  been  confined  to  her  bed  with  sickness 
for  a  long  time."  It  was  also  denied  by  defendant  through 
his  witnesses  that  he  used  the  language  imputed  to  him  by 
the  State  after  his  indictment  before  the  magistrate. 

Special  instructions  asked  by  the  defendant :  "(1)  That 
the  words,  'confined  to  abed  with  sickness,'  do  not  in  law 
amount  to  a  charge  of  incontinency.  (2)  What  words 
amount  to  such  charge  is  a  question  of  law.  (3)  That  said 
words  are  in  law  not  a  charge  of  inconinency,  and  defend- 
ant is  not  guilty,  and  the  jury  should  aquit.  (4)  That  the 
words,  *she  looked  like  a  woman  who  had  miscarried,'  do 
not  amount  to  a  charge  of  incontinency,  and  the  jury 
should  acquit."  The  court  gave  Nos.  1,  2  and  3,  and  refused 
to  give  No.  4.  Being  requested  by  defendant  to  reduce 
the  charge  to  writing,  the  court  gave  the  following  to  the 
jury:  "Defendant  is  indicted  under  the  statute  which  pro- 
vides that  if  any  person  shall  attempt  in  a  wanton  and 
malicious  manner  to  destroy  the  reputation  of  an  innocent 
woman  by  words  written  or  spoken  which  amounts  to  a 
charge  of  incontinency,  every  person  so  offending  shall  be 
guilty  of  a  misdemeanor.  To  constitute  this  offence  the 
words  spoken  must  amount  to  a  charge  of  actual  illicit 
sexual  intercourse.  It  is  admitted  in  this  case  that  the 
woman  of  whom  the  alleged  slanderous  words  were  spoken 
is  chaste  atid  virtuous.  If,  from  the  evidence,  you  find 
beyond  a  reasonable  doubt  that  defendant  spoke  of  and 
concerning  Nancy  Love  that  'she  looked  like  a  woman  who 
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had  miscaried,'  then  the  law  would  imply  malice,  as  these 
words  of  themselves  amount  to  a  charge  of  incontinencj 
when  spoken  of  a  single  woman,  as  this  woman 
is  admitted  to  be.  If  you  find  that  the  words  spoken 
were  that  *she  looked  like  a  woman  who  had  been 
confined  to  her  bed  by  sickness,'  such  words  would  not 
amount  to  a  chjirge  of  incontiuency,  and  defendant  would 
not  be  guilty.  The  burden  is  on  the  State  to  satisfy  you 
beyond  a  reasonable  doubt  that  defendant  said  she  looked 
like  a  woman  who  had  miscaried.  If  you  so  find,  then  he 
is  guilty  ;  otherwise,  you  will  acquit."  Defendant  excepted 
to  the  refusal  of  the  court  to  give  the  fourth  instruction, 
and  to  that  portion  of  the  charge  to  the  effect  that  the 
words  alleged  by  the  State  to  have  been  used  by  the 
defendant  implied  malice  and  were  j>^r  se  slanderous  wheu 
spoken  of  an  innocent  and  virtuous  single  woman.  Miss  Love 
being  admitted  by  the  defendant  to  be  such. 

There  was  a  verdict  of  guilty  and  defendant  appealed 
from  the  judgment  thereon. 

The  Attorney  General^  for  the  State- 
No  counsel,  contra, 

Faircloth,  C.  J,:  The  defendant  is  indicted  for  slander- 
ing an  innocent  woman.  The  indictment  charges  that  the 
defendant  wantonly  and  maliciou-^ly  declared  in  substance 
that  Nancy  S.  Love  was  an  incontinent  woman.  The 
material  evidence  was  that  the  defendant  said  that  said 
Nancv  ^'looked  like  a  woman  who  had  miscarried."  The 
court  told  the  jury  that  if  they  were  satisfied  beyond  a 
reasonable  doubt  from  the  evidence,  that  the  defendant  said 
she  ''looked  like  a  woman  who  had  miscarried," ^then  he  is 
guilty,  and  the  law  implies  malice  from  such  words  spoken 
concerning  a  single  and  chaste  woman  as  Nancy  is  admit- 
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ted  to  be.  This  was  error,  as  these  words  do  not,  without 
some  evidence  of  the  conditions,  circumstances  arid  sur- 
roundings under  which  they  were  spoken,  ^^r  se  imply  that 
he  intended  to  say  that  the  woman  had  been  guilty  of 
sexual  intercourse.  It  was  an  expression  of  an  opinion  as 
to  her  personal  appearance  and  the  defendant  was  entitled 
to  explain,  if  he  could,  what  he  did  mean.  Under  the 
charge,  however,  the  jury  was  bound  to  render  a  verdict  of 
guilty,  whatever  they  might  have  believed  and  whatever 
the  defendant  may  have  meant.  The  expression  does  not 
necessarily  imply  a  previous  state  of  pregnancy,  as  such 
an  appearance  might  result  from  some  other  cause.  In 
adopting  this  course  we  expressly  reserve  the  question,  if 
it  comes  to  us  again,  whether  the  same  words  alone  are  of 
such  a  character  as  to  justify  the  court  in  submitting  them 
to  a  jury  upon  a  question  of  guilt. 

New  Trial- 


STATE  V.  GEORGE  W.  LONG. 


Indictment    for     Assault — School     Teacher —  Whipping 
Scholar — Malice^  Definition  of — Instructions. 


1.  If  a  teacher  uses  excessive  force  or  inflicts  such  punishment  upon 

a  pupil  as  to  produce  permanent  injury,  or  if  he  inflicts  pun- 
ishment, not  in  the  honest  performance  of  duty,  but,  under 
the  pretext  of  duty,  to  gratify  malice,  he  is  guilty  of  an 
assault. 

2.  Malice  against  mankind  is  wickedness,  a  disposition  to  do  wrong, 

a  diabolical  heart,  regardless  of  social  duty  and  fatally  bent 
on  mischief,  while  particular  malice  is  ill-will,  grudge,  a 
desire  to  be  revenged  on  a  particular  person. 
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3.  On  the  trial  of  a  school  teacher  for  an  assault  upon  his  pupil, 
the  trial  Judge  instructed  the  jury  that  defendant  was  guilty 
if  he  inflicted  a  permanent  injury  or  if  he  inflicted  it  from 
malice,  * 'which  means  bad  temper,  high  temper,  or  quick 
temper"  ;  Held^  that  there  was  error  both  because  of  the  erro- 
neous definition  of  malice  and  the  failure  to  distinguish 
between  general  and  particular  malice,  and  because  it  can- 
not be  known  whether  a  verdict  of  guilty  rendered  under 
such  instruction  was  based  upon  the  finding  that  a  perma- 
nent injury  was  inflicted  or  that  there  was  malice  as  defined 
by  the  trial  Judge. 

Indictment  for  assault,  tried  before  MeareSy  J.j  at  June 
Term,  1895,  of  the  Circuit  Criminal  Court  of  the  Eastern 
District  for  Mecklenburg  county. 

The  defendant  was  a  school  teacher  and  had  whipped 
the  prosecuting  witness,  a  boy  13  years  of  age,  with  a  hick- 
ory switch  or  sprout,  inflicting  injuries  from  which  the  boy 
sufl*ered  some  weeks. 

Zeb  Gardener  testified  :  "I  am  about  thirteen  years  old, 
and  was  going  to  school  to  Mr.  Long  last  February.  He 
whipped  me  with  a  hickory  withe  about  three  feet  long 
and  as  large  at  the  butt  end  as  my  thumb — whipped  me 
for  shooting  a  boy  with  a  small  cross-bow.  The  boy  held 
up  his  hand  for  me  to  shoot  at  and  I  shot  him  with  a  small 
arrow,  which  had  a  pin  in  the  end  of  it.  We  were 
not  mad  at  each  other.  The  bow  would  not  shoot  more 
than  three  steps.  I  did  not  hear  Mr.  Long  tell  me,  before 
I  shot,  not  to  do  so.  HeT  struck  me  seven  times  with  the 
hickory  and  twice  with  the  other  switch.  I  used  crutches 
for  more  than  a  month  to  walk  with.  The  switch  he 
whipped  me  with  was  a  sprout.  Had  been  on  good  terms 
with  Mr.  Long  always  before  that  time.  At  the  time  he 
whipped  me  he  said  I  was  a  good  boy,  had  never  given  him 
trouble  before,  but  that  I  had  disobeyed  him  and  he  would 
have  to  whip  me." 
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Mrs.  Miller  testified:  "I  am  the  grand-mother  of  Zeb 
Gardener.  He  was  thirteen  years  old  last  January.  Zeb 
came  home  on  Monday,  the  day  of  the  whipping ;  did  not 
eat  much  dinner,  and  complained  that  his  leg  hurt  him, 
where  Mr.  Long  had  whipped  him.  There  was  one  cut  on 
his  leg  three  or  four  inches  long — two  others  not  so  long, 
and  were  not  bleeding  ;  his  stocking  was  bloody.  This 
was  12  o'clock;  saw  it  again  that  night;  badly  bruised 
between  the  cuts,  which  were  located  on  the  calf  of  the 
leg.  Monday  night  he  moaned  all  night ;  had  to  prop  up 
his  leg  in  bed.  Tuesday  night  he  complained  and  moaned 
all  night.  I  waked  up  his  father  and  told  him  about  Zeb'^ 
condition.  Zeb  had  his  head  thrown  back  and  had  violent 
pains  and  trembled  like  a  leaf;  gave  him  laudanum  and 
other  things  ;  teeth  chatter*  d  ;  sat  up  with  him  all  night ; 
did  not  seem  to  know  anything  until  Friday  morning  ;  he 
was  continually  crying, .  ^Oh,  my  leg !'  It  was  about  a 
week  before  he  could  get  up  ;  his  leg  was  propped  up  all 
the  time;  after  that  he  went  about  on  crutches;  he  com- 
plains sometimes  now  ;  used  laudanum  and  smoked  sugar 
on  his  leg  ;  on  Wednesday  used  vaseline  and  carbolic  salve. 
Long  acknowledged  that  he  cut  several  times  in  the  same 
place.  Zeb  said  his  knees  and  breast  hurt  him  ;  said  pain 
was  also  in  his  head  and  jaw   and  affected  his  breathing." 

Jonas  Gardener  testified  :  'Vl  am  father  of  Zeb.  I  first 
knew  of  rhe  whipping  Tuesday  night.  He  was  ailing 
before  that,  but  I  did  not  know  what  was  the  matter.  On 
Tuesday  night  he  had  spasms,  jerking  his  head  back  and 
gritting  his  teeth  ;  kept  up  until  one  hour  before  day.  His 
leg  was  swollen  and  bloody ;  water  was  oozing  out.  He 
lay  on  the  pallet  for  thirteen  days.  I  then  brought  him  to 
town  court  week  ;  never  walked  at  all  for  fifteen  days, 
theii  he  used  crutches  for  something  like  a  month.  Long 
was  at  my  house  and  said  he  was  high  strung  and  liable  to 
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get  mad.  Said  he  was  a  little  off  on  that  day  and  was 
mad.  He  said  this  in  the  presence  of  Zeb's  grand- 
mother. I  sent  for  a  doctor  on  Thursday  and  he  would 
not  come.  Long  said  he  whipped  Zeb  because  he  was  dis- 
obedient; that  he  never  had  had  trouble  with  him  before 
and  that  he  was  a  good  boy." 

The  defendant,  G.  W.  Long,  introduced  in  his  own 
behalf,  testified  :  "I  am  a  school  teacher.  Have  been 
teaching  for  some  six  or  eight  years.  Zeb  Gardener,  the 
prosecutor,  was  one  of  my  pupils.  On  Monday  morning 
(the  day  of  the  whipping)  at  recess,  as  I  was  walking  out 
of  the  school  room  on  the  play  ground,  I  saw  Zeb  have  a 
cross-bow  and  an  arrow  with  a  pin  stuck  in  the  end  of  it. 
I  told  him  not  to  shoot  on  the  ground,  as  he  might  injure 
some  of  the  children.  I  was  very  close  to  him,  and,  as  I 
spoke,  he  lowered  the  cross-bow  from  aci  attitude  of  shoot- 
in«:,  which  satisfied  me  that  he  heard  what  I  said.  On  mv 
return,  I  was  told  that  he  had  shot  one  of  the  boys  in  the 
hand,  not  inflicting  any  great  injury.  I  sent  for  Zeb  and 
the  boy  that  was  shot,  and  whipped  them  both  with  the 
same  switch.  Before  whipping  Zeb,  I  told  him  that  I  was 
very  sorry  that  I  had  to  whip  him;  that  he.  had  always 
been  a  good  boy  and  had  never  given  me  trouble  before, 
but  that  I  had  expressly  commanded  him  not  to  shoot  the 
bow  on  the  ground,  and  that  he  had,  almost  immediately, 
violated  mv  instructions.  He  said  that  he  knew  he  had 
done  wrong,  and  was  willing  to  take  the  whippinj^.  I 
struck  him  two  licks  with  a  small  switch  th  it  I  had  in  the 
school  room,  and  the  switch  broke.  I  sent  one  of  the 
bovs  out  for  another  switch.  He  returned  with  two;  both 
of  them  were  hickory  hprouts  of  one  yearns  growth;  the 
lar£:est  one,  at  the  butt  end,  was  about  the  size  of  mv  little 
fiuirer,  and  i»robaMv  three  feet  lon^r.  I  trimmed  the  knots 
oft*  of  it  carefully  and    limbered   it    up  with  my   hand.     I 
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then  struck  Zeb  some  six  or  seven  licks  with  this  switch; 
did  not  intend  to  and  do  not  think  I  struck  him  too  hard. 
I  whipped  him  around  the  legs;  struck  him  on  the  calf  of 
the  leg  (which  was  only  protected  by  a  stocking)  uninten- 
tionally. He  made  no  outcry  until  I  struck  him  the  last 
lick,  and  when  he  made  the  first  sign  of  pain  I  stopped. 
I  then  whipped  the  other  boy  with  the  same  switch,  but 
not  quite  as  hard  as  I  whipped  Zeb.  I  do  not  know 
whether  I  whipped  him  with  the  large  switch  or  the  small 
one.  Mr.  Gardener,  Zeb's  father,  went  to  the  school  house 
afterwards  and  got  possession  of  both  switches,  and  I  have 
not  seen  them  since.  He  made  no  complaint  that 
day  to  me  and  came  back  to  school  Tuesday  and  appeared 
to  be  as  well  as  usual.  On  Wednesday  I  heard  that  his 
father  wanted  to  see  me,  and  I  went  to  the  house  and  saw 
Zeb  lying  on  a  pallet.  His  leg  was  swollen  and  had  three 
whelps  on  the  calf.  In  one  of  them  the  skin  was  broken 
and  it  appeared  to  be  irritated — had  a  bluish,  reddish 
look,  as  if  he  had  caught  cold  in  it.  I  told  Mr.  Gar- 
dener I  did  not  know  I  had  hit  the  boy  hard  enough  to 
inflict  this  wound,  and  that  probably  the  reason  the  skin 
was  broken  in  this  place  was  because  the  hickory  had 
struck  twice  in  that  place.  I  deny  ever  having  told  Gar- 
dener that  I  was  off  and  was  mad.  I  did  not  twist  the 
switch  under  my  foot,  and  was  not  in  the  least  angry.  I 
saw  no  blood  oozing  out  of  the  wound  on  the  day  he  was 
whipped  or  when  I  saw  him  on  Wednesday  at  his  home. 
I  had  no  malice  or  ill  will  toward  the  boy;  he  had.  never 
given  me  trouble  before,  and  I  only  whipped  him  because 
I  felt  it  necessary  to  do  so  to  maintain  discipline  in  the 
school,  and  also  thought  he  needed  punishment  for  diso- 
beying my  orders." 

At  the  close  of  the  evidence,  the  defendant   requested 
the  court  to  charge  the  jury  as  follows: 
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"let  That,  in  order  to  convict  the  defendant,  the  jury 
must  be  convinced  beyond  a  reasonable  doubt,  or  fully 
satisfied,  that  the  injury  was  inflicted  not  for  punishment 
or  for  correction  of  the  boy,  because  of  his  disobedience, 
but  from  malice  towards  him,  or  that  the  injury  is  perma- 
nent. 

"2nd.  That  there  is  no  evidence  of  the  malice. 

"3rd.  That  there  is  no  evidence  that  the  injury  is  of  a 
permanent  character,  such  as  the  law  makes  it  criminal  to 
ihflict. 

"4th.  That  the  defendant  had  the  right  to  punish  the 
boy,  Zeb  Gardener,  for  disobedience,  for  any  violation  of 
the  rules  of  the  school,  and  had  the  right,  also,  to  whip 
him  ;  and,  even  if  the  jury  believe  that  the  punishment  was 
excessive  or  cruel,  they  cannot  convict  unless  they  also 
find  that  the  defendant  was  actuated  by  malice  towards 
the  boy  or  unless  the  defendant  inflicted  a  permanent 
injury  upon  him. 

"5th.  That,  if  the  jury  find  that  the  injury  is  one  from 
which  the  boy,  Zeb  Gardener,  will  recover,  and  that  the 
defendant  was  not  actuated  by  malice,  but  punished  Gard- 
ener because  of  his  disobedience,  they  will  acquit  the 
defendant. 

"6th.  That  the  judgment  of  the  school-teacher  as  to  the 
amount  of  punishment  inflicted  for  any  disobedience  of  his 
pupils  is  presumed  to  be  correct  and  the  burden  is  on  the 
State  to  satisfy  the  jury,  beyond  a  reasonable  doubt,  that 
the  teacher  (the  defendant  in  this  case)  was  either  actuated 
by  malice  towards  his  pupil,  Zeb  Gardener,  or  that  the 
injury  inflicted  is  permanent." 

His  Honor  refused  to  give  the  second  and  third  prayers 
for  instructions  and  remarked  that  the  first,  fourth,  fifth, 
and  sixth  prayers  had  been  substantially  given  in  his  gen- 
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eral  charge  to  the  jury,  and  they  were,  therefore,  not  read 
separately  to  the  jury. 

The  court  charged  the  jury  generally,  as  follows  :  "A 
school  teacher  has  the  authority  to  inflict  such  punishment 
upon  his  pupils  as,  in  his  judgment,  may  be  necessary  for 
purposes  of  correction  and,  although  he  may  be  at  fault  in 
his  judgment  and  inflict  punishment  of  too  great  severity, 
in  fact  amounting  to  cruelty,  yet  he  cannot  be  convicted, 
unless  he  inflicts  some  permanent  injury  upon  his  pupil,  or 
unless  he  inflicts  some  punishment  from  malice.  There 
are,  however,  only  two  cases  in  which  a  school  teacher  can 
be  convicted  of  a  criminal  assault  when  he  is  inflicting 
punishment  upon  his  pupils.  That  is,  where  he  acts  from 
malice  or  when  he  inflicts  a  permanent  injury  upon  the 
pupil.  Malice  means  bad  temper,  high  temper  or  quick 
temper,  and  if  the  jury  find  that  the  injury  was  inflicted 
upon  Zeb  Gardener  from  malice,  as  above  defined,  then 
they  should  convict  the  defendant.  Or,  if  the  jury  should 
find  that  there  was  no  such  malice  and  the  defendant 
inflicted  a  permanent  injury  upon  Zeb  Gardener,  his 
pupil,  they  should  convict  the  defendant,  even  though  he 
was,  at  the  time,  punishing  the  pupil  for  some  disobedience 
or  some  infraction  of  the  rules  of  the  school.  The  State 
must  satisfy  the  jury,  beyond  a  reasonable  doubt,  that  the 
defendant  either  acted  from  malice  or  that  he  inflicted  a 
permanent  injury  upon  Zeb  Gardener  before  they  can  con- 
vict him." 

The  defendant  excepted  to  his  Honor's  refusal  to  give 
the  instructions  prayed  for  by  him,  and  further  excepted 
because  his  Honor  charged  the  jury  that  there  was  evidence 
of  malice,  and  also  evidence  that  permanent  injury  had 
been  inflicted  upon  the  prosecutor,  Zeb  Gardener.  The 
defendant  further  excepted  because  his  Honor  charged  the 
jury  that  malice  meant  bad  temper,  high  temper  or  quick 
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temper,  and  if  the  defendant  inflicted  the  injury  upon  the 
prosecutor  from  bad  temper,  high  temper  or  quick  temper, 
he  would  be  guilty  as  charged  in  the  indictment. 

There  was  a  verdict  of  guilty.  The  defendant  moved 
for  a  new  trial.  The  motion  was  overruled  and  the  defend- 
ant excepted,  the  said  motion  being  based  upon  the  excep- 
tions above  set  forth. 

There  was  a  judgment  upon  the  verdict;  the  defendant 
excepted  and  appealed. 

The  Attorney  Oeneral^  for  the  State. 
Messrs.    Burwell^    Walker    (&    Cansler^  for    defendant 
(appellant). 

Faircloth,  C.  J.:  The  defendant  was  convicted  for 
whipping  a  school  child  about  13  years  of  age.  The 
authority  of  teachers  to  correct  their  pupils  for  disobe- 
dience and  the  limitations  thereon  have  long  since  been  set- 
tled. 

1.  If  they  inflict  such  punishment  as  produces  or  threat- 
ens lasting  mischief,  they  are  guilty. 

2.  If  they  inflict  punishment,  not  in  the  honest  perform- 
ance of  duty,  but  under  the  pretext  of  duty  to  gratify 
malice,  they  are, guilty.  State  v.  PendergrasSj  2  Dev.  <fe 
Bat.,  365. 

His  Honor  charged  the  jury:  "1.  That  if  the  defendant 
inflicted  a  permanent  injury  he  was  guilty.  2.  Malice 
means  had  temper,  high  temper  or  quick  temper,  and  if  the 
injury  was  inflicted  from  malice,  as  above  defined,  then 
they  should  convict  the  defendant."  This  definition  of 
malice  is  imperfect  and  misleading.  It  may  exist  without 
temper,  and  it  may  not  exist  although  the  act  may  be  done 
whilst  under  the  influence  of  temper,  bad,  high  or  quick. 
It  is  well  defined  in  Brooks  v.  Jones^  11  Ired.,  260 :  "Gen- 
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eral  malice  is  wickedness,  a  disposition  to  do  wrong,  a  black 
and  diabolical  heart,  regardless  of  social  duty  and  fataUy 
bent  on  mischief."  This  is  malice  against  mankind.  "Par- 
ticular malice  is  ill  will,  grudge,  a  desire  to  be  revenged 
on  a  particular  person."  This  distinction  was  not  explained 
to  the  jury,  but  the  term  "malice"  was  given  to  them  with 
an  erroneous  definition.  Whether  the  jury  rendered  a 
verdict  of  guilty,  on  the  ground  of  permanent  injury,  which 
was  a  good  ground  if  they  so  believed,  or  on  the  ground  of 
malice,  "as  above  defined,"  we  do  not  and  cannot  know, 
and  we  must  direct  that  the  matter  be  further  inquired  of. 
The  error  was  in  the  mistaken  definition  of  malice.  As  the 
case  goes  back,  we  need  not  discuss  the  other  matters 
argued  before  us.  The  rule  forbidding  the  use  of  excess- 
ive force  applies  to  school  teachers  and  all  in  like  posi-  ' 
tions,  as  it  does  to  all  other  persons. 

New  Trial. 


STATE  V.  MINOR  LYTLE. 


Indictraent   for    Burning    Bam —  Venue — Presuinptive 

Evidence, 

1.  Where  an  indictment  charged  that  an  offence  was  committed  in 

a  certain  county  and,  on  the  trial,  there  was  no  evidence 
that  it  was  committed  in  that  county  and  there  was  no  plea 
in  abatement  or  any  request  that  the  trial  Judge  should 
instruct  the  jury  on  that  matter,  it  was  not  the  duty  of  such 
judge  to  instruct  the  jury  to  render  a  verdict  of  not  guilty. 

2.  Inasmuch  as  Section  1194  of  The  Code  provides  that  it  shall  be 

presumed  that  the  offence  was  committed  in  the  county  in 
which  the  bill  of  indictment  alleges  it  to  have  been  com- 
mitted, the  defendant  must  make  his  denial  by  plea  in 
abatement,  if  he  claims  the  offence  to  have  been  committed 
in  another  county,  and  where  it  is  claimed  that  it  was  not 
committed  in  this  State  at  a^^  it  may  be  shown  as  a  matter 
of  defense  under  the  general  issue. 
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8.  Where  the  bill  of  indictment  charged  that  an  ofFence  was  oom- 
mitted  in  a  certain  county  of  the  State  but  there  was  no 
evidence  of  venue,  the  presumption  under  Section  1194  of 
The  Code  isjthat  it  was  committed  in  the  State. 

4.  On  a  trial  for  arson,  it  was  not  error  to  permit  a  witness  to  tes- 

tify that,  a  short  time  before  the  burning,  defendant  was 
complaining  that  the  prosecutor  claimed  too  much  rent  of 
him  ;  that  the  witness  asked  him  what  he  was  going  to  do 
about  it,  and  defendant  replied,  "I'll  burn  it." 

5.  It  was  not  error  to  permit  a  witness  to  testify  that  on  the  nigbt 

of  the  burning,  about  7 :  30,  he  met  a  man  whom  he  took  to 
be  defendant ;  that  he  was  within  seven  steps  of  the  man, 
in  the  road,  near  witness'  house  ;  that  he  was  a  low,  chunky 
man  ;  that  it  was  too  dark  to  see  whether  he  was  white  or 
black;  that  he  had  his  back  to  witness  and  had  on  a  dark 
sack  coat ;  and  that  he  had  known  defendant  10  years,  and 
seen  him  often. 

Indictment  for  bam  burning,  tried  before  JEwart^  J.,  at 
the  July,  1895,  Term  of  the  Criminal  Circuit  Court  for 
Buncombe  Countv.  The-  defendant  was  convicted  and 
appealed.  The  facts  appear  in  the  opinion  of  Associate 
Justice  FuRCHEs. 

The  Attorney  General  and  Locke  Craig^  for  the  State. 
Messrs,  Adams  cfe  Parker^  for  defendant  (appellant). 

FuRCHES,  J.:  The  exceptions  not  appearing  very  plainly 
from  the  record,  it  was  agreed  by  the  Attorney  General 
and  Mr.  Adams,  who  represented  the  defendant,  to  sub- 
mit the  case  on  three  exceptions:  1.  That  there  was  no 
evidence  that  the  offence  charged  (burning  a  barn)  was  com- 
mitted in  Buncombe  county.  2.  As  to  the  admission  of 
evidence  that  defendant  had  threatened  to  burn  the  bam. 
3.  The  court  erroneously  allowed  the  evidence  of 
Doskins  as  to  seeing  defendant  the  night  of  the  fire. 

The  first  exception  cannot  be  sustained.  The  indict- 
ment charged  the  offence  to  have  been  committed  in  Bun- 
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combe  county.  Defendant  pleaded  not  gnilty  and  went 
to  trial,  and  there  was  no  evidence  introduced  to  show  that 
the  offence  was  committed  in  Buncombe  county,  or  any 
other  county.  It  was  in  evidence  that  it  was  within  eleven 
miles  of  Asheville.  But  we  wiir  leave  this  evidence  out  of 
the  case  in  considering  this  exception.  There  was  no  such 
point  made  on  the  trial,  no  request  that  the  court  should 
rule  upon  this  question,  no  instruction  asked  as  to  this 
point.  But  the  question  is  attempted  to  be  raised  by  the 
exception  as  to  the  charge  of  the  court  that,  there  being 
no  evidence  on  this  point,  the  court  should  have  directed 
the  jury  to  return  a  verdict  of  not  guilty.  For  this  posi- 
tion the  counsel  for  defendant  cited  State  v.  Revels^  Bus- 
bee,  200,  which  tends  to  sustain  his  position.  And  while 
this  case  was  decided  in  1853  it  seems  to  have  been  put 
upon  the  question  of  sufficient  evidence,  and  a  case  in  6 
Eng.  Com.  Law  Reports,  413,  is  cited  as  authority.  And  the 
statute  of  1844  (Code^  Sec.  1194)  seems  to  have  been  entirely 
overlooked. 

This  statute  reversed  the  rule  which  seems  to  have 
obtained  on  the  trials  of  criminal  cases  before  its  enact- 
ment. It  was  intended  to  do  so,  and  we  must  hold  that  it 
did  do  so.  It  provides  that  it  should  be  presumed  that  the 
offence  was  committed  within  the  county  in  which  the 
indictment  charges  it  to  have  been  committed,  and  makes 
it  a  matter  of  defense,  if  this  is  denied  by  defendant,  to  be 
taken  advantage  of  by  plea  in  abatement,  if  it  is  alleged  to 
have  occurred  in  another  county  of  this  State,  as  held  in 
/State  V.  Ouierbridge^  82  N.  C,  617;  or,  where  it  is  insisted 
that  it  was  not  in  this  State  at  all,  it  may  be  shown  as  a 
matter  of  defense  under  the  general  issue,  as  in  State  v. 
MitcJiell^  83  N.  C,  674.  These  cases  clearly  establish  the 
rule  in  such  cases  under  the  statute  of  1844,  supra^  to  be 

a  matter  of  defense,  and  overruled   the  case  of  State  v. 
117—51 
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Jievel,  supra.  But  it  was  insisted  by  counsel  for  defend- 
ant that  the  Act  of  1844  only  made  this  presumption  as 
to  the  county  in  which  the  offence  was  committed,  and  it 
made  no  i)resumption  that  it  was  committed  within  the 
State.  But  it  would  be  so  illogical  to  say  that  it  was  com- 
mitted  in  Buncombe  county,  which  is  a  part  of  the  State, 
and  then  say  it  was  not  committed  within  the  State,  that 
we  must  decline  to  give  this  proposition  our  assent. 

The  second  exception  cannot  be  sustained.  One  Yan 
Allen,  among  other  things,  testified  that  in  a  conversation 
with  defendant  a  sliort  time  before  the  burning,  in  which 
defendant  was  complaining  of  the  prosecutor  Merrill's 
claiming  too  much  rent,  the  witness  asked  defendant  what 
he  was  going  to  do  about  it,  when  defendant  replied  :  "FU 
burn  it,  I'll  burn  it,  I'll  burn  it."  This  evidence  was 
objected  to  by  defendant,  allowed  by  the  court  and 
defendant  excepted  and  cites  State  v.  JTorton,  in  support 
of  his  exception.  But  this  case  is  distinguishable  from 
Norton's  case.  That  was  an  indictment  for  assault  and 
battery.  There  was  no  dispute  as  to  the  parties  engaged 
in  the  difficulty,  and  it  was  held  to  be  incompetent,  as  it 
could  not  tend  to  explain  the  fight.  But  in  that  case  it  k 
said  that  it  is  competent  in  cases  where  it  became  material 
to  show  intent.  This  case  is  a  case  of  circumstantial  evi- 
dence. The  fact  that  the  barn  was  burned  was  not  denied. 
But  who  did  it,  was  the  question.  The  State  alleged  that 
it  was  the  defendant  and  offered  this  evidence  as  one  fact, 
or  link  in  the  chain,  connecting  the  defendant  with  the 
burning;  that  he  had  the  motive  which  is  always  consid- 
ered a  leading  fact  in  circumstantial  evidence.  And  in 
this  view  threats  were  allowed  to  be  proved  in  State  v. 
Rhodes,  111  N.  C,  647 ;  State  v.  Thompson,  97  N.  C,  496 ; 
State  v.  GailoT,  71  N.  C,  88,  all  of  these  cases  being  for 
burning  houses,  and  they  were  all  approved  by  this  Court. 
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The  third  exception  cannot  be  sustained.  John  Daw- 
kins,  among  other  things,  testified:  "I  recollect  the  night 
when  the  barn  was  burnt.  I  met  a  man  whom  I  took  to 
be  tijtle;  I  was  in  7  steps  of  him,  the  man  whom  I  took  to 
be  Lytle,  in  the  road  near  my  house.  He  was  a  low 
chunky  man.  It  was  too  dark  to  see  whether  he  was  white 
or  black.  He  had  his  back  to  me,  had  on  a  dark  sack 
coat.  I  have  known  Lytle  ten  years,  have  seen  him  often. 
Had  I  spoken  to  him  I  would  have  called  him  Lytle.  This 
was  almost  7:30  on  the  Howard  Gap  road.  This  was  the 
night  the  barn  was  burnt."  This  evidence  was  objected 
to,  allowed  and  defendant  excepted,  and  State  v.  Thorp, 
72  N.  C,  186,  is  cited  to  sustain  the  exception.  But  it  will 
be  seen  that  this  case  is  easily  distinguishable  from  Thorp's 
case.  That  case  holds  that  a  witness  should  not  be  allowed 
to  give  his  "impression  as  to  the  matters  of  which  he  has 
no  personal  knowledge,". that  is,  he  should  not  be  allowed 
to  give  the  results  of  his  mind,  his  reasoning,  as  evidence, 
but  only  the  results  produced  on  his  senses,  as  seeing,  hear- 
ing, &c.  In  fact,  the  case  of  State  v.  Thorp,  sustains  the 
ruling  of  the  court  as  does  also  that  of  State  v.  Rhodes, 
supra.  It  is  true  that  it  appears  from  the  evidence  sent 
up  that  upon  cross  examination  by  defendant,  the  wit- 
ness Dawkins  said,  "I  only  judged  it  was  Lytle  from  his 
chunky  build  and  the  fact  that  I  had  heard  he  had  gone  up 
the  road  that  day."  If  this  had  been  the  evidence  called 
out  by  the  State  under  the  objection  of  defendant,  we 
would  have  held  that  the  latter  part  of  the  sentence  ("and 
the  fact  that  I  had  heard  he  had  gone  up  the  road  that 
day")  was  improper  as  a  means  of  identifying  Lytle.  This 
would  have  fallen  within  the  criticism  of  Judge  Reade  in 
delivering  the  opinion  in  State  v.  Thorp,  supra.  But  there 
are  two   reasons  why  it  cannot  avail  the  defendant  here  : 
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it  was  called  out  by  him  on  cross  examination,  and  it  was 
not  objected  nor  excepted  to. 

Affirmed. 


STATE  V.  RICHARD  WHITT. 


Practice — Suspension   of  Judgment — Judgment^  Enforce- 
ment of  After  Being  Suspended  at  Former  Term  of  Court 

1.  When  a  judgment  has  been  suspended  on  the  ag^reement  of  the 

defendant  to  pay  the  costs  and  the  costs  have  not  been  paid, 
the  judgment  may  be  enforced  for  such  failure. 

2.  Where  a  defendant  was  sentenced  to  five  years  imprisonment 

and,  after  serving  six  days,  was  brought  into  court 
at  the  same  term  and  judgment  was  suspended  on  his  agree- 
ing to  pay  the  costs  of  the  prosecution  and  the  money  which 
he  had  embezzled  from  his  sister,  the  court  had  the  power 
at  a  subsequent  term  of  the  court  on  his  failure  to  pay  the 
costs  (but  not  for  his  failure  to  return  the  embezzled  money) 
to  sentence  him  to  imprisonment  for  one  year. 

The  defendant  was  found  guilty  of  embezzlement  at 
November  Terra,  1894,  of  the  Inferior  Court  of  Madison 
county,  and  was  sentenced  to  five  years  in  the  conntj  jail 
of  Madison,  to  be  worked  on  the  public  roads,  pursuant  to 
the  statutes  in  such  cases  provided.  During  the  term  of 
the  said  court,  after  an  imprisonment  of  six  days,  at  the 
suggestion  of  the  solicitor,  counseUfor  the  prosecution,  the 
defendant  was  brought  into  court  and  agreed  to  pay  the 
prosecutor,  his  sister,  the  amount  which  he  had  embezzled 
from  her,  and  the  costs  of  the  case.  Thereupon,  the  court 
ordered  the  clerk  to  make  the  entry  upon  his  record, 
"judgment  suspended."  After  the  adjournment  of  the 
court,  the  attorney  for  the  defendant  requested  the  sheriff 
to  bring  the  defendant  before  the  clerk,  where  and  when 
he  executed  a  deed  of  trust  to  secure  the  prosecutor  the 
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amount  embezzled,  and  the  cost  of  the  action  ;  and,  upon 
the  statement  of  the  defendant  that  he  would  have  the 
same  registered,  the  clerk  directed  the  sheriff  to  release 
him,  which  was  done.  Neither  the  solicitor  or  the  attor- 
neys for  the  prosecution  were  present  at  the  time,  nor  does 
it  appear  that  either  directed  this  action.  The  deed  of 
trust  was  never  delivered  to  the  register  by  the  defendant, 
nor  does  it  appear  what  became  of  it,  and  at  the  February 
(1895)  Term  of  said  Inferior  Court,  the  defendant  beinsj 
in  court,  and  having  failed  to  pay  either  the  amount 
embezzled  or  the  costs,  upon  motion  of  the  solicitor,  was 
prayed  into  custody,  and  committed  to  jail  to  serve  out  the 
sentence  hitherto  imposed.  At  this  Term  of  the  court,  to- 
wit,  February  Term,  1895,  Inferior  Court,  the  solicitor  for 
the  State,  agreed  that,  if  the  defendant  would  file  a  justi- 
fied bond  in  the  sum  of  $500  conditioned  for  his  appear- 
ance at  the  succeeding  June  Term,  1895,  and  would  show 
to  the  court  that  he  had  paid  to  the  prosecutor  (his  sister) 
the  amount  he  had  embezzled  from  her,  and  the  costs, 
that  he  would  recommend  a  suspension  of  the  judgment. 
After  the  adjournment  of  the  court  the  defendant,  through 
his  attorney,  filed  a  deed  of  trust  on  his  real  estate,  in  the 
sum  of  $500,  conditioned  for  his  appearance  at  the  next  term 
of  the  Inferior  Court,  and  thereupon  the  defendant  was 
discharged.  The  Inferior  Court  was  abolished,  and  the  Crim- 
inal Circuit  Court  succeeded  to  its  jurisdiction.  At  this,  the 
June  Term,  1895,  Criminal  Circuit  Conrt^  J^wart^  Judge^ 
presiding,  it  appearing  to  the  court  that  defendant  had  nei- 
ther paid  to  the  prosecutor  (his  sister)  the  amount  he  had 
embezzled  from  her,  nor  the  costs,  and  the  records  of  the 
Inferior  Court  showing  that  judgment  in  the  cause  had  been 
suspended  only  on  motion  of  the  solicitor  for  judgment,  the 
defendant  being  present,  it  was  ordered  by  the  court  that 
the  defendant,  Whitt,  be  imprisoned  for  one  year  in   the 
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it  was  called  out  by  him  on  cross  examination,  and  it   was 
not  objected  nor  excepted  to. 

Affirmed. 


STATE  V.  RICHARD  WHITT. 


Practice — Suspension   of  Judgment — Judgment^  Enforce- 
ment of  After  Being  Suspended  at  Former  Term,  of  Court. 

1.  When  a  judgment  has  been  suspended  on  the  agreement  of  the 

defendant  to  pay  the  costs  and  the  costs  have  not  been  paid, 
the  judgment  may  be  enforced  for  such  failure. 

2.  Where  a  defendant  was  sentenced  to  five  years  imprisonment 

and,  after  serving  six  days,  was  brought  into  court 
at  the  same  term  and  judgment  was  suspended  on  his  agree- 
ing to  pay  the  costs  of  the  prosecution  and  the  money  which 
he  had  embezzled  from  his  sister,  the  court  had  the  power 
at  a  subsequent  term  of  the  court  on  his  failure  to  pay  the 
costs  (but  not  for  his  failure  to  return  the  embezzled  money) 
to  sentence  him  to  imprisonment  for  one  year. 

The  defendant  was  found  guilty  of  embezzlement  at 
November  Terra,  1894,  of  the  Inferior  Court  of  Madison 
county,  and  was  sentenced  to  five  years  in  the  county  jail 
of  Madison,  to  be  worked  on  the  public  roads,  pursuant  to 
the  statutes  in  such  cases  provided.  During  the  term  of 
the  said  court,  after  an  imprisonment  of  six  days,  at  the 
suggestion  of  the  solicitor,  counsel.for  the  prosecution,  the 
defendant  was  brought  into  court  and  agreed  to  pay  the 
prosecutor,  his  sister,  the  amount  which  he  had  embezzled 
from  her,  and  the  costs  of  the  case.  Thereupon,  the  court 
ordered  the  clerk  to  make  the  entry  upon  his  record, 
"judgment  suspended."  After  the  adjournment  of  the 
court,  the  attorney  for  the  defendant  requested  the  sheriff 
to  bring  the  defendant  before  the  clerk,  where  and  when 
he  executed  a  deed  of  trust  to  secure  the  prosecutor  the 
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amount  embezzled,  and  the  cost  of  the  action  ;  and,  upon 
the  statement  of  the  defendant  that  he  would  have  the 
same  registered,  the  clerk  directed  the  sheriff  to  release 
him,  which  was  done.  Neither  the  solicitor  or  the  attor- 
neys for  the  prosecution  were  present  at  the  time,  nor  does 
it  appear  that  either  directed  this  action.  The  deed  of 
trust  was  never  delivered  to  the  register  by  the  defendant, 
nor  does  it  appear  what  became  of  it,  and  at  the  February 
(1895)  Term  of  said  Inferior  Court,  the  defendant  beingj 
in  court,  and  having  failed  to  pay  either  the  amount 
embezzled  or  the  costs,  upon  motion  of  the  solicitor,  was 
prayed  into  custody,  and  committed  to  jail  to  serve  out  the 
sentence  hitherto  imposed.  At  this  Term  of  the  court,  to- 
wit,  February  Term,  1895,  Inferior  Court,  the  solicitor  for 
the  State,  agreed  that,  if  the  defendant  would  file  a  justi- 
fied bond  in  the  sum  of  $500  conditioned  for  his  appear- 
ance at  the  succeeding  June  Term,  1895,  and  would  show 
to  the  court  that  he  had  paid  to  the  prosecutor  (his  sister) 
the  amount  he  had  embezzled  from  her,  and  the  costs, 
that  he  would  recommend  a  suspension  of  the  judgment. 
After  the  adjournment  of  the  court  the  defendant,  through 
his  attorney,  filed  a  deed  of  trust  on  his  real  estate,  in  the 
sum  of  $500,  conditioned  for  his  appearance  at  the  next  term 
of  the  Inferior  Court,  and  thereupon  the  defendant  was 
discharged.  The  Inferior  Court  was  abolished,  and  the  Crim- 
inal Circuit  Court  succeeded  to  its  jurisdiction.  At  this,  the 
June  Term,  1895,  Criminal  Circuit  Conrt,  JEwart,  Judge^ 
presiding,  it  appearing  to  the  court  that  defendant  had  nei- 
ther paid  to  the  prosecutor  (his  sister)  the  amount  he  had 
embezzled  from  her,  nor  the  costs,  and  the  records  of  the 
Inferior  Court  showing  that  judgment  in  the  cause  had  been 
suspended  only  on  motion  of  the  solicitor  for  judgment,  the 
defendant  being  present,  it  was  ordered  by  the  court  that 
the  defendant,  Whitt,  be  imprisoned  for  one  year  in   the 
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county  jail,  to  be  worked  on  the  public  roads  under  the 
supervision  of  the  sheriff,  as  provided  by  the  statute. 
From  this  judgment  the  defendant  appealed  to  the  Supreme 
Court. 

The  Attorney  General^  for  the  State. 

Mr,  V.  8,  Lvsk^  for  the  defendant  (appellant). 

Montgomery,  J.:  The  case  of  State  v.  Warren^  92  N. 
C,  825,  upon  which  the  counsel  for  defendant  chiefly 
relied,  was,  we  think,  not  like  the  case  before  us.  There, 
the  judgment  of  the  court  was  that  defendant  be  confined 
for  12  months  in  the  county  jail,  and  he  had  entered  upon 
the  term  of  imprisonment.  During  the  same  Term  of  the 
court,  upon  defendant's  paying  the  cost  of  the  prosecution 
and  also  certain  other  costs  in  other  matters  against  him 
which  he  really  did  not  owe,  and  upon  his  further  entering 
into  bond  to  keep  the  peace  and  also  to  keep  sober,  the 
judgment  was  suspended  and  he  was  discharged.  Some 
months  afterwards,  while  drunk,  he  committed  an  assault 
upon  a  man  and  was  arrested  for  the  breach  of  tlie  peace 
and  the  breach  of  the  bond.  Upon  tlie  hearing  the  court 
construed  the  former  proceedings  as  a  vacation  of  the  sen- 
tence, and  its  suspension  to  await  the  defendant's  observ- 
ance of  the  conditions  imposed,  and  pronounced  judgment 
for  the  reimprisonment  of  defendant  for  the  same  period 
of  12  months.  On  appeal  from  this  judgment  the  court 
said,  "the  legal  effect  of  the  record,  according  to  our  inter- 
pretation, is  a  remission  of  the  rest  of  the  imprisonment 
upon  the  terms  and  conditions  which  were  accepted  and 
carried  into  effect  by  defendant."  In  the  case  now  before 
us  the  defendant,  after  undergoing  six  days  imprisonment 
under  a  term  of  five  years  pronounced  against  him,  was 
brought  before  the  court  during  the  same  Term,  and  upon 
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his  agreeing  to  pay  the  C08t  of  prosecution  into  court,  and 
to  his  sister  the  amoun-t  he  embezzled  from  her,  "judgment 
was  suspended."  He  failed  to  pay  the  costs  (and  also 
failed  to  pay  to  his  sister  the  amount  which  he  agreed  to 
pay  her — an  immaterial  matter  for  present  purposes)  and 
in  consequence  thereof  was  arrested  and  compelled  to  give 
bond  for  his  appearance  at  the  June  Term  of  the  Criminal 
Court  of  Buncombe  county.  Before  the  term  of  that 
court  arrived,  a  new  court,  the  Criminal  Circuit  Court  of 
Buncombe  and  other  counties,  was  established  by  the  Act 
of  1895,  Ch.  75.  By  the  statute  creating  the  new  court 
the  business  then  pending  in  the  Criminal  Court  was 
placed  under  the  jurisdiction  of  the  Criminal  Circuit 
Court.  At  the  June  Term  of  the  last  named  court, 
judgment  was  pronounced  on  defendant  that  he  be  impris- 
oned for  one  year  because  he  had  neither  paid  the  amount 
he  promised  his  sister,  nor  the  cost.  It  is  well  settled  in 
this  State  that  the  judgments  of  a  ccurt  are  under  its  con- 
trol and  subject  to  change  or  modification  during  the 
term  at  which  they  are  rendered.  So,  then,  it  was  in  the 
power  of  the  presiding  oflicer  of  the  Criminal  Court  to 
suspend  the  judgment  on  the  defendant  at  the  time  when 
he  did,  on  defendant's  agreement  to  pay  the  costs,  even 
though  he  had  served  a  part  of  his  term  of  imprisonment. 
The  question  then  arises  as  to  whether  the  defendant,  at 
a  subsequent  term  of  the  court,  because  ot  his  failure  to 
pay  the  costs,  may  have  a  different  judgment  entered 
against  him  from  the  former  one  which  was  suspended. 
The  second  judgment,  in  diminution  of  the  first,  is  cer- 
tainly lawful.  State  v.  Crook,  115  N.  C,  760.  The  first 
judgment  was  for  five  years  imprisonment,  the  last  for 
one  year.  It  is  to  be  borne  in  mind  that"  we  are  consid- 
ering the  judgment  of  the  Criminal  Circuit  Court  against 
the  defendant,  only  as  based  on  his  failure  to  pay  the  cost 
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taxed  against  him  in  the  indictment  and  conviction  on 
which  judgment  was  suspended,  and  not  on  his  failure  to 
meet  the  agreement  with  his  sister.  A  court  may  suspend 
judgment  upon  the  understanding  that  a  defendant  will 
compensate  an  injured  party  by  payment  of  money,  but  it 
adds  no  force  to  such  a  condition  to  make  it  a  matter  of 
record.  The  collection  of  such  damages  cannot  be 
enforced  by  imprisonment  without  coming  in  conflict  with 
the  constitutional  inhibition  against  imprisonment  for 
debt.  When  a  judgment  has  been  suspended  on  the 
agreement  of  the  defendant  to  pay  the  costs,  and  the  cost* 
should  not  be  paid,  the  judgment  may  be  enforced  for 
such  failure.     State  v.  Crook,  supra, 

No  Error. 


STATE  V.  W.  B.  BLANKENSHIP. 

Practice — Appeal — Exception  not  Noted  in  Ca^e  on  Appeal 

^—Affirmance  of  Judgment, 

• 

Although  the  refusal  to  give  instructions  asked  for  is  deemed 

excepted  to,  yet,  if  the  exception  is  not  set  out  by  appellant 

in  his  case  on  appeal,  it  is  waived  and  in  such  case,  no  error 

appearing  in  the  record,  the  judgment  below  will  be  affirmed. 

Indictment  for  forcible  entry  and  detainer,  tried  at  June 
Term  of  the  Criminal  Court  for  Madison  county,  before 
Ewart,  e/.,  and  a  jury.  The  defendant  was  convicted  and 
appealed. 

The  Attorney  General,  for  the  State. 

Mr,  J,  M,  George,  Jr,,  for  the  defendant  (appellant). 

Clark,  J.:  The  defendant  asked  certain  instructions 
which  were  not  given.  The  refusal  is  deemed  excepted  to, 
but,  if  the  exception  is  not  set  out  by  the  appellant  in  stat- 
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ing  his  case  on  appeal,  it  is  waived.  Taylor  v.  Plummery 
105  N.  C,  56 ;  Marshall  v.  Stine,  112  N.  C,  697  ;  Davis  v. 
Duvaly  112  N.  C,  833.  Indeed,  no  exception  whatever 
appears  to  have  been  made,  and,  no  error  appearing  upon 
the  face  of  the  record  proper,  the  judgment  must  be 
affirmed.  See  numerous  cases  cited  in  Clark's  Code,  p. 
582,  subhead,  "Where  no  errors  are  assigned." 

Affirmed. 


STATE  V.  J.  H.  SMITH. 


Indictment  for  Retailing  Liquor  without   License — Intw- 
icating  Liquors — Sale — Evidence^  Sufficiency. 

Where,  iu  the  trial  of  an  individual  for  selling  intoxicating  liquors 
without  license,  it  appeared  that  the  prosecuting  witness 
sent  for  some  whiskey  by  defendant,  gave  the  latter  some 
money  and  told  him  to  bring  him  some  whiskey  which  he 
did  and  nothing  was  paid  defendant  for  bringing  it; 
Held,  that  the  transaction  was  prima  facie  a  sale  by  defend- 
ant and  the  burden  was  upon  him  to  show,  if  he  could,  that 
he  was  acting  as  agent  of  tlie  witness  or  that  the  sale  was 
otherwise  illicit. 

Indictment  for  selling  intoxicating  liquors  without 
license,  tried  before  Graham^  «/.,  and  a  jury,  at  Spring 
Term,  1895,  of  Cherokee  Superior  Court.  On  trial  one 
Akin  testified  for  the  State  :  "I  sent  for  whiskey  by  the 
defendant.  I  told  him  to  bring  me  some  liquor.  I  forget 
how  much  money  I  gave  him  but  he  brought  me  a  quart 
of  whiskey.  He  would  be  gone  two  or  three  hours.  I 
never  asked  him  where  he  got  it.  I  paid  him  nothing  for 
bringing  it.  This  was  in  this  county,  within  two  years 
prior  to  this  time."  The  State  rest'  d  and  defendant  intro- 
duced no  testimony.  His  Honor  instructed  the  jury  that 
if  they  believed  the  testimony  to  render  a  verdict  of  guilty 
which  they  did.     Defendant  appealed. 
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The  Attorney  General,  for  the  State. 
Messrs.    Ferguson    &  Ferguson   and   Ben,   Posey,   for 
defendant  (appellant). 

Avery,  J. :  The  defendant  took  the  money  of  the  pros- 
ecuting witness  and  furnished  him  whiskey  for  it.  Prima 
facie,  that  was  a  sale,  whether  the  spirits  was  delivered  in 
ten  minutes  or  ten  hours.  Black  on  Intoxicating  Liquors, 
Section  503.  The  burden  was  upon  the  defendant  to  show 
that  he  had  license  if  he  proposed  to  rely  upon  the 
defense  that  the  sale  was  authorized  by  law  {State  v. 
Emery,  98  N.  G.,  668;  StaU  v.  Morrison,  3  Dev.,  299; 
State  V.  Welbourne,  87  N.  C,  529)  and  therefore  proof  of 
the  sale  raised  a  presumption  that  it  was  illicit.  Where 
a  person  is  shown  to  have  sold  spirituous  liquors  contrary 
to  a  local  prohibitory  law,  or  in  such  quantity  and  manner, 
or  at  such  place,  that  the  sale  would  be  unlawful  without 
license,  the  burden  is  upon  the  accused,  if  he  would 
excuse  the  acton  the  ground  of  ne-essity,  to  make  good 
the  defense.     2  Wharton  Or.  Law,  Section    1506,  p.   348, 

n.  5;  State  v.  Farmer,  104  N.  C,  887;  State  v.  Brown,  109  N. 

• 

C,  802.  There  was  no  testimony  tending  to  show  that 
the  defendant  was  acting  merely  as  agent  for  the  purchaser 
or  in  any  other  capacity  than  that  of  seller.  Proof  that 
he  was  acting  as  agent  of  one  who  furnished  the  spirit- 
uous liquors  would  not  have  excused  him  but  would  have 
shown  him  guilty  as  principal.  2  Wharton,  Section  1504. 
It  is  true,  as  insisted  by  the  defendant's  counsel,  that 
this  Court  has  never  held  and  docs  not  now  give  its 
sanction  to  the  doctrine  that  the  purchaser  from  an  illicit 
vender,  even  when  he  knows  him  to  be  such,  h  particej)s 
criminis  and  it  necessarily  follows  that  the  agent  through 
whom  he  buys  is  in  no  worse  plight.  But  it  was  incum- 
bent on  the  defendant,  in  order  to   excuse  himself  on  that 
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ground,  to  satisfy  the  jury  that  he  did  actually  buy  from 
another  in  the  capacity  of  agent  for  the  prosecuting  wit- 
ness, and  not  as  agent  or  employee  of  a  person  who  fur- 
nished the  liquor,  or  as  the  agent  both  of  such  person  and 
the-prosecuting  witness. 

This  case  is  distinguishable  from  that  of  State  v.  Taylor^ 
89  N.  C,  577,  in  that  there  the  declaration  of  the  defend- 
ant that  he  wished  a  bottle  to  "get"  the  liquor  in  was  some 
evidence  which  the  court  held  should  have  gone  to  the 
jury  for  what  it  was  worth,  as  tending  to  show  a  purchase 
from  some  other  person  as  the  agent  of  the  witness.  That 
was  an  extreme  case,  but  it  is  not  necessary  to  follow  the 
suggestion  of  the  Attorney  General  and  question  the 
soundness  of  the  principle  there  announced  by  the  court, 
as  in  our  case  there  is  no  evidence  of  agency. 

No  other  testimony  being  offered  but  that  of  the  wit- 
ness Allen,  it  was  not  error  to  instruct  the  jury  if  they 
believed  that,  to  return  a  verdict  of  guilty. 

No  Error. 


STATE  V.  WILLIAM  GADBBRRY. 

Indictment  for  Murder — Degrees  of  Murder — Province  of 

Jury —  Tnstrv  ctions. 

1.  Under  the  Act  of  1893,  Sections  1.  2  and  8  of  Chapter  85,  Acts  of 

1893,  it  is  made  the  duty  of  the  jury  alone  to  determine  in 
their  verdict  whether  the  crime  is  murder  in  the  first  or  sec- 
ond degree ;  hence, 

2.  Where,  on  a  trial  of  one  charged  with  murder,   although  the 

defendant  introduced  no  evidence  and  all  the  evidence  for  the 
State  tended  to  show  only  murder  in  the  first  degree,  it  was 
error  to  instruct  the  jury  that,  if  they  believed  the  evidence, 
they  should  find  the  defendant  guilty  of  murder  in  the  first 
degree. 
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Indictment  for  murder,  tried  at  Spring  Term,  1895,  of 
Yadkin  Superior  Court,  before  Brown,  e/1,  and  a  jury. 
All  the  evidence  for  the  State  tended  to  show  murder  in 
the  first  degree.  The  facts,  showing  the  character  of  the 
homicide,  appear  in  the  opinions  of  the  Court  and  iiK  the 
dissenting  opinions.  There  are  no  exceptions  to  the  evi- 
dence. 

The  court  instructed  the  jury,  after  reciting  all  the  evi- 
dence, that,  if  they  believed  the  evidence  to  be  true  beyond 
a  reasonable  doubt,  the  prisoner  was  guilty  of  murder  in 
the  first  degree.  The  court  explained  to  the  jury  the 
degrees  of  murder,  and  also  stated  that  the  credibility  of 
the  evidence  was  a  question  peculiarly  for  the  jury,  and 
that  in  a  case  of  this  importance  the  jury  should 
exercise  great  care  and  weigh  the  evidence  well,  and 
be  fully  convinced  of  its  truth  before  convicting. 

The  defendant  was  convicted  and  appealed,  assigning 
as  error  the  instruction  of  the  court  that,  if  the  jury 
believed  the  evidence,  the  defendant  was  guilty  of  murder 
in  the  first  degree. 

The  Attorney  General ,  for  the  State. 

JTr.  ^-1.  jk\  Hoffonj  for  the  defendant  (appellant). 

FuRCHKs,  J. :  The  facts  in  this  case  present  a  very  bad 
tragedy,  to  use  no  stronger  word.  But  we  have  nothing  to 
do  with  that.  This  is  a  Court  of  appeals  upon  errors  of 
law  appearing  in  the  transcript  of  record.  We  do  not  try 
the  prisoner,  but  simply  pass  upon  the  correctness  of  the 
trial  below.  And,  if  we  shall  find  error  in  the  trial  below, 
this  does  not  acquit  the  prisoner,  but  only  sends  the  case 
back  for  another  trial. 

The  State  introduced  evidence  showing  the  homieidei 
tluit  defendant  was   the  author  of  the  homicide,   and  the 
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attending  and  surrounding  circumstances,  and  rested  the 
case.  The  defendant  introduced  no  evidence,  and  the 
court  charged  the  jury,  if  they  believed  the  evidence,  the 
defendant  was  guilty  of  murder  in  the  first  degree.  This 
charge  is  the  error  assigned  and  complained  of  by  the 
defendant. 

The  evidence,  as  the  case  comes  to  us,  would  have  been 
suflBcient  to  have  authorized  the  court  to  instruct  the  jury 
that  if  they  believed  the  evidence  it  would  be  their  duty 
to  find  the  defendant  guilty  of  murder,  prior  to  the  act  of 
the  11th  of  February,  1893  (Acts  1893,  p.  76),  and  guilty 
of  murder  in  the  second  degree  under  this  Act.  But  this 
Act  created  an  era  in  the  law  of  homicide  in  this  State. 
Before  that  time  we  had  but  one  offence  of  murder,  and 
the  penalty  for  this  offence  was  death.  But  the  Act  of 
1893  divided  murder  into  two  dregrees,  first  and  second 
degrees.  This  act  continues  the  death  penalty  as  to  the 
first  degree,  but  makes  the  penalty  for  murder  in  the  second 
degree  imprisonment  in  the  penitentiary  for  not  less  than 
2  and  not  more  than  30  vears  It  enacts  in  section  1:  "All 
murders  which  shall  be  perpetrated  by  means  of  poison, 
lying  in  wait,  imprisonment,  starving,  torture,  or  by  any 
other  kind  of  wilful,  deliberate  and  premeditated  killing, 
or  which  shall  be  committed  in  the  perpetration  or  attempt 
to  p'erpetrate  any  arson,  rape,  robbery,  burglary,  or  other 
felony,  shall  be  deemed  to  be  murder  in  the  first  degree 
and  shall  be  punished  with  death."  Section  2  :  "All  other 
kinds  of  murder  shall  be  deemed  murder  in  the  second 
degree  and  shall  be  punished  with  imprisonment  of  not 
less  than  two,  nor  more  than  thirty  years  in  the  peniten- 
tiary." Section  3  :  "  *  *  *  But  the  jury  before  whom 
the  offender  is  tried  shall  determine  in  their  verdict 
whether  the  crime  is  murder  in  the  first  or  second  degree." 
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This  statate  being  of  recent  date,  we  have  had  bat  few 
cases  before  as  involving  its  construction.  Many  of  the 
states  of  the  Union  had  preceded  as  in  enacting  this  and 
similar  statutes,  Pennsylvania  being  the  first.  She  passed 
a  statute,  from  which  ours  is  taken  and  very  nearly,  if  not 
entirely,  the  same  as  the  Pennsylvania  statute  of  1794. 
The  fact  was  called  to  our  attention  on  the  aigument  both 
by  the  Attorney  General  and  Mr.  Uolton,  who  argued 
the  case  for  the  defendant.  And  as  the  Pennsylvania 
statute  had  often  been  before  the  Pennsylvania  Courts  for 
construction, — which  court  is  recojrnized  as  one  of  the 
ablest  in  the  Union, — we  were  recommended  bv  both  these 
attorneys  to  consult  the  Pennsylvania  reports,  and  both 
cited  us  to  Pennsvlvania  decisions  construing:  their  statate. 

The  Attorney  General  referred!  to  the  case  of  CommU- 
siofurx  V.  Smiths  in  2  Serjx.  ijt  R.,  3»»0,  decided  in  1816,  which 
seemed  to  support  his  contentions  :  while,  on  the  other 
hand,  the  counsel  for  the  defendant  i-ited  Lane  v.  Cornmis- 
siitnKr-x.  o\^  Pu.  St.,  371,  delivered  in  lSf>S.  This  case  seeras 
to  have  been  thoronjrhlv  considered  ;  and  from  the  fact  of 
the  hiirh  standini:  of  the  Court,  as  well  as  the  fact  that  we 
were  referred  spec i ally  to  this  Court  for  aid  in  construing 
our  statute,  whieh  is  almost,  if  not  identically,  the  same 
as  theirs,  and  from  the  further  faet  of  the  srreat  similaritv 
in  the  taets  and  the  charire  of  the  court  in  that  case  to 
o'lrs,  we  are  induced  ti>  make  several  quotations  from  that 
cafe.  The  defendant  in  that  case  was  indicted  for  the 
murder  of  his  wife,  and  "the  commonwealth  gave  evidence 
that  the  deceased  died  by  means  of  poison,  and  that  it  had 
been  administered  to  her  by  the  prisoner.'*  The  court 
chanred  the  iurv,  "If  vour  venliot  is,  •Guiltv  of  murder,' 
you  must  state  'ot  the  first  degree';  if -Not  guilty,'  you  say 
So,  and  no  more."  The  jury  returne^i  a  verdict  of  murder 
in  the  first  degree.     The  prisoner  sued  out  a  writ  of  error, 
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and  the  Supreme  Court  delivered  thereon  the  opinion  from 
which  we  are  quoting.  The  Court  say,  in  discussing  this 
charge:  "Hence,  it  would  seem  to  be  more  than  ever 
material  that  the  jury  be  charged  with  the  responsibility  and 
duty  of  finding  the  degree.  That  it  is  a  material  fact  to  be 
found  is  not  to  be  denied  or  doubted.  The  statute  makes 
it  so,  and  with  it  all  our  decisions  accord.  But  it  is  argued 
that,  where  the  facts  bring  the  case  within  either  of  the 
killings  declared  murder  in  the  first  degree,  it  being  the 
du.ty  of  the  jury  to  find  a  verdict  in  accordance  therewith, 
a  peremptory  direction  to  find  that  degree  is  proper  and 
right.  To  admit  this  would  be  to  determine  that  this  por- 
tion of  the  verdict  is  matter  of  form,  and  to  substitute  a 
court  to  do  that  which  the  law  says  the  jury  shall  upon 
their  oaths  do.  *  *  *  Many  men  have  been  convicted  of 
murder  in  the  second  degree  who,  really  guilty  of  a  higher 
crime,  would  have  escaped  punishment  altogether  but  for 
the  distinction  in  degrees  so  carefully  committed  to  juries 
by  the  statute."  In  lihodes  v.  Commissioners^  48  Pa.  St., 
396,  the  theory  of  the  prosecution  was  that  the  murder 
was  committed  by  the  prisoner  in  perpetrating  the  crime 
of  robbery,  for  the  prosecutor's  house  was  robbed  that  day  ; 
and  the  prosecution  claimed  a  conviction  on  that  ground; 
and  the  Judge,  in  his  charge  to  the  jury,  used  almost  the 
same  language  which  the  judge  did  in  this  case.  The  lan- 
guage was:  "If  you  find  the  defendant  guilty,  your  ver- 
dict must  state,  'Guilty  of  murder  in  the  first  degree,  in 
the  manner  and  form  as  he  stands  indicted.'  If  not  guilty, 
your  verdict  will  simply  be,  'Not  guilty.'  "  The  same 
reason  was  urged  in  justification  of  this  instruction  as  was 
urged  here,  namely,  that  the  evidence  exhibited  a  case  of 
robbery  by  the  hands  of  the  prisoner,  and  therefore  it  must 
be  murder  in  the  first  degree,  if  anything.  For  so  instruct- 
ing, that  court  felt  constrained  to  reverse  the  sentence. 
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Wood,  C.  J.,  after  noticing  the  change  made  by  thestatnte 
in  the  common  law  in  respect  to  degrees  in  murder,  and 
the  duty  of  the  jury  under  the  statute  to  find  the  degrees, 
said  :  "Yet  the  Judge  assumes  the  province  of  the  jury,  and 
ascertained  the  degree  in  this  instance,  though  this  was  a 
conviction  by  trial,  and  not  by  confession.  Nothing  less 
can  be  made  out  of  his  words,  'If  you  find  the  defendant 
guilty,  your  verdict  must  state  'Guilty  of  murder  in  the 
first  degree.'  "  Was  this  leaving  the  degree  to  the  jury  to 
find  ?  Most  clearly  not.  It  excludes  all  chance  of  delib- 
eration on  the  degree,  and  left  to  them  only  the  question 
of  guilty  or  not  guilty.  It  is  in  vain  to  argue  that  the 
Judge  was  more  competent  to  fix  the  degree  than  the  jury, 
or  that  the  circumstances  proved  the  crime  to  be  murder 
in  the  first  degree,  if  murder  at  all ;  for  the  statute  is 
imperative  that  commits  the  degree  to  the  jury.  It  was 
proper  for  the  Judge  to  advise  them  of  the  distinction 
between  the  degrees,  to  apply  the  evidence,  and  to  instruct 
them  to  which  of  these  degrees  it  pointed.  But  to  tell 
them  they  must  find  the  first  degree  was  to  withdraw  the 
point  from  the  jury,  and  decide  it  himself.  *  * 

******  The    charge  being 

intended  to  be  peremptory,  *  *  *  *  ^e 
think  it  impinged  too  strongly  on  the  province  of  the  jury. 
It  did  not  leave  them  free  to  deliberate   and  fix  a  degree. 

*  *  The  Judge  decided  it,  and  not  the  jury. 

*  *  The  court  always  leaving  them  [the  jury], 
however,  free  to  deliberate  upon  and  the  duty  and  respon- 
sibility of  finding  the  degree,  if  they  convict."  So,  we  see 
that,  so  far  as  the  case  of  Zane  v.  Commissioners  is  con- 
cerned, it  settles  this  case,  if  we  adopt  it  as  authority. 
And,  while  we  do  not  feel  bound  to  do  this,  we  see  no 
reason  why  we  should  not.  It  is  construing  a  statute 
identical  with  ours.     It  is  from  a  Court  of  high  authority, 
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and  appears  to  have  been  well  considered  and  well  dis- 
cussed. We  have  no  opinions  of  our  own  to  conflict  with 
it.  In  fact  the  principal  case  we  have  where  this  sta'iiteis 
discussed  {State  v.  Fuller^  114  N.  C,  885)  so  far  as  it  goes, 
is  in  harmony  with  the  reas  ning  in  this  Pennsylvania  case. 
The  reasoning,  to  our  minds,  is  so  clear  and  sound,  we  feel 
no  hesitation  in  adopting  it,  which  we  do,  and  it  disposes 
of  this  case.  It  fully  covers  both  views  of  it  presented  by 
the  Attorney  General, — that  the  court  below  should  be 
sustained  because  it  appeared  the  prisoner  was  in  the  act 
of  committing  another  felony,  to-wit,  the  abduction  of  the 
deceased  at  the  time  the  homicide  took  place,  w^hich  put 
the  case  within  the  first  degree;  and,  secondly,  that  the  jury 
would  have  found  the  same  issue  from  the  evidence  if  the 
court  had  left  it  to  them  to  determine.  But  we  see  from 
the  reasoning  in  Land's  Case,  supra^  that  neither  of  these 
positions  can  be  sustained.  The  statute  in  our  State,  as  it 
does  in  Pennsylvania,  by  express  terms  confers  this  duty 
upon  the  jury  to  determine  the  degree,  and  it  cannot  be 
taken  from  them  by  the  Court. 

There  were  other  views  of  this  case  presented  by  the 
defendant,  but,  being  so  well  convinced  that  the  considera- 
tion of  the  construction  of  the  statute  determines  the  case, 
we  have  not  thought  is  necessary  to  enter  into  a  discussion 
of  them.     There  is  error,  and  a  venire  de  novo  is  ordered. 

Avery,  J.  (concurring):  It  must  be  admitted  tliat  if 
the  members  of  this  Court  were  jurors,  impaneled  to  try 
the  prisoner  upon  the  testimony  off*ered  in  the  court  below, 
and  considered  the  witnesses  worthy  of  credit,  they  would 
not  hesitate  to  concur  in  declaring  the  prisoner  guilty  of 
murder  in  the  first  degree.  Revolting  as  his  conduct  seems 
to  have  been,  and  probably  was,  if  the  able  Judge  who  pre- 
sided had,  after  learning  of  the  facts  from  a  preliminary 
117—52 
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examination  upon  a  writ  of  habeas  corpus^  held  that  the 
prisoner  was^  so  clearly  guilty  of  murder  in  the  first  degree 
that  he  would  hear  the  evidence  himself  without  impanel- 
ing a  jury,  and  pronounce  the  sentence  of  the  law  upon 
him,  the  average  citizen,  regardless  of  his  knowledge  of 
the  forms  and  technicalities  of  law,  would  understand  that 
the  fundamental  right  of  trial  by  jury,  acquired  at  the  cost 
of  blood  and  treasure,  had  been  wantonly  violated.  The 
most  unlearned  and  inexperienced  of  our  people  know  that 
the  constitution  (article  1,  §  13)  provides  that  no  person 
shall  be  convicted  of  any  crime  but  by  the  unanimous  ver- 
dict of  a  jury  of  good  and  lawful  men,  in  open  court.  The 
legislature,  as  it  was  authorized  to  do,  and  as  every  other 
legislature  which  has  enacted  a  statute  grading  homicides 
has  done,  provided  that  the  '*jury  before  whom  the  offender 
is  tried  shall  determine  in  their  verdict  whether  the  crime 
is  murder  in  the  first  or  second  degree."  The  language  of 
our  statute  (C(?rf6,  §413)  is  equally  explicit  in  declaring 
that  "no  Judge  in  giving  a  charge  to  the  petit  jury  in  a 
civil  or  criminal  action  shall  give  an  opinion  whether  a 
fact  is  fully  or  sufliciently  proved,  such  matter  being  the 
true  oflice  and  province  of  the  jury,  but  he  shall  state  in  a 
plain  and  correct  manner  the  evidence  ^iven  in  the  case 
and  declare  and  explain  the  law  arising  thereon.''  The  law 
provides  plainly,  first,  that  the  jury  have  the  exclusive  ris:ht 
*'to  determine  in  their  verdict"^  the  grade  of  the  homicide; 
and,  second,  prohibits  the  Judge,  in  terms  quite  as  unmis- 
takable, from  telling  the  jury  whether  any  fact  is  fully  or 
surticiently  proved.  We  have  decided  {State  v.  Fuller^ 
114:  K.  C,  885),  as  has  every  respectable  Court  in  the  United 
States  where  a  similar  statute  has  been  passed,  that,  when 
it  is  proved  or  admitted  that  the  accused  killed  with  a 
deadly  weapon,  the  common  law  raises,  if  any  at  all,  no 
more  serious  presumption  than  that  the  prisoner  is  guilty 
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of  murder  in  the  seeoiid  degree,  but  that  it  is  the  province 
of  the  jury  to  say  whether  they  will,  from  the  testimony, 
draw  the  inference  that  the  prisoner  premeditated  the  kill- 
ing. The  solution  ©f  the  question  whether  the  killing  was 
premeditated  involves  a  finding  of  what  was  the  purpose 
in  a  person's  breast,  to  be  gathered  as  an  inference  from 
his  acts.  The  law  declares  that  the  jury  shall  determine 
(upon  finding  the  intent  or  purpose  of  the  prisoner  from 
the  evidence  as  to  his  conduct  under  the  definition  of  mur- 
der in  the  first  and  second  degrees,  given  them  for  their 
guidance  by  the  court)  how  they  will  classify  the  oflTence. 
The  law  limited  the  authority  and  duty  of  the  Judge  to 
defining  the  grades  of  homicide,  and  pointing  to  the  evi- 
dence relied  upon  to  establish  guilt  of  either.  Instead, 
however,  of  telling  the  jury  that  it  was  their  province  to 
determine  under  his  explanation  of  the  law  whether  the 
prisoner,  for  however  short  a  time,  entertained  the  precon- 
ceived purpose  to  kill,  he  assumed  the  authority  to  decide 
what  the  law  gave  the  jury  the  exclusive  right  to  deter- 
mine. He  told  the  jury,  when  the  law  prohibited  his'doing 
60,  that  the  proof  was  suflScient  to  make  it  their  duty  to 
return  a  verdict  of  guilty  of  murder  in  the  first  degree.  If 
it  became  necessary  for  the  jury,  before  fixing  the  grade,  to 
inquire  whether  they  were  warranted  in  inferring  from  the 
evidence  that  there  was  a  i)reviou8  purpof^e  to  kill,  the 
Judge  violated  the  statute  when  he  told  them  tliat  a  pur- 
pose to  kill  was  to  be  irresistibly  inferred,  or  was  fully  or 
siifliciently  shown  by  testimony  as  to  any  conduct,  however 
outrageous.  If,  upon  the  suggestion  of  the  Attorney  Gen- 
eral, we  attempt  to  sustain  the  instruction  upon  the  idea 
that  the  evidence  tended  to  show  an  attempt  on  the  part 
of  the  prisoner  to  abduct  the  deceased,  the  same  insur- 
mountable difticulty  presents  itself.  We  cannot  repeal, 
and  the  Judge  belgw  could  not  disregard,  the  plain  provis- 
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ion  of  law  that  the  jury  must  fix  the  grade.  In  the  dis- 
charge of  that  duty  it  necessarily  became  their  province  to 
inquire  and  ascertain  whether  the  evidence  of  the  conduct 
of  the  prisoner  convinced  them  of  his  .purpose  to  abduct. 
If  the  language  of  the  Judge  is  to  be  construed  as  meaning 
that  the  jury  must  infer  a  purpose  to  abduct,— of  the  exist- 
ence of  which  it  was  their  exclusive  province  to  judge, — 
then  he  violated  the  statute  in  expressing  the  opinion  that 
the  intent  to  abduct  was  fully  proved. 

No  principle  is  more  clearly  established  than  that,  where 
guilt  depends  upon  intent,  a  special  verdict  which 
omits  to  find  the  intent  is  imperfect,  and  no  judgment  can 
be  pronounced  upon  it.  If,  in  this  case,  the  jury  had  been 
permitted  to  return  as  a  special  verdict  the  testimony  of 
the  mother  of  the  girl,  with  all  of  its  revolting  details,  but 
had  failed  to  add  that  they  found  either  that  the  prisoner 
had  killed  in  the  execution  of  a  premeditated  intent,  or 
that  his  purpose  in  driving  the  girl  before  him  was  to 
abduct  her,  it  is  settled  law  that  the  court  could  not  pro- 
nounce judgment.  State  v.  Blv£^  84  N.  C,  807 ;  State  v. 
Oakley,  103  N.  C,  408 ;  State  v.  Curtis,  71  N.  C,  56  ; 
State  V.  Lowry,  74  N.  C,  121.  In  State  v.  Bray,  b9  N. 
C,  480,  the  Court  said:  "The  special  verdict  is  defective, 
in  that  the  intent  is  not  found  as  a  fact.  Theie  may  be 
evidence  of  intent,  but  the  fact  is  not  found  by  the  jury. 
*  *  *  The  jury  must  find  the  fact  from  the  evidence  before 
them,  and  the  intent  is  a  question  for  the  jury.  *  *  * 
Whether,  if  the  fact  of  felonious  intent  were  found  in  the 
special  verdict,  the  facts  would  constitute  the  offence  of 
larceny,  *  *  *  is  a  question  we  are  not  called  upon  to 
decide."  So,  in  our  case,  the  Judge  would  not  have  inva- 
ded the  province  of  the  jury,  but  would  have  avoided  the 
error  into  which  he  has  fallen,  had  he  told  them  that  if 
they  should  find  from  the  testimony  there  was  either  a  pre- 
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meditated  intent  on  the  part  of  the  prisoner  to  kill,  or 
that  he  killed  while  he  was  attempting  to  carry  .out  a  pur- 
pose to  abduct,  they  would  be  warranted  in  returning  a 
verdict  of  guilty  of  murder  in  the  first  degree  ;  but,  if  they 
were  not  satisfied  as  to  the  existence  of  either  the  premedi- 
tated purpose  to  kill  or  the  intent  to  abduct,  and  they 
believed  that  he  killed  with  a  deadly  weapon,  then  the  law 
raised  a  presumption  of  guilt  of  murder  in  the  second 
degree,  and  that  presumption  had  not  been  rebutted,  he 
would  have  avoided  the  error  into  which  he  has  fallen. 
If  a  special  verdict  would  be  fatally  defective  because  the 
jury,  in  the  exercis*  of  their  exclusive  right,  failed  to  find 
the  existence  of  the  essential  element  of  intent  in  abduc- 
tion or  the  preconceived  purpose  in  order  to  constitute  the 
highest  grade  of  homicide,  then  it  would  seem  to  follow 
inevitably  that  the  Judge  has  no  more  right  to  find  the 
intent  for  them  before  than  after  they  had  considered  and 
passed  upon  the  testimony.  If  it  be  true  that  wherever 
the  intent  is  of  the  essence  of  the  oflfence,  and  the  jury  fail 
in  a  special  verdict  to  state  specifically  that  there  was  a 
criminal  intent,  the  Judge  is  not  at  liberty  to  supply  the 
defect  before  stating  the  conclusion  of  the  law,  surely, 
when  the  jury  retain  the  right  to  state  the  verdict  in  the 
shape  of  a  conclusion,  he  cannot  do  before  what  he  could 
not  do  after, — assume  that  the  facts  proved  a  guilty  intent. 
My  Brother  Furcuks  has  cited  cases  exactly  in  point 
from  the  court  of  the  State  where  the  statute  originated, 
and  in  which  the  opinions  rest  upon  the  fundamental  prin- 
ciples to  whyjh  I  have  adverted.  I  have  ventured  to  dis- 
cuss the  question  upon  the  reason  of  the  thing  as  it  would 
be  presented  if  no  authority  could  be  adduced  from  abroad. 
We  are  not  acting  as  arbitrators,  nor  as  citizens  suscepti- 
ble to  the  influence  of  the  public  indignation  naturally 
aroused  by  such  conduct  as  is  attributed  to  the  prisoner. 
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but  as  a  Court,  supposed  to  hold  the  scales  of  justice  too 
high  to  be  shaken  in  our  purpose  by  even  our  own  abhor- 
rence of  cruelty.  To  sanction  the  mistake  of  a  nisi  prius 
judge  who  may  have  been  swept  from  his  moorings  by 
listening  to  testimony  which  could  scarcely  fail  to  excite 
disgust,  at  least,  would  probably  be  to  endanger  the  safety 
of  some  other  prisoner  around  whom  a  network  of  false 
testimony  may  be  woven,  and  whose  only  safety  may  lie 
in  the  discrimination  of  an  intelligent  jury  of  the  vicinity. 
If  a  trial  Judge  has  the  right  to  draw  inferences  for  the 
jury,  the  safeguard  thrown  around  accused  persons,  as  well 
as  parties  to  civil  actions,  i's  destroyed.  I  concur  fully  in 
the  conclusion  of  the  Court,  and  have  deemed  it  wholly 
unnecessary  to  add  anything  to  the  clear  and  full  discus- 
sion of  authorities  by  Justice  Furches. 

Clark,  J.  (dissenting):  The  exact  point  presented  in  this 
case  is  decided  in  State  v.  Gilchrist^  113  N.  C,  673,  and  Stute 
V.  Covington^  at  this  Term,  construing  the  Act  of  1893  (chap- 
tei  85)  "dividing  the  crime  of  murder  into  two  degrees."  In 
those  cases  the  Judge  charged  in  almost  the  very  words  used 
by  the  Judge  in  this,  telling  the  jury  that  the  prisoner,  upon 
the  evidence,  was  "guilty  of  murder  in  the  first  degree  or 
of  nothing."  This  was  approved  by  unanimous  opin- 
ions of  this  Court,  and  there  is  nothing  in  the  present  case 
which  calls  upon  the  Court  to  ignore  its  own  decis- 
ions to  follow  the  unsettled  construction   of  the    Pennsvl- 

at 

vania  courts  upon  a  somewhat  diiferent  statute.  To  the 
same  effect  are  three  decisions  upon  Chapter  434,  Acts 
1889,  dividing  the  crime  of  burglary  into  two  degrees,  in 
which  the  identical  words  are  used  as  to  the  duty  of  the 
jury,  as  in  the  act  dividing  the  crime  of  murder,  and  are 
construed  as  in  State  v.  Gilchrist  and  State  v.  Covington^ 
supra.  In  State  v.  Fleming^  107  N.  C,  905  (on  page  909),  the 
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Court  holds  that  this  does  not  give  the  jury  the  discretion  to 
convict  of  the  second  degree,  but  the  conviction  should  be  in 
the  first  or  second  degree,  according  to  the  evidence;  and 
the  court  should  instruct  what  degree  of  burglary   a  given 
state  of  facts  would  be,  if  found    to    be  true.     This    was 
cited  and  approved  in  State  v.  McKnight^  111  N.  C,  690, 
in  which  it  is  held  (opinion  by  Shepherd,  C.  J.)   that   the 
court  did  not  err  in  refusing  to  charge  that  the  defendant 
could  be  convicted  of  a  lesser  grade  of  burglary  than  in  the 
first  degree  if  they  believed  the  evidence.     In  the   charge 
there  approved  the  court  intructed  the  jury  that,  if  certain 
evidence  was  believed,  they  should  convict  of  burglary  in 
the  first  degree,  and,  if  it  was  not  believed,  not  to  convict 
of  burglary  at  all.     The  same  authority  was  cited  again  in 
State  V.  Alston^  113  N.  C,  666,   the    Court  holding    that 
the  Judge  properly  should  have  instructed  the  jury  as  was 
done  in  the  present  case.     Judge  Brown^   therefore,    fol- 
lowed the  uniform  decisions  of  this  Court  upon  an  exactly 
similar  statute,  which  ruling  is  sustained  by    the    almost 
uniform  decisions  of  the  courts  of  other  States  upon  simi- 
lar statutes.     There  are  repeated  decisions  in  our  Court, 
besides  those  resting  upon  the  presumption  from  the  use  of  a 
deadly  weapon,  approving  a  charge,  "If  the  jury  believe  the 
evidence  the  defendant  is  guilty  of  murder."     Among  these 
it  is  sufficient  to  refer  to  State  v.  Baker^  63   N.   C,    276. 
His  Honor  did  not  instruct  the  jury  to  convict,  but  simply 
told  them  that  this  state  of  facts,  if  found   beyond   a  rea- 
sonable doubt  to  be  true,  would  constitute  murder  in   the 
first  degree;  just  as  if  he  would  have  gone  on,  if  there  had 
been  conflicting  evidence,  to    instruct  them  that    ariothei 
state  of  facts,  if  believed,  would  have  constituted    murder 
in   the   second    degree,  and  still    another,    manslaughter. 
There  being  but  one  state  of  facts  in  evidence,   the  court, 
after  "explaining  to  the  jury  the  degrees  of  murder,   and 
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that  the  credibility  of  the  witnesses  was  peculiarly  for  the 
jury,  and  that  Jn  a  case  of  this  iini)ortance  the  jury  should 
exercise  great  care,  and  weigh  the  evidence  well,  and  be 
fully  convinced  of  its  truth  before  conviction,"  instructed 
the  jury  that  this  state  of  facts,  if  fully  believed,  would 
make  the  prisoner  guilty  of  murder  in  the  first  degree,  and 
if  not  believed,  the  prisoner  sliould  be  acquitted.  The 
jury  found  the  uncontradicted  testimony  to  be  true.  If 
these  facts  constitute  murder  in  the  first  degree,  his  Honor 
committed  no  error  in  telling  the  jury  so.  If  these  facts 
do  not  constitute  murder  in  the  first  degree,  then  his 
Honor  erred  in  instructing  that  they  did.  There  is  nothing 
else  in  the  case. 

Now,  what  is  the  undisputed  and  uncontradicted  state 
of  facts  which  the  jury  have  passed  upon  by  their  verdict, 
and  found  to  be  the  truth.  Succinctly  stated,  it  is  this: 
The  deceased,  according  to  her  mother,  about  10  to  12 
years  old,  and,  according  to  the  physician,  apparently  14, 
being  "well  developed,"  was  sister  to  the  prisoner's  wife, 
and  had  been  living  with  them  in  Virginia.  For  some 
reason  she  returned  home  to  her  parents  about  last  Christ- 
mas, and  in  February  last  the  prisoner  appeared  at  their 
house,  and  spent  Sunday  night.  He  wished  the  little  girl 
to  fondle  his  head,  and  on  her  refusal  struck  at  her  with 
a  razor,  and  swore  he  would  kill  her.  He  was  armed  with 
a  pistol,  razor,  and  knife,  and,  firing  off  his  pistol,  swore 
that  the  girl  should  go  back  to  Virginia  with  him,  or  he 
would  kill  her.  On  Monday  the  prisoner  stated  to  the 
girl's  brother,  in  the  woods,  that  he  "intended  to  make 
Te^sie  [the  deceased]  go  off  with  him  or  it  would  go  hard 
with  her."  On  Tuesday  the  prisoner  came  back  with  his 
pistol  and  asked  if  the  girl  had  returned.  When  she  came  up 
she  attempted  to  run,  and  the  prisoner  followed  her,  grab- 
bed her  by  the  arm,  and  pushed   her  at  arm's  length  in 
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front  of  him,  pnllins:  out  his  pistol,  and  trying  to  carry  her 
off.  She  appealed  to  her  mother,  weeping  and  beseeching 
her  not  to  let  the  prisoner  carry  her  off.  The  mother 
called  the  child's  father  to  assist  her  in  preventing  the 
abduction.  The  father  came  from  the  field,  to  rescue  his 
child,  armed  with  some  rocks.  The  prisoner  advanced  on 
•him  with  his  drawn  pisfol,  and  the  father  took  shelter 
behind  a  house.  The  prisoner  thereupon  again  grabbed 
Tessie,  and  in  spite  of  her  crying  and  begging  her  father, 
mother,  and  brother  to  save  her,  pushed  her  along  the  road 
in  front  of  him.  The  mother  then  commenced  shrieking 
for  a  neighbor  to  come  to  her  help,  and  the  prisoner  there- 
upon put  his  pistol  to  the  child's  back,  fired,  and  ran  off 
into  the  woods.  She  died  tberefrom  two  days  later.  The 
prisoner  was  not  drinking. 

Such  are  the  facts  in  this  case,  which  were  uncon- 
tradicted, and  which  the  jury,  under  the  caution  given 
them  by  the  accomplished  Judge  who  presided  at  this 
trial,  have  found  to  be  true  beyond  all  reasonable  doubt. 
The  jury  having  found  the  evidence  to  be  true,  we  can- 
not throw  doubt  upon  their  fifiding.  In  this  state  of 
facts  there  is  no  element  of  murder  in  the  second 
degree  or  of  manslaughter  which  the  Judge  could 
have  submitted  to  the  jury.  The  sole  question  was 
whether  the  facts  were  true  or  not.  If  true,  a  more  unpro- 
voked, cold-blooded  murder  was  never  committed  w^ithin 
the  bounds  of  this  State.  No  Legislature  in  North  Car- 
olina has  ever  passed  an  act  which  they  could  have 
intended  should  be  construed  as  directins:  that  so  brutal  a 
slaying  of  a  helpless  victim,  while  calling  upon  her  kindred 
for  help,  should  be  held  other  than  murder  in  the  first 
degree.  The  last  Act  on  the  subject  (1893)  provides  :  "The 
wilful,  deliberate,  and  premeditated  killing,  or  any  killing 
which  shall  be  committed  in  the  perpetration  of  or  in  the 
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attempt  to  perpetrate     ^^     *     *     a  felony  shall  be  deemed 
murder  in  the  first  degree." 

It  is  not  necessary  to  dwell  upon  the  Attorney  General's 
second  ground, — that  the  crime,  having  been  committed 
in  an  attempt  to  commit  abduction,  which  is  a  felony, 
was  necessarily  murder.  That  the  prisoner  was  attempt- 
ing to  take  the  young  girl  from  the  care  of  her  parents 
for  purposes  of  lust  is  an  inference  which  the  jury 
might  have  been  justified  in  drawing,  but  that  the 
killing  was,  in  the  language  of  the  statute,  "wilful,  deliber- 
ate, and  premeditated,"  is  not  an  inference,  but  the 
necessary  consequence,  the  very  fact  itself,  which  the 
jury  found  when  they  found  the  above  state  of  facts  to  be  true. 

In  State  v.  Norwood^  115  N.  C,  789  (since  the  Act  of 
1893),  the.  presiding  Judge  refused,  though  requested  by 
written  prayers,  to  submit  the  phases  of  murder  in  the  sec- 
ond degree  or  manslaughter  (and  they  were  not  even  prayed 
for  in  the  present  case),  but  told  the  jury  that  "premedita- 
tion did  not  require  any  considerable  length  of  time;  and  if 
the  prisoner,  after  conceiving  the  purpose  to  kill,  imme- 
diately carried  the  resolve  into  execution  (there  being  in 
that  case,  as  in  this,  no  provocation  or  heat  of  passion), 
malice  would  be  presumed,  and  the  premeditation  con- 
templated by  the  statute  would  be  shown."  This  Court, 
sustaining  the  charge,  said :  "If  it  is  shown  that  the 
prisoner  deliberately  determined  to  take  the  child's  life 
by  putting  pins  in  its  mouth,  it  is  immaterial  how  soon, 
after  resolving  to  do  so,  she  carried  her  purpose  into 
execution."  In  State  v.  McCormac^  116  N.  C,  1033,  the 
Court  again  says  :  "It  is  not  essential  that  the  prosecu- 
tion, in  order  to  show  prima  facie  premeditation  and 
deliberation  on  the  part  of  a  prisoner  charged  with  mur- 
der in  the  first  degree,  should  ofl'er  testimony  tending  to 
prove  a  preconceived    purpose   to  kill,  formed   at  a    time 
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anterior  to  the  meeting  when  it  was  carried  into  execu- 
tion." A  prima  fade  case  is  one  which  is  conclusive 
unless  evidence,  from  which  a  different  conclusion  may  b^ 
reasonably  drawn,  appears  somewhere  in  the  case. 

Aside  from  the  previous  threats  shown  in  the  present  case, 
the  prisoner  placed  his  pistol  at  the  back  of  a  defenseless 
girl,  who  was  offering  no  resistance,  save  her  cries  for  help. 
There  was  nothing  to  show  that  he  acted  thus  to  defend 
himself  from  her,  nor  as  in  the  heat  of  a  contest  with  an 
opponent  under  circumstances  which  could  mitigate  the 
offence  to  manslaughter  or  murder  in  the  second  degree. 
He  placed  his  pistol  at  her  back,  blew  a  hole  in  her,  and 
ran  off  into  the  woods.  This  is  not  the  presumption  aris- 
ing, from  the  use  of  a  deadly  weapon,  but  here  the  naked 
facts  themselves,  unless  added  to,  are  susceptible  of  no 
other  interpretation,  when  found  to  be  true,  than  that  the 
killing  was  "wilful  and  deliberate,"  and  hence  murder 
in  the  first  degree.  If  the  jury  found  these  facts  to  be 
true  (as  they  did),  they  would  not  have  been  warranted 
in  justice  in  finding  the  prisoner  guilty  of  murder  in  the 
second  degree  or  of  manslaughter.  As  they  could  not 
justly  have  done  so,  his  Honor  committed  no  error  in  not 
submitting  those  phases  to  them,  and  in  telling  them  that  if 
this  state  of  facts  was,  beyond  reasonable  doubt,  the  truth 
of  the  occurrence,  it  constituted  murder  in  the  first 
degree. 

There  are  decisions  under  the  Pennsylvania  statute  which 
directly  sustain  the  charge  of  the  court  below  in  this  case. 
Hespublica  v.  Mxdaiio  Boh^  4  Dall.,  145  ;  Commissioners 
V.  Smithy  2  Wheeler,  Or.  Cas,  79.  And  there  is  a  Pennsyl- 
vania case  apparently  conflicting  with  these  cases,  but 
which  can  be  readily  distinguished.  It  would  be  a  useless 
labor,  however,  to  consider  and  reconcile  Pennsylvania 
decisions, — which  are  not   always  reconcilable, — and  that 
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task  can  best  be  left  to  the  Court  that  made  them.  But 
one  thing  is  clear  beyoud  all  technical  and  skillfully  drawn 
distinctions,  and  that  is,  by  our  law  the  wilful,  deliberate 
killing  of  a  human  being  is  still  murder  in  the  first  degree; 
and,  taking  the  facts  of  this  case  as  a  jury  have  found  them, 
the  i«risoner  wilfully,  deliberately,  without  provocation  or 
legal  cause  to  excite  his  anger  against  her,  placed  his  pistol 
at  the  Back  of  a  defenseless  girl,  whom  he  was  trying  to 
carry  away  from  her  home,  against  her  cries  for  help  and 
the  efforts  of  her  father  to  save  her  and  the  shrieks  of  her 
mother,  and  in  cold  blood  shot  her  to  death.  This  is  still 
murder  in  North  Carolina,  and  of  the  kind  for  w^hich  the 
perpetrators  can  be  hung.  These  facts  can  admit  of  but 
one  inference,  and,  that  being  so,  his  Honor  committed  no 
error  in  telling  the  jury,  if  they  found  beyond  all  reason- 
able doubt  that  such  were  the  facts  concerning  the  killing, 
they  should  find  the  prisoner  guilty  of  murder  in  the  first 
degree  and  of  no  lesser  offence. 

Montgomery,  J.  (dissenting):  The  crime  of  murder,  by 
the  Act  of  1893  (Chapter  85),  is  divided  into  two  degrees. 
Section  1  provides  that :  "All  murder  which  shall  be  per- 
petrated by  means  of  poison,  lying  in  wait,  imprisonment, 
starving,  torture  or  by  any  other  kind  of  wilful,  deliberate 
and  premeditated  killing,  or  which  shall  be  committed  in 
the  perpetration  or  attempt  to  perpetrate  any  arson,  rape, 
robbery,  burglary  or  other  felony,  shall  be  deemed  to  be 
murder  in  the  first  degree  and  shall  be  punished  with 
death."  Section  2  makes  all  other  kinds  of  murder  murder  in 
the  second  degree,  punishable  by  imprisonment.  Section  3 
declares  that :  ^'Nothing  herein  contained  shall  be  construed 
to  require  any  alteration  or  modification  of  the  existing 
form  of  indictment  for  murder,  but  the  jury  before  whom 
the  offender  is  tried  shall  determine  in  their  verdict  whether 
the  crime  is  murder   in  the  first  or  second  degree." 
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In  North  Carolina,  previous  to  the  enar*tment  of  that 
statute,  if  a  person  killed  another  without  any,  or  upon  slight 
provocation,  as  for  offensive  words,  for  instance,  or  with  an 
excess  of  violence  out  of  all  proportion  to  the  provocation, 
the    law    placed    him    on    the    same    plane    as    it    did 
the    murderer    who    had    deliberately  planned  and  exe- 
cuted    a    killing     from     a     long-cherished     feeling     of 
revenge,    or   by   waylaying   for   the    purpose    of  robbery. 
The  rule  was  that,  where  the  killing  was  proved,  malice 
was  always  presumed  ;  and  where  there  was  malice  the  law 
declared  the  homicide  to  be  murder,  and  the   punishment 
death.     It  was  to  do  away   with   this  forced  and  artificial 
conclusion  which  the  law  drew  of  the  equal  guilt  of  the 
man   who  had    committed   a  homicide  on  a  sudden  heat 
without  malice  in  fact,  even  though   done  without  provo- 
cation, and  of  the  man  who  had  deliberately,  wilfully,  and 
premeditatedly  planned  the  killing  for  revenge  or  greed. 
The  statute  was  enacted  to  afford  a  more  rational  rule  for 
the  trial   and  punishment  of  him   who  had  committed  a 
homicide  on  the  impulse  of  the  moment,  and  without  mal- 
ice in  fact,  and  not  to  take  from  out  the  common-law  rule 
a  killing  where,  by  undisputed  testimony,  it  was  proved  to 
have  been  done  under  circumstances  of  threats  and  prep- 
aration  and   deliberation.     It  was  not   intended    that    it 
should  be  left  to  the  jury  to  determine  judicially  the  effect 
of  such  testimony,  but  that  they  should,  as  formerly,   pass 
upon   its   credibility,   leaving  it  to  the  court  to   instruct 
them  as  to  its  legal  effect.     If,  in  a  case  where  the  crime 
has  been   committed  since  the  enactment  of  the  statute, 
the  State  should   show  that  the  killing  was  sudden    and 
without  provocation,   and  no  more  appears,  the    accused 
cannot  be  convicted,  as  under  the  old  law,  of  murder  in 
the  first  degree,  but  only  of  murder  in  the  second  degree, 
though  a  deadly  weapon  was  used.     But,  if  the  testimony 
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is  undisputed  and  nncontradicted  and  ^oes  to  show  the 
killing  by  any  of  the  means  named  in  Section  1  of  the  Act, 
the  rules  of  the  common  law  ought  to  apply.  The  Judge 
ought  to  instruct  the  jury  that  they  are  to  consider  thor- 
oughly the  credibility  of  the  testimony,  and  that,  if  they 
believe  it  to  be  true  beyond  a  reasonable  doubt,  they 
should  render  a  verdict  of  guilty  in  the  first  degree.  In 
cases  dike  the  one  before  the  Court  the  language  of  the 
Act,  which  reads,  "but  the  jury  before  whom  the  offender 
is  tried  shall  determine  in  their  verdict  whether  the  crime 
is  murder  in  the  first  or  second  degree,"  ought  not,  in  my 
opinior,  to  be  construed  to  mean  more  than  that  the  jury 
shall,  under  proper  instructions  from  the  court  upon  the 
character  of  th€\  testimony,  consider  it  simply  in  the  light 
of  its  credibility,  and  return  their  verdict  as  they  would  do 
in  all  other  cases  where  the  testimony  was  undisputed,  and 
where  they  had  received  instructions  from  the  court  as  to 
the  legal  bearing  and  effect  of  such  undisputed  testimony, 
should  they  find  it  to  be  true.  This  construction  is 
strengthened  when  it  is  noticed  that  the  words  which 
declare  the  duty  and  power  of  the  jury  under  this  statute 
stand  in  direct  connection  with,  and  in  the  same  sentence 
with,  that  part  which  treats  of  the  nature  and  form  of  the 
bill  of  indictment. 

Chapter  434  of  the  Acts  of  18S9,  divides  burglary  into 
two  degrees,  first  and  second, — the  first  punishable  with 
death,  the  second  by  imprisonment ;  and  Section  3  of  that 
Act  reads  as  follows  :  ''That  when  the  crime  charged  in 
the  bill  of  indictment  is  burglary  in  the  first  degree  the 
jury  may  render  a  verdict  of  guilty  of  burglary  in  the  sec- 
ond degree  if  they  deem  it  proper  to  do  so."  The  last 
named  section  seems  upon  its  face  to  give  the  jury  broader 
latitude  in  making  up  their  verdict  than  is  conferred  upon 
them  in  the  Act  dividing  murder  into  two  degrees.     This 
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Court  has  passed  upon  the  burglary  statute  several  times, 
and  I  believe  it  has  sustained  me  in  the  view  I  haive 
expressed  in  this  opinion. 

In  State  v.  Flemingy  107  K.  C,  905,  the  defendant 
was  indicted  for  burglary.  On  the  trial  the  court  charged 
the  jury  that  certain  facts  testified  to  amounted  in  law 
to  a  suflScient  "breaking"  if  they  believed  the  evi- 
dence ;  and  this  Court  sustained  the  charge.  It  is  true, 
the  bill  of  indictment  was,  in  form,  under  the  common 
law  ;  but  this  Court  said  further  in  that  case :  "We 
do  not  understand  the  provision  of  the  statute  that 
on  an  indictment  for  burglary  in  the  first  degree  'the  jury 
can  return  a  verdict  of  burglary  in  the  second  degree  if 
they^deem  it  proper  to  to  do'  to  make  such  verdict  inde- 
pendent of  all  evidence.  The  jury  are  sworn  to  find  the 
truth  of  the  charge,  and  the  statute  does  not  give  them  a 
discretion  against  the  obligation  of  their  oaths." 

In  States.  Mc Knight^  111  N.  C,  690,  an  indictment  under 
the  Statute  of  1889  for  burglary  in  the  first  degree,  the  house 
broken  into  was  an  inhabited  dwelling  house,  and  the 
accused  admitted  that  he  had  broken  into  and  taken 
money  therefrom.  The  counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury  that  they  might  convict 
for  a  lesser  ofi'ence  than  that  charged  in  the  bill  of 
indictment,  as  provided  in  Section  996  of  The  Code,  The 
instruction  was  refused  and  this  Court  said,  in  substance, 
that  there  was  no  error  in  the  refusal,  for  the  only  question 
to  be  determined  by  the  jury  was  whether  it  was  done  in 
the  night  time,  the  prisoner  having  admitted  the  breaking 
and  entering  and  the  taking  of  the  money.  If  it  was  done 
in  the  night  time  it  was  burglary  in  the  first  degree. 

In  State  v.  Alston^  113  X.  C,  ^^^^  the  defendant  was 
indicted  for  burglary.  The  charge  of  his  Honor  to  the  jury 
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was  that,  "although  all  the  evidence  was  that  the  family  was 
present  in  the  house"  at  the  time  the  accused  was  charged  to 
have  broken  into  it,  they  might  find  him  guilty  of  burglary 
in  the  first  degree  or  guilty  in  the  second  degree.  This  Couit 
said  in  reference  to  that  charge  :  "The  court  should  have 
charged  the  jury  that,  if  they  believed  from  the  evidence  that 
the  family  was  present  in  the  house  at  the  time  of  the  felo- 
nious entry  as  charged,  they  should  convict  the  defendant  of 
burglary  in  the  first  degree.  Under  such  circumstances  the 
jury  are  not  vested  with  the  discretionary  power  to  convict 
of  burglary  in  the  second  degree.  The  power  to  commute 
punishment  does  not  reside  with  the  jury."  The  Court 
further  said,  in  substance,  that  it  would  have  been  im- 
proper for  his  Honor  to  have  instructed  the  jury  that  all 
the  evidence  was  that  the  family  was  in  the  house  at  the 
time  of  the  felonious  entry,  and  that  they  should  find  the 
defendant  guilty  of  burglary  in  the  first  degree;  that  it 
was  only  where  the  jury  believed  that  the  family  was  in 
the  house  to  be  a  fact  that  they  could  have  returned  such 
a  verdict.  The  jury  must  pass  upon  the  credidility  of  the 
evidence. 

In  the  case  now  before  the  Court,  the  accused,  on  his 
trial,  offered  no  testimony.  That  which  was  offered 
by  the  State  was  undisputed  and  consistent.  The  sub- 
stance of  it  was  that  the  deceased,  who  the  mother  said  wa8 
about  10  or  12  years  old,  and  the  physician  who  attended 
her  said  was  about  14,  and  well  developed,  was  a  sister  of 
prisoner's  wife,  and  had  lived  with  them  in  Virginia  a 
short  while — for  a  part  of  the  year  1894 — returning  to  her 
home  in  Yadkin  c«Mmty  about  Christmas  of  that  year.  On 
Sund^ay  night  before  the  homicide,  which  occurred  the  fol- 
lowing Tuesday  (16th  February,  1895),  the  accused  arrived 
at  the  home  of  the  deceased,  from  Virginia,  armed  with  a 
pistol,  a  razor  and  a  knife.     He  insisted  that  the  deceased 
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should  fondle  his  head,  and  upon  her  refusal  slashed  at  her 
with  his  razor,  and  swore  he  would  kill  her.  He  then 
fired  off  his  pistol,  and  swore  that  the  deceased  had  to 
go  to  Virginia  with  him,  or  he  would  kill  her.  She 
said  she  did  not  intend  to  go.  He  left  that  night,  but 
returned  on  the  next  day — Monday — and  told  her  brother 
that  "he  intended  to  make  Tessie  (the  deceased)  go  off 
with  him,  or  it  would  go  hard  with  her."  On  Tuesday 
he  returned,  and,  seei»"j  cne  deceased,  he  drew  his  pistol. 
She  tried  to  escapr  Irom  him,  and  ran  to  her  mother,  but 
he  "grabbed"  her,  and  pushed  her  up  the  road.  The 
mother  called  the  father,  at  work  in  a  field  near  by,  who,  upon 
his  coming  near,  saw  the  situation  and  began  to  gather 
stones  which  the  accused  noticing,  he  leveled  the  pistol  at  the 
father,  and,  still  holding  the  child,  drove  him  behind  a 
house  on  the  roadside.  The  mother  crying  for  the  help 
of  neighbors,  and  the  girl  begging  for  help  from  her 
brother  and  father,  and  imploring  them  not  to  let  the 
accused  carry  her  off,  the  prisoner  placed  his  pistol  imme- 
diately upon  the  back  of  the  deceased  and  fired  it,  inflict- 
ing a  wound  from  which  she  died  two  days  afterwads. 
He  fled  jnto  the  woods  after  he  had  shot  her.  He  was 
sober.  There  was  no  exception  to  the  testimony,  and, 
as  stated  before,  he  offered  none.  What  was  there  to  sub- 
mit the  jury  except  the  credibility  of  the  testimony?  The 
facts,  if  believed,  constituted  in  law  premeditation  and 
malice.  The  case  was  well  argued  by  the  Attorney  Gen- 
eral, and  by  Mr.  Holton  for  the  prisoner.  The  decisions 
of  the  Court  of  Pennsylvania  were  relied  upon  by  both  to 
help  sustain  their  several  views.  The  Pennsylvania  statute 
is  like  ours,  and  was  the  first  of  its  kind  enacted  in  the 
States.  That  Court,  in  the  earlier  cases  on  that  statute, 
put    the  construction    on    it   which  I    contend  for  here. 

Later  decisions  of  that   Court  have  reversed    the    former 
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ones,  and  this  Court,  in  the  opinion  filed  in  this  case,  has 
followed  the  later  Pennsylvania  cases,  without,  I  think, 
giving  due  weight  to  our  own  decided  cases  in  reference  to 
statutes  similar  in  nature  to  the  one  under'  consideration. 
His  Honor  instructed  the  jury,  after  reciting  all  the  evi- 
dence, that,  if  they  believed  it  to  be  true  beyond  a  reason- 
able doubt,  the  prisoner  was  guilty  of  murder  in  the  first 
degree.  This  was,  in  substance,  the  charge  which  the 
Court  gave  in  State  v.  Gilchrist^  113  N.  C,  673,  and  which 
on  appeal  was  approved.  I  think  there  was  no  error  in 
the  charge. 

No  Error. 


STATE  V.  THOMAS  COVINGTON. 


Indictment  for  Murder — Degrees — Evidence, 


1.  On  a  trial  of  one  charged  with  murder,  the  only  evidence  of  the 
circumstances  under  which  the  homicide  was  committed, 
was  contained  in  the  prisoner's  alleged  confession  that  he 
entered  the  store  of  the  deceased  to  commit  larceny,  deceased 
got  between  him  and  the  door,  and  ''I  watched  my  chance 
and  jumped  on  the  old  man  and  wrenched  his  pistol  and  the 
old  man  halloed  *murder!'  Then  I  shot  him  through  the 
body.  The  old  man  said:  *Yoa  have  got  me.'  I  aimed  to 
shoot  him  and  this  must  have  been  when  I  shot  him  in  the 
neck.  And  I  shot  him  again  ;''  Held,  that  it  was  proper  to 
instruct  the  jury  that  in  no  view  of  the  evidence  was  the 
defendant  guilty  of  murder  in  the  second  degree  or  man 
slaughter,  and  they  should  either  acquit  or  find  the 
defendant  guilty  of  murder  in  the  first  degree,  the  second  and 
third  shots  being  the  fatal  ones,  and  the  confession  showhig 
that  they  were  fired  with  deliberation  and  premeditation. 
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2.  Inasmuch  as  the  Act  of  1893  (Ch.  85,  Acts  1898),  dividing  the 
offence  of  murder  into  two  degrees,  and  making  homicide 
committed  while  perpetrating  or  attempting  to  perpetrate 
a  felony,  murder  in  the  first  degree,  provides  that  nothing  con- 
tained in  the  Act  shall  require  any  alteration  or  modification 
of  the  existing  form  of  Indictment  for  murder,  it  is  not  nec- 
essary that  an  indictment  for  murder  committed  in  the 
attempt  to  perpetrate  larceny,  should  contain  a  specific  alle- 
gation of  the  attempted  larceny  such  allegation  not  having 
been  necessary  in  indictments  prior  to  the  said  Act  of  1898. 

Indictment  for  murder,  tried  before  Timberlakej  t/.,  and 
a  jury,  at  Spring  Terra,  1895,  of  Catawba  Superior  Court. 
It  appeared  from  the  evidence  that  the  deceased  was  part 
owner,  as  a  Btockholder  and  general  superintendent,  of 
Long  Island  Cotton  Mills,  and  that  he  lived  with  his  fam- 
ily about  250  yards  from  the  mill,  and  that  the  prisoner 
was  an  employee  at  the  mill,  being  superintendent  of  the 
spinning  room.  It  further  appears  that  the  deceased  had 
a  stock  of  merchandise  in  a  storehouse  about  100  feet  from 
mill,  and  that  for  more  than  a  year  some  one  had  been 
occasionally  entering  said  sto^re  by  means  of  false  keys,  and 
stealing  some  quantity  of  goods,  and  that,  on  night  of  homi- 
cide, deceased  went  to  the  store  to  sleep  that  he  might  catch 
the  thief. 

Miss  Essie  Brown  testified :  "I  am  daughter  of  James 
Brown,  deceased.  Father  is  dead.  Lived  at  the  time  of 
his  death  one  mile  from  Monbo  P.  Q.,  in  this  county.  Saw 
him  last  alive  Wednesday  night,  September  26, 1894,  about 
8  o'clock,,  p.  m.  He  was  in  dining  room  at  home.  House 
from  store  is  distant  100  feet.  I  next  saw  him  Thursday 
morning,  in  store,  a  few  minutes  after  6  o'clock.  It  was 
my  duty  to  be  at  the  store  at  6  to  attend  to  the  duties  of 
store.  Was  often  in  store  with  father.  Factory  is  near 
the  store.  Hands  change  At  6  a.  m.  Notice  given  by 
bell.     I  was  at  that  time  in  the  house,  getting  r^ady  to  go 
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to  the  store.  When  I  got  to  the  store,  and  up  the  steps, 
put  key  into  the  door  to  unlock  it.  It  came  open,  and  I 
found  papa  lying  on  the  floor  as  if  asleep.  Saw  a  little 
blood  on  his  hat.  His  body  was  li  feet  from  the  door.  I 
opened  right  door,  and  in  opening  it  came  near  his  head. 
Door  was  unlocked.  Body  was  lying  straight  out,  head 
towards  the  door.  Whole  face  was  on  floor.  Left  side 
somewhat  turned  down.  Blood  was  somewhere  on  the 
cheek.  Noticed  no  other  injury  on  face.  I  did  not  stay 
there  very  long.  *I  tried  to  hollow,  but  couldn't.  After 
Mr.  Pope  started  to  store,  I  left.  I  said  nothing  to  any  one. 
When  I  reached  factory,  I  saw  Elam  Josey,  who  was  on 
lower  floor.  Machine  which  sits  near  door  is  called 
'speeder.'      Store  could  be  seen  from  speeder.     He  was  all 

1  saw  there.  Afterward  saw  George,  who  came  to  me. 
Next,  Mr.  Covington,  prisoner's  father,  came.  We  went 
up  to  the  house.  Prisoner  was  upstairs,  I  think.  Didn't 
see  him.  Prisoner  had  been  working  there  several  years. 
His  part  was  upstairs.  I  did  not  see  prisoner  till  that  p. 
ra.  Osborne  was  not  at  home.  He  came  about  9  a.  m. 
Was  next  in  store  when  I  went  down  with  Osborne, 
between  9  and  10,  a.  m.  There  was  a  roll  of  tin  that  I 
kept  door  open  with.     It  was  roofing  tin.     Roll  was  about 

2  feet  high,  1  foot  thick.  When  on  end  it  was  steady.  I 
noticed  it  Wednesday,  for  I  kept  door  open  with  it.  Box 
was  standing  up  back  of  counter,  about  7  feet  from  my 
father's  body.  Didn't  notice  anything  wrong  with  tin  till 
I  went  down  with  Osborne,  when  it  was  on  other  side  of 
counter.  Counters  are  eight  feet  apart.  Body  was  near 
one  side.  Tin  had  blood  on  it,  and  was  on  opposite  side 
from  where  I  noticed  it  the  night  before.  It  had  much 
blood  on  it.  Body  was  perfectly  straight.  Box  was 
turned  upside  down.  Didn't  notice  any  stains  on  it.  Tin 
cup  was  on  counter,  and  had  mud  in  it.     Tin  was  on  the 
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left  of  father.  Tin  cup  had  clean  water  in  it  the  day 
before.  Marks  of  blood  near  matches.  They  were  kept 
in  small  dishpan.  This  was  overturned  next  morning. 
Three  or  four  little  stains  of  blood  about  matches.  Were 
similar  to  finger  prints.  They  were  not  there  the  evening 
before.  Tin  lamp  was  near  father's  head,  and  was  out. 
Saw  lamp  night  before.  It  had  oil  in  it  then.  Left  it  on 
counter,  on  left  side,  on  front  part  of  counter,  about 
opposite  the  matches.  Didn't  notice  whether  oil  was 
exhausted.  Father  had  three  scratches  .  over  one  eye. 
Had  a  black  place  on  forehead,  near  center.  Sunken  place 
about  as  large  as  a  nickel.  He  slept  on  right  hand  side  of 
counter,  going  in  back  of  it.  He  had  been  sleeping  there 
since  Sunday  night  previous,  by  reason  of  finding  evidence 
of  some  one  going  in  store.  He  had  no  bed,  but  some 
quilts.  Had  to  cross  over  counter  to  get  to  sleeping 
place.  Door  was  just  pushed  to.  There  was  little  blood 
about  door  latch,  about  one  or  two  inches.  Something 
like  print  of  thumb.  His  hat  was  back  of  counter.  So 
was  key  and  handkerchief.  Knife  was  in  his  hat,  also. 
Store  key  was  in  his  hat."  A  key  is  shown  her  which  she 
says  "is  the  key  that  was  in  papa's  hat.  Body  remained 
at  store  till  5  p.  m.  It  was  taken  to  the  house.  Dr. 
Wilson  was  there.  Discovered  a  shot  in  his  breast  by 
blood  stains  on  his  clothes.  I  went  to  the  store  when  body 
had  been  turned.  He  had  been  shot  in  neck,  and  on  left 
side  of  his  head,  back  of  ears.  Didn't  see  Covington  till 
that  p.  m.,  and  then  in  yard  at  home.  Factory  was  stopped 
at  once  after  I  went  down.  Defendant  was  out  in  yard 
talking  to  some  men.  Saw  nothing  else  of  him  that  day. 
Many  persons  there.  He  was  buried  Friday,  before  dinner. 
Body  was  taken  about  one  mile.  Didn't  see  defendant  at 
burial."  Cross-examiuaton  :  "Store  near  house.  Elam 
Josey  lives  nearest  the  store.     Just  back  of  it.     Closer  than 
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our  house.  Not  further  than  front  door  of  court-house. 
Father  had  a  wife,  myself,  two  brothers,  and  two  sisters. 
Had  not  slept  in  that  part  of  store  before  Sunday  night. 
The  pistol  was  father's.  It  was  6:10  when  I  went  to  the 
store.  Think  defendant's  father  helped  to  bring  the  body 
to  the  house."  Redirect :  "Pa  was  lively,  laughing  and 
talking  at  tea  table." 

The  principal  testimony  relied  upon  by  the  State,  in 
addition  to  many  corroborating  circumstances  testified  to 
by  various  witnesses,  was  that  of  Ellen  Josey  who  testified 
concerning  an  alleged  confession  by  the  prisoner.  His 
testimony  was  as  follows : 

"I  am  23  years  old.  Have  lived  at  Long  Island  7  or  8 
years.  Am  married.  Live  200  or  300  yards  from  the  fac- 
tory. Have  know^n  Tom  Covington  12  or  13  years.  He 
lived  at  cotton  mill,  at  death  of  deceased,  400  or  500  yards 
from  the  store.  Prisoner  lived  east  from  the  store.  Land 
sorter  rolling  and  hilly,  and  branch  between  prisoner's 
house  and  store.  I  was  in  cotton  mills  when  I  first  heard 
of  the  death  of  Mr.  Brown.  I  got  to  mills  at  6:45,  a.  m. 
I  run  speeder,  which  is  located  in  lower  part  of  the  house. 
House  is  two  stories.  Speeder  is  6  or  8  feet  from  entrance. 
Prisoner  is  second  hand  in  spinning  room.  I  am  a  day 
hand.  I  first  saw  the  prisoner  some  time  before  6, — 10  or 
15  minutes.  He  got  there  first.  Was  down  stairs  when  I 
first  saw  him.  Had  heard  nothing,  till  prisoner  came  to 
me,  about  Brown's  death.  He  came  to  me,  and  said  he 
'killed  old  man  Jim  last' — some  one  then  stepped  up,  and 
he  started  to  the  oil  room  to  get  oil.  It  is  in  the  lower 
story.  Says,  'I'll  tell  you  more  about  it  later  on.'  He 
looked  at  me  again,  and  motioned  his  head  to  call  me  to 
him.  I  went  to  him.  He  pushed  door  open,  and  1  fol- 
lowed on  behind  him.  He  said,  'I  certainly  killed  Mr. 
Brown  last  night.'  He  put  his  hand  in  his  pocket  and  pulled 
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out  a  key  (key  is  here  shown  witness  which  he  says  is 
the  key),  and  handed  it  to  me.  He  said,  *don't  throw 
it  in  the  river.'  He  then  went  off  upstairs,  and 
I  saw  him  no  more.  I  stuck  key  in  my  pocket 
and  went  on  to  my  work.  I  saw  Miss  Essie  come  to  the 
store,  put  key  in  the  door,  and  it  opened.  She  stopped, 
and  was  looking  in.  She  turned  around  and  came  to  the 
mills,  and  said  to  me,  'Where  is  George  V  I  went  and 
motioned  to  George.  He  came  and  said,  'What  is  the 
matter?'  She  said,  'Pa  is  dead.'  Lee  Robins  came  up. 
Me,  George  and  Miss  Essie  went  to  the  store.  George  gave 
orders  for  the  mills  to  shut  down.  He  was  at  the  store 
when  he  said,  'Shut  down.'  Me  and  Adams'  boy  went 
back  together  through  into  the  lapper  room.  I  went  out 
and  hid  the  key  after  I  came  from  the  store.  I  hid  key  in 
lapper  house.  Stuck  it  in  the  ground  with  my  fingers,  and 
put  my  heel  on  it.  Nothing  more  was  said  about  murder 
till  next  day  at  grave.  I  was  at  dwelling  that  day.  That 
morning  Covington  was  in  the  store  with  his  father.  I 
looked  in,  and  some  one  spoke  about  coroner,  and  I  went. 
Had  communication  with  prisoner  Friday  in  woods  at 
graveyard.  I  was  standing  near  grave  and  he  came  to  me 
and  said,  'Let's  take  a  walk,'  and  said,  'I'll  tell  you  all 
about  it.'  We  got  off  the  road  apiece  and  he  began.  Said 
he  got  up  that  morning,  slipped  out  from  his  wife,  and 
came  across  the  branch  to  get  him  a  load  of  wood,  and  he 
thought  he  would  go  in  store,  which  he  did,  when  he  got 
in  far  enough  for  Mr.  Brown  to  get  between  him  and  the 
door.  When  he  did,  Mr.  Brown  said,  'Is  that  you  Pope  V 
'I  made  no  answer.  Says  :  "Is  that  you,  Tom  ?  You  had 
better  speak,  I  have  a  revolver  on  you."  '  Said  he  watched 
his  chance,  jumped  on  the  old  man,  wrenched  his  pistol 
from  his  hand.  'Then  the  old  man  hollowed,  "Murder." 
Then  I  shot  him  through  the  body.     Old  man  says,  "You 


840  IN  THE  SUPREME  COURT.  [117 


State  v.  Covington. 


have  got  me."  I  aimed  to  shoot  him,  and  this  must  have 
been  when  I  shot  him  in  the  neck.  He  then  made  a  turn, 
and  I  shot  him  again,  and  he  fell.  In  the  rounds  I  lost 
my  hat,  and  knew  it  would  not  do  to  let  my  hat  stay  there. 
I  hunted  around,  and  got  a  match,  and  struck  it.  Found 
my  hat,  got  out,  and  shut  the  door.  Discovered  blood  on 
my  hands.  I  washed  blood  off  at  the  branch,  and  went  to 
the  house,  and  made  a  jfire,  and  called  my  wife  up.  As  I 
came  to  ray  work  from  home,  I  tramped  out  all  my  tracks 
I  made  coming  from  store.'  Was  at  service  at  church. 
Prisoner  was  there.  He  never  went  in.  Think  talk  was 
while  corpse  was  in  church.  I  saw  Bridges,  Joe  Fisher, 
Andy  Moore,  and  Ike.  Prisoner  came  to  me  while  I  was 
standing  close  to  grave.  Think  he  came  from  down  the 
road.  Didn't  say  what  he  went  in  for.  Have  seen  key 
before.  Me  and  prisoner  have  been  in  store  before. 
Prisoner  came  and  got  me  to  go  with  him.  We  went 
down  and  went  in,  but  I  saw  nothing  he  got.  We  went 
in  again  and  he  got  65  cents,  and  gave  me  30  cents,  which 
I  put  in  my  pocket.  He  told  me  he  took  a  right  smart 
sack  of  shot,  money,  and  shoes.  He  said  shoes  were  too  large 
for  him,  and  he  would  let  Henry  have  them."  Shoes  are 
shown  him,  which  he  thinks  are  same  shoes.  "He  was  in 
his  own  house  when  he  showed  me  the  shoes.  He  said 
they  were  9,  and  he  wore  7.  Covington  might  be  best 
man.  Ike  Stewart  stepped  up,  and  said,  while  coroner 
was  examining  witnesses,  he  didn't  think  one  man  could 
handle  Brown.  Some  time  after  that  prisoner  said  old 
man  Brown  was  not  the  man  people  thought  he  was.  Said 
he  could  handle  him  as  he  could  Charlie  Robbins.  Mr. 
Denver  arrested  nic  on  account  of  some  talk  I  had  with 
Burris.  Been  in  jail  4  mt»nths.  Did  not  tell  Miss  Essie 
becaur*e  prisoner  told  me  he  would  kill  me  if  I  told  it,  and 
he  had  said  before,  if  I  ever   told   anything  he  would  kill 
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me.  It  was  in  1893  we  did  onr  first  stealing.  I  was 
brought  to  jail  and  put  in  cell.  Next  time  I  saw  prisoner 
he  was  in  jail.  No  one  in  jail  but  me,  prisoner,  and  John 
Best.  I  was  in  a  different  cell,  but  same  cage.  While 
there 'he  came,  next  morning,  18th  or  19th,  and  squatted 
down  at  my  door.  I  says  to  him,  'What  are  you  going  to 
do?'  He  says,  'I  am  going  to  prepare  for  a  better  world.' 
Said,  'I  would  own  it,  but  am  afraid  they  will  come  and 
get  me  before  court.'  Says,  'If  you  tell  something  on  me 
at  court,  as  you  did  at  j.  p.  trial,  I  would  be  bound  to 
own  it.'  Have  seen  him  write.  I  know  his  writing." 
Letter  marked  1  identified  as  prisoner's  handwriting.  "So 
is  2,  except  on  back,  which  is  mine  (Josey's).  So  is  side 
A  of  3.  So  is  4,  5,  6,  7.  8,  9,  11,  12,  13,  and  U  are  pris- 
soner's.  10  is  mine.  I  was  in  jail  when  I  first  saw  let- 
ters. He  handed  or  sent  them  to  me.  I  answered  some 
notes  he  sent  to  me.  He  wrote  me,  in  a  note,  he  had  torn 
my  letters  up.  Had  seen  key  before.  He  said  he  ham- 
mered out  file  in  blacksmith  shop,  and  him  and  me  went 
on  the  island,  and  he  worked  on  key.  Worked  on  the  lit- 
tie  part  of  it  with  a  file  that  day."  Letters  are  now  read. 
9  and  10,  upon  objection,  are  withdrawn,  an  1  jury  are  told 
not  to  consider  them  in  making  up  their  verdict.  ''I  was 
tried  before  Esq.  Turner.  Prisoner  was  in  mills  when 
tried.  I  was  there.  I  testified  before  j.  p.  Was  cross- 
examined  by  Covington  (prisoner).  He  asked  me,  'Didn't 
I  holler  and  tell  you  some  one  had  killed  old  man  Jim.'  I 
said,  'Didn't  think  he  did.'  Mr.  Deaver,  Bridges  and  his 
father,  and  j.  p.  were  all  there.  He  also  said,  'Didn't  you 
misunderstand  me?'  I  said  not."  Cross-examination : 
"Tom  Covington  said  he  would  kill  me  if  I  told  anybody; 
this  is  the  reason  and  the  truth.  Don't  know  whether  I 
would  have  told  if  he  had  not  threatened  me.  Suppose  I 
would.     He  threatened  after  he  told  me  these  things,   and 
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beforehand  he  bad  done  so.  He  told  me,  once  before,  if  I 
told  it  he  wonld  kill  me.  Told  me  so  before  I  went  with 
him.  I  told  him  I  would  go  with  him  in  the  store.  I  did 
not  know  that  he  wonld  be  arrested.  He  had  a  heap  of 
friends.  He  was  a  friend  of  mine,  the  reason  I 
did  not  tell  it.  One  reason  was  because  I  was 
afraid  ;  another,  I  wanted  to  screen  him.  Have 
sworn  about  this  more  than  twice, — three  or  fonr 
times.  Gave  in  evidence  before  coroner.  Think  I  was 
sworn.  Didn't  tell  all  before  coroner.  I  swore,  before 
coroner,  I  did  not  know  who  did  it,  and  had  no  suspicion. 
This  was  not  the  truth.  Admit  I  swore  falsely  once.  I 
did  it  to  save  Tom.  Would  swear  to  a  lie  any  time  to  save 
my  friend,  and,  with  threats  against  me,  to  save  my  own 
life.  Swore  to  it  to  keep  from  being  killed  myself,  and  to 
save  Tom's  life.  Would  not  swear  to  a  lie  to-day  to  save 
Tom's  life.  Have  been  accused  of  this  murder  myself. 
Wasn't  first  man  arrested.  Denied  knowing  anything 
about  it.  First  told  about  it  on  my  way  to  jail.  Told  it 
to  Mr.  Bridges,  Mr.  Deaver  and  Crawford.  Was  walking 
along  the  road.  Didn't  curse  or  threaten  me.  I  told  Mrs. 
Frye  it  looked  hard  to  be  in  here  for  nothing.  She  said, 
*Why  didn't  you  tell  on  him  V  I  said  they  had  me  arrested, 
and  I  was  not  the  man  who  did  it,  and  Tom  had  told  me. 
Did  not  tell  John  Best  I  swore  to  it  to  save  my  life.  Told 
him  I  told  it  because  I  was  not  the  man  that  did  it.  Did 
not  tell  him  I  told  the  lie  to  save  myself.  Don't  know 
who  wrote  first  one.  Don't  remember  whether  Mr.  Yount 
suggested  to  me  to  write  to  Tom.  Soon  after  I  got  here, 
he  gave  me  paper,  and  told  me  to  write  down  the  whole 
affair.  I  was  at  home  the  night  the  murder  was  commit- 
ted. Live  75  or  100  feet  from  store.  Wife,  sister  and 
brother-in-law  were  at  home  with  me.  I  got  up  at^3  a.  m., 
and  looked  at  clock.     Went  to  factory  at   6:45.     Was  at 
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home  between  3  and  5:45.  Went  to  sleep  again.  "Was 
not  restless.  Habit  to  get  up  about  4  o'clock.  Had  no 
pistol.  Prisoner  was  at  factory  when  I  got  there.  He 
said,  'I  killed  old  man  Jim  last  night.'  About  that  time 
some  one  stepped  up.  He  went  to  get  oil  and  lampblack. 
Said  no  more  till  he  came  back  from  oil  room.  It  was 
close  about  6  o'clock.  He  said,  *I  certainly  killed  old  man 
Brown  last  night  in  the  store.'  Handed  me  the  key,  and 
said  not  to  throw  it  in  the  river.  He  then  went  off  upstairs. 
He  told  me  to  put  key  away,  and  I  hid  it  in  the  ground. 
I  did  not  make  the  key  myself.  Am  not  an  expert  in 
tampering  with  locks  and  keys.  Did  not  make  key  for 
U.  S.  lock.  Had  U.  S.  lock,  for  which  Jackson  made  me 
a  key.  Don't  think  I  said  I  made  the  key.  Didn't  say  I 
could  make  a  key  to  fit  any  lock.  I  can  prove  who  made 
that  key.  Didn't  say  I  could  make  a  key  that  would 
unlock  any  boat  lock  on  the  river.  I  said,  before  j.  p.,  I  was 
with  him  twice  or  more  ;  not  that  I  went  in  with  him  twice. 
I  did  not  go  in  the  store  that  night  and  kill  Mr.  Brown. 
Had  been  promised  no  favors.  Didn't  say  I  had  burned 
negroes'  houses."  Redirect :  "It  was  his  brother  George 
he  said  not  to  give  away.  Brown  was  stronger  than  lam. 
So  is  Covington.  Had  on,  the  evening  before,  a  striped 
shirt."  Shirt  is  shown  him,  which  he  says  is  like  the  one 
Covington  had  on  the  evening  before.  "His  pants  had  a 
stripe  down  the  leg  and  a  black  patch."  Cross-examina- 
tion :  "I  lifted  with  Mr.  Brown.  Have  seen  Covington 
and  Mr.  Brown  lift  together.  Covington  gave  Mr.  Brown 
all  he  could  carry." 

Samuel  Turner,  testified:  "I  am  j.  p.  before  whom 
Covington  was  tried.  Heard  question  put  by  Tom  to  Josey. 
He  said  :  'You  must  have  misunderstood  me.  Didn't  I 
tell  you  some  one  killed  old  man  Brown?'  Josey  said  con- 
versation took  place  near  the  church.     Also  about  the  con- 


844  IN  THE  SUPREME  COURT.  [117 

Statb  «.  Covington. 

versation  about  the  mill,  Josey  said  Tom  Covington  went 
to  him  that  morning,  and  told  him  that  he  [Tom]  had 
killed  old  man  Brown."  The  testimony  taken  on  justice 
trial  is  handed  to  justice  to  refresh  his  memory.  He  said  it 
was  taken  down  in  his  presence  by  Osborne  Brown,  and 
afterwards  read  over  in  the  presence  of  himself,  Josey,  and 
Tom  Covington.  Defendant  objects  to  his  refreshing  his 
memory.  Objection  overruled.  Exception.  "Josey  said 
Tom  told  him  he  had  killed  old  man  Brown.  Tom  asked 
Josey  if  he  was  not  mistaken.  'Didn't  I  tell  you  some  one 
killed  him?'  Did  not  hear  Josey  state  where  he  hid  the 
key.  I  afterwards  searched  for  key,  and  found  it  at  end 
of  lapper  room  outside,  at  Long  Island  Factory,  under  the 
dirt  four  or  five  inches.  It  was  next  morning,  after  he 
made  statement  the  evening  before,  when  it  was  found.'' 

George  W.  Burris :  "I  am  46.  Live  in  1  mile  of  Long 
Island  Cotton  Mill.  Have  known  Tom  Covington  10  or  12 
years.  Day  after  homicide  I  was  at  home.  Came  up  to 
lower  factory,  and  went  up  to  upper  one.  Went  back  next 
day.  It  was  second  day,  day  of  burying.  I  saw  about  10 
steps  from  front  of  store,  Tom  Covington,  who  came  and 
sat  down  by  me.  He  talked  a  good  deal  about  this  mat- 
ter. I  said  a  good  way  to  detect  was  to  look  at  clothing 
for  blood.  When  I  said  that,  Tom  Covington  looked  down 
at  himself  and  said,  'I  never  thought  about  that.'  On  his 
right  leg  I  saw  something  that  resembled  blood.  Looked 
like  a  sprinkle  or  couple  of  drops.  It  was  on  inside  of  his 
leg.  Something  took  my  attention,  and  Tom  Covington 
walked  off,  and  came  back  from  toward  home  with  a  dif- 
ferent suit  of  clothes  on.  It  was  J  hour  before  he  returned. 
Next  saw  him  coming  up  to  the  crowd.  Didn't  have  the 
same  pants  on.  The  first  pair  of  pants  be  had  on  were 
striped.  Don't  know  what  became  of  the  pants."  Cross- 
examination  :     "It  was  about  9  or  10,  a.  m.,  the  day  of  the 
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burying,  that  we  had  the  conversation.     I  swear  that  there 
was  blood  on  Tom  Covington's  pants." 

For  the  defense,  Mrs.  Covington,  wife  of  the  prisoner, 
testified  as  follows :  "I  am  wife  of  prisoner.  Remember 
night  Brown  was  killed.  I  was  at  home.  Live  at  my 
house.  Prisoner,  myself,  and  baby.  Have  but  two  rooms. 
One  bedroom.  Cook  in  the  other.  Mrs.  Bolick  was  there, 
and  slept  in  the  same  room  we  did  the  night  of  the  homi- 
cide. Her  bed  1  step  from  ours.  Her  house  is  10  steps 
from  ours.  J)oors  do  not  face  each  other.  She  has  five 
children.  They  work  in  mill  and  were  there  that  night. 
She  stayed  with  us  often.  I  retired  about  8  o'clock. 
Prisoner  works  in  the  daytime.  Mrs.  Bolick  retired  at 
same  time.  So  did  prisoner.  No  light  in  the  house  dur- 
ing night.  Have  a  clock.  Bell  rings  at  4  o'clock.  Pris- 
oner did  not  leave  home  that  night.  He  got  up  after  5  a. 
m.  I  called  him,  and  he  was  in  bed.  Did  not  have  his 
clothes  on  when  he  got  out  of  bed.  Lit  lamp,  and  built 
fire  in  stove.  Took  seat,  and  picked  his  banjo.  Fooled 
with  it  till  I  got  breakfast  ready.  Prisoner  got  up  before 
Mrs.  Bolick.  He  could  not  have  left  home  without  my 
knowledge.  Baby  slept  behind.  Was  eating  breakfast 
when  15-minute  bell  rang.  Prisoner  came  back  some  time 
during  the  day.  The  day  before  he  had  on  striped  pants, 
and  same  coat  he  has  on  now.  The  day  of  funeral  he  put 
on  another  pair  of  pants.  I  told  him  not  to  go  with  dirty 
pants.  Did  not  change  his  coat,  and  put  on  same  old 
pants  after  coming  back.  Wore  same  old  clothes  balance 
of  the  week.  Had  same  old  clothes  on  when  arrested. 
Saw  his  clothes  frequently,  but  never  saw  any  blood.  It 
looks  like  I  could  have  seen  it.  None  on  his  shirt  and 
coat,  as  I  could  see.  Mr.  Bridges  brought  pants  back,  and 
a  letter  from  him  at  jail.  Brought  shirt  and  slips. 
Brought  them  to  Elam  Josey*     They  were  clothes  he  had 
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on  day  of  arrest,  and  day  before  homicide.  When  brought 
home  I  examined  them^  and  found  no  blood.  Mrs.  Cald- 
well and  Mrs.  Bolick  were  present.  Mrs.  Bolick  burned 
the  pants.  I  told  her  to  burn  or  wash  them.  She  washed 
other  clothes.  Prisoner  has  the  coat  on.  I  saw  lice  in  jail." 
Shoes  previously  exhibited  are  shown  her.  She  says,  look 
like  shoes  she  bought  of  Mr.  Brown.  "I  got  second  pair. 
Bought  them  myself  for  prisoner.  Shoes  are  9.  Think 
prisoner  wears  8.  Box  was  marked  8,  shoes  9.  Prisoner 
sold  them  to  his  brother  Henry.  I  cover  slats  for  factory, 
to  be  used  in  spinning  room,  with  kind  of  cloth  found  in 
our  house."  Cross-examined :  "Bought  shoes  myself  in 
August.  Prisoner  had  worked  in  mill  for  about  2  years. 
Store  about  20  steps  from  factory,  where  he  worked  all 
day.  He  could  wear  7  shoes.  Did  not  wear  9.  They 
were  too  large,  and  Henry  wanted  them.  I  told  him  to 
take  them  back,  but  he  said  Henry  wanted  them.  He  nor 
Henry  bought  any  more.  Don't  suppose  had  bought  pair 
for  himself  in  6  years.  Miss  Essie  was  not  in  the  store  at 
the  time.  Nor  George  or  Osborne  Brown.  Nobody  but 
Mr.  Brown,  the  deceased,  and  a  little  negro  whose  name  I 
did  not  know.  I  first  heard  prisoner's  pants  had  blood  on 
about  two  weeks  ago.  Pants  bad  been  washed  twice. 
Mrs.  Bolick  washed  them  next  week  after  Mr.  Brown  was 
killed.  Pants  came  back  Friday  after  prisoner  was  carried 
to  jail.  Did  not  burn  the  shirt.  Just  didn't  tell  her  to 
burn  it.  I  did  not  see  them  burned."  A  shirt  is  here 
shown  her,  which  she  says  is  the  shirt  prisoner  bad  on 
night  of  the  homicide.  A  spot  on  it  is  shown  her,  which 
she  says  is  not  blood.  Says  she  "knows  blood  when  she 
sees  it,  and  knows  black  grease,  too.  Don't  know  whether 
blood  will  come  out  or  not.  Shirt  has  been  washed  twice. 
No  blood  on  pants.  I  looked  to  see  if  there  was.  Also,  to 
see  if  there  were  lice,  and  anything  I  could  see.     If  I  had 
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found  blood  it  would  have  alarmed  me.  Never  asked 
Minuie  Bryan  if  anybody  had  seen  shirt  at  Ben  Litten's, 
and  did  not  say,  'For  God's  sake,  let  no  one  see  it.'  Mrs. 
Bolick  kept  the  shirt,  and  Mr.  Bridges  took  it,  I  heard. 
Never  asked  Sarah  Ann  not  to  tell.  No ;  if  she  wanted, 
no  man  could  make  her  swear.  Night  of  homicide  pris- 
oner came  home  after  changing  time  about  dusk.  Mrs. 
Bolick  was  there.  My  husband  has  never  come  home  and 
gone  to  bed  when  I  did  not  know  it.  Also  know  any  time 
he  gets  up  and  leaves.  If  he  went  into  store,  he  never 
brought  anything  to  me.  Picked  banjo  morning  of  the 
homicide,  and  that  day  at  dinner.  Heard  Mr.  Brown  was 
dead  early  that  morning.     He  was  a  good  man." 

Tom  Covington,  the  prisoner,  testified  in  his  own  behalf 
as  follows  :  "Night  of  homicide  he  was  at  home.  So  was 
his  wife,  child,  and  Mrs.  Bolick.  Went  to  bed  at  8  o'clock. 
Mrs.  Bolick  slept  in  same  room.  Was  not  up  after  he 
went  to  bed  until  5  o'clock  next  a.  m.  His  wife  called 
him.  Was  not  out  from  time  he  went  to  bed  till  time  he 
got  up.  Lit  lamp  at  5:04  a  m.  Went  and  built  fire  in 
kitchen.  Wife  got  up  and  was  getting  breakfast.  It  was 
windy  night  and  don't  think  I  woke  up  all  night.  Think 
factory  bell  had  rung  when  I  woke,  but  I  did  not  hear  it. 
I  got  to  mill  at  6:10.  Was  second  boss.  Looked  after 
hands  and  oiled  machinery.  Did  principal  part  of  mark- 
ing. First  saw  Josey  at  speeder.  Teamster  said  he  wanted 
yarn  early.  Went  and  got  cup  and  blacking.  Was  dry, 
went  to  dynamo  room  for  oil.  Asked  father,  *To  whom 
mark  yarn.'  As  we  passed  speeder  had  not  seen  Josey, 
nor  had  any  conversation  with  him.  He  did  not  say  any- 
thing to  me.  I  said,  *Pull  that  coat  off  before  yon  get  it 
in  flyers.'  I  did  not  have  any  such  conversation  as  Josey 
testifies  to  about  making  key  and  killing  Mr.  Brown.  Did 
not  make  the  key.     Had  little  conversation  with  Pope. 
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Told  him  yarn  was  not  ready  yet ;  that  Mr.  Brown  had  not 
brought  book  down.  Nothing  else  was  said.  Pope  was  in 
mill,  and  it  was  raining.  I  said  nothing  to  Pope  about 
Mr.  Brown  being  killed.  At  time  we  were  talking  did  not 
know  Mr.  Brown  was  dead.  First  heard  it  from  Lee  Rob- 
bins.  I  ran  and  asked  several  what  was  the  matter. 
When  Lee  told  me,  I  went  with  others  to  the  store.  Went 
to  the  factory  and  got  my  hat  and  coat.  Had  on  same  hat 
and  shirt  I  did  the  day  before.  Remember  going  to  the 
window  to  see  if  Mr.  Brown  had  come  to  the  store.  Had 
not  marked  all  the  sacks.  Could  not  put  number  without 
book.  I  helped  to  turn  body  over.  Caught  it  about  shoul- 
ders. Right  smart  blood  little  distance  from  where  he  lay. 
Afterwards  I  went  over  home, — not  as  late  as  10  or  11 
o'clock.  I  and  Lee  Robbins  fixed  bracket  on  banjo. 
Went  to  funeral,  and  went  to  dwelling  after  body  was  car- 
ried there,  and  held  lamp  while  they  were  washing  and 
dressing  him.  Wore  same  clothing  I  had  been  wearing, 
except  pants,  which  I  changed  because  wife  said  not  to 
wear  old  pants  to  the  funeral.  No  blood  was  on  my  pants. 
Burris  did  not  tell  me  there  was  blood  on  pants.  Helped 
dig  grave.  After  getting  out  of  grave,  I  sat  down  next  to 
paling  by  Mr.  Litten.  Josey  then  took  me  off.  Went 
down  road,  and  stopped  at  corner  of  graveyard.  He  said, 
'Don't  say  anything  about  seeing  me  in  store,  for  fear  they 
might  think  I  killed  Mr.  Brown.'  I  said  to  him  I  would 
not  tell  it,  provided  he  did  not  go  back  again,  unless  I  was 
obliged  to  do  so.  He  cautioned  me  not  to  say  anything 
about  it.  I  made  no  threats  to  Josey,  then  or  at  any  other 
time.  We  took  the  walk  at  his  request.  I  saw  Josey 
come  out  of  the  store  one  time.-  Was  working  on  the 
night  shift,  and  one  night  went  to  the  well  to  get  water. 
I  saw  Josey  come  out  of  the  store  door,  and  said,  'Old  fel- 
low, I  have  caught  you  this  time.'     He  went  on  with  me 
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then  to   the  factory,   and  tried   to   persuade   me  to  go  in 

store ;  but  I  would  not,  and  told   him  he  had  better    stay 

out.     Saw  65  cents  he  got.     He  gave  me   35   cents  of  it, 

but  he  owed  it  to  me.     I  did  not  want  it,  but  he   insisted, 

and  I  took  it  to  pay  what  he  owed  me.     I  said  nothing 

about  it.     Was  never  in  store  with  Josey.     Never  saw  key 

before.     Never  made-  threats  against   Mr.   Brown,   that  I 

remember  of.     We  were  friendly.     Did   not  tell  Pope  I 

would   kill   Mr.   Brown.     If  so,   it  was  in   fun.     Had   no 

grudge  against  him.     Didn't  try  to  kill  him    with   wrench 

or  w^ith  broom  handle."     Letter  No.  7  was  shown  him. 

Says  he  wrote  part,   and  part  he  did  not.     Said  he  did  not 

write,  "Elam,  we  did  not  go  in  store  but  one  time,"  in  the 

letter.     "Remember  writing  him  something  like   it,  but  I 

said  'you,'  instead  of  'we.'  "  Again,  ''didn't  say,  'We  did  not 

take  any  goods,'  but  wrote,  'You  did  not  take  any  goods.' 

I  wrote  him  that  he  had  two  25-cent  pieties,  one  10,  one  5, 

and  alluded  to  the  night  he  was  CMught  by  me  comin^;  out 

of  store.     Day  Mr.   Brown   was  killed,  I   had  on    striped 

pair  patched  pants,  on  leg  and  knee  and   on    seat.      Think 

shirt  exhibited  is  one  I  had  on.     Same  coat  I  now  have. 

Put  on  same  clothes  next  morning,  and  continued  to  wear 

them  till  day  of  burial,  and   then  only    changed  my  pants, 

and  after  returning  put   same   pants  on,   and  had  on   the 

same  clothes  when  I  was  arrested  and   sent  to  jail.     Sent 

clothes  home  from  jail  by  Bridges,  and  said,  'Tell  my  wife 

to  hang  them  out.     They   have  lice  on  them.'     Sent  no 

word  to  burn  pants,  and  saw   no   blood  on  shirt  or  pants. 

Spot  on  shirt   is  factory   grease.     Plenty  of  lice  in  jail. 

Wife   bought  the   shoes,  I  suppose.     Told  her    to    buy  a 

pair.     She  said  she  got   them  from  Mr.  Brown.     Told  her 

to  get  8.     Shoes  were   9,  but    box   8.     Did    not  look  at 

them  till  I  had  put  them  on,  and  found  too  large.     I  traded 

shoes  with  my  brother  Henry.     Wife  did  all   the   buying, 
117_54 
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except  such  things  as  she  could  not  carry  home.  Weighed 
130  when  I  was  carried  to  jail.  Mr.  Brown  170  or  175,  and 
he  was  strong  man.  He  didn't  stand  back  from  any- 
body  in  lifting,  and  was  stronger  than  I  am."  Cross- 
examined  :  "Josey  said  not  give  him  away.  Mr. 
Brown  was  kind  to  me,  and  I  liked  him.  Saw  Josey 
coming  out  of  store  three  or  four  months  before  Mr. 
Brown  was  killed.  I  had  no  talk  with  him  from  the  time 
he  gave  me  money  till  we  talked  at  the  grave,  except  word 
or  two  occasionally.  He  came  out  of  door,  like  others, 
and  said  he  got  65  cents.  Did  not  go  and  tell  Mr.  Brown, 
because  it  was  not  my  business  to  carry  news.  Never  told 
my  father,  or  anybody.  Never  wanted  to  tell  what  sort  of 
debt  he  owed,  which  is  mean.  T  said  in  letter  he  gave  me 
35  cents.  It  was  for  a  pair  of  home-made  knucks."  Pris- 
oner says  he  wrote  letter  5.  "Part  of  it  is  true  ;  part, 
false.  Went  up  store  when  I  heard  Mr.  Brown  was  killed. 
Great  deal  excitement.  Said  about  having  seen  Josey  go 
in  store.  Went  from  store  to  factory  after  hat  and  coat, 
then  back  to  store,  then  home,  about  two  hours,  to  dinner. 
Set  at  home  and  picked  banjo.  Picked  one  thing  and  then 
another.  Was  sharply  grieved  at  death  of  Mr.  Brown,  but 
never  picked  banjo  in  presence  of  death  before.  Talk  I 
had  with  Josey  was  about  his  coat.  Afraid  he  would 
eatch  it  in  machine.  He  was  at  speeder,  and  it  was  run- 
ning. It  was  free,  voluntary  statement  I  made  to  Bridges 
coming  to  jail.  Did  not  tell  Bridges  that  Josey  swore 
about  being  in  store  and  my  being  with  him  was  true."  No. 
2  i^  shown  him,  and  he  says  front  part  of  it  he  wrote; 
other  part  he  thinks  Josey  wrote.  "Pair  of  knucks  were  in 
my  house  when  Mr.  Brown  died.  Key  is  made  of  old  file, 
but  1  did  not  make  it.  Never  made  any  keys  as  I  remem- 
ber. Filed  one  out  with  George  Brown.  May  have  read 
Jesse  James'  book.     Had  it   about  year.     Did   not  make 
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key  in  prison  of  steel,  nor  go  with  Ben  Lytton  to  get 
tobacco."  Redirect :  "Had  conversation  with  Josey  in 
jail.  Talked  with  him  two  or  three  times.  Said  he  told 
that  lie  because  detective  and  Bridges  said  they  would 
hang  him,  and  he  was  scared,  and  did  not  know  what  to 
do.  Said  he  was  going  to  do  what  he  could,  and  trust  in 
the  Lord." 

John  Best :  He  is  now  in  jail.  "Says  prisoner  and 
Josey  have  been  writing  notes.  Went  in  room  one  day 
and  lay  down.  Josey  came  in  and  said,  'Read  this.'  I 
read  it.  No.  7  is  the  letter.  Says,  'If  I  keep  this  till 
court,  will  it  do  me  any  good  V  Said  I  was  no  lawyer,  and 
could  not  say.  I  gave  him  a  pencil  with  a  rubber  on  it. 
He  took  it,  and  rubbed  out  'you,'  and  put  'we'  in  two 
places.  Afterwards  said,  'Now,  read  it  again.  Don't  you 
think  it  will  do  me  good  ?  Whatever  you  do,  don't  give 
me  away.'  Said,  'I  am  for  getting  Josey  out.'  Josey 
then  went  to  prisoner's  door,  and  got  up  a  conversation. 
Said,  'Tom,  I  did  you  a  great  wrong,  and  am  sorry  for  it. 
They  told  me  they  would  hang  me,  and  I  was  scared.'  I 
said,  'You  were  a  fool.  No  two  or  three  men  could  hang 
you,  without  evidence.'  Lice  have  been  in  jail  ever  since 
I  have  been  there."  Cross-examined :  "The  'we'  he 
rubbed  out  was  near  top.  Can't  say  it  was  the  'we'  after 
Elam.  He  rubbed  out  first  'we.'  Don't  know  that  he 
rubbed  out  the  next  one.  Can't  point  out  others."  Let- 
ter is  shown  him,  which  he  says  he  wrote,  marked  "Exhibit 
15,"  and  another,  marked  "16."  "Said  he  never  stated 
to  any  one  that  both  said  they  were  going  to  prepare  to 
die  before  court.  Says  what  is  in  his  letter  is  true. 
Prisoner  and  Josey  were  talking.  Josey  said,  'Eave-drop 
him.  He  would  pick  him.'  They  were  whispering 
all  day.  PrisoDer  said,  'I  am  going  to  pray  and  get  ready 
for   a    better   world.'     Josey   said,   'I    am    too.'     Heard 
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prisoner  say,  'I  ani  going  to  own  it  at  court.'  Said  to 
Josey,  'Don't  give  me  away.'  He  took  it  and  rubbed  out 
'you,'  and  put  'we'  in  two  places.  Afterward  said,  'Now 
read  it  again,'  and  says,  'Don't  you  think  it  will  do  me 
good  V  and  said,  'Whatever  you  do,  don't  give  me  away. 
They  might  come  and  hang  me  before  court.'  Heard  it 
on  19th,  and  wrote  letter  on  20th.  Never  heard  him  say 
who  would  come  and  get  him."  Re-direct :  "Last  letter 
was  written  to  Pink  Yount,  the  jailer.  Mr.  Yount  told 
me  to  listen  and  hear,  and  report  everything  I  heard  either 
one  of  the  boys  say." 

Thomas  Covington,  prisoner,  recalled  said  about  the 
whispered  conversation  testified  to  by  Best,  "I  had  told 
him  (Josey)  not  to  tell  any  such  tales  on  me  as  he  told  at 
j.  p.  trial;  for,  if  he  did,  they  would  be  bound  to  hang 
me.  Said  he  was  sorry  and  wanted  me  to  prepare  for  a 
better  world.  He  said  he  was  going  to  acknowlege  all 
that  he  had  done,  and  said  that  I  would  do  so  too." 

The  court  recapitulated  the  testimony  and — saying 
to  the  jury  that  his  notes  of  the  testimony  are  only  to 
refresh  their  memory  and  not  to  govern  them,  that  they 
were  sole  judges  of  what  the  witnesses  had  said,  and 
wherever  their  recollections  of  what  the  witnesses  had 
said  differed  from  his  notes,  they  would  be  governed  by  their 
recollections  and  not  his  notes — charged  the  jury  as  fol- 
lows : 

"The  defendant  is  charged  with  the  murder  of  one  James 
Brown,  as  charged  in  the  following  bill  of  indictment : 
[The  bill  of  indictment  is  here  read.]  The  court  charges 
you  that  you  should  not  allow  any  feelings  of  indignation 
which  you  may  have  on  account  of  the  nature  of  the  hom- 
icide to  prejudice  you  against  the  prisoner,  or  allow  any 
feelings  of  sympathy  or  pity  that  you  may  have  for  the 
prisoner,  or  his  wife  or  child,  to  prejudice  you  in  his  favor. 
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Under  your  oaths,  it  is  your  duty  to  render  a  verdict 
according  to  the  evidence;  and  if  this,  and  this  alone,  satis- 
fies you  that  he  is,  beyond  a  reasonable  doubt,  guilty  of 
the  murder,  as  charged  in  the  indictment,  you  will  return 
a  verdict  of  guilt^.  On  the  other  hand,  if  the  evidence 
does  not  satisfy  you,  beyond  a  reasonable  doubt,  that  he 
is  guilty,  then  you  will  return  a  verdict  that  he  is 
not  guilty.  A  good  deal  has  been  said  about  the 
improper  use  of  money  by  the  prosecution  in  this  case,  and 
improper  conduct  of  the  family  of  the  deceased.  The 
court  charges  you  that  there  has  been  no  evidence  of  the 
improper  use  of  money  by  the  prosecution,  or  improper 
conduct  on  the  part  of  the  family  of  the  deceased, 
and  these  arguments  you  will  not  consider  in  making 
up  your  verdict.  In  North  Carolina  there  are  three 
degrees  of  felonious  homicide,  to-wit :  Manslaughter, 
murder  in  the  second  degree,  and  murder  in  the  first 
degree.  The  first,  to-wit,  manslaughter,  is  the  unlawful 
and  felonious  killing,  without  malice,  either  expressed  or 
implied,  and  without  any  mixture  of  deliberation  what- 
ever. Murder  in  the  second  degree  is  where  a  person 
forms  in  his  mind  a  purpose,  design,  or  intention  to 
unlawfully  kill  a  human  being,  with  malice,  but  without 
premeditation.  Murder  in  the  first  degree  is  any  unlaw- 
ful killing  which  is  perpetrated  by  poisoning,  or  lying 
in  wait,  or  any  other  kind  of  wilful,  deliberate,  or  pre- 
meditated killing,  or  which  is  committed  in  the  perpe- 
tration or  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery, mayhem,  burglary,  or  other  felony.  The  court 
charges  the  jury  that,  in  no  view  of  this  case,  as  pre- 
sented by  the  evidence,  is  the  defendant  guilty  of  man- 
slaughter or  murder  in  the  second  degree.  He  is  either 
guilty  of  murder  iu  the  first  degree,  or  not  guilty,  and 
you  will  so  find.     The  court  further  charges  the  jury  thatj 
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in  this  case,  the  law  raises  no  presumption  against  the 
prisoner,  but  every  presumption  of  the  law  is  in  favor  of 
his  innocence;  and  in  order  to  convict  him  of  the  crime 
alleged  in  the  indictment,  every  material  fact  necessary 
to  constitute  such  crime  must  be  provAl,  beyond  a  rea- 
sonable doubt,  and  if  the  jury  entertain  any  reasonable 
doubt  upon  any  single  fact  or  element  necessary  to  con- 
stitute the  crime,  it  is  their  duty  to  give  the  prisoner  the 
benefit  of  the  doubt  and  acquit  him.  Again,  if  it  is  pos- 
sible to  account  for  the  death  of  the  deceased  upon  any 
reasonable  hypothesis  other  than  that  of  the  guilt  of  the 
defendant,  then  it  is  your  duty  to  account  for  it,  and  find 
the  defendant  not  guilty. 

"The  State  contends  that  it  has  satisfied  you  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defendant,  and  relies 
— first,  on  the  threats,  as  testified  to  by  several  witnesses, 
whose  testimony  you  heard,  and  which  I  have  read  to  you, 
and  which  you  will  remember.  The  court  charges  you 
that  these  alone  would  not  warrant  you  in  convicting  the 
defendant,  but  are  circumstances  only,  which  you  may  con- 
sider and  weigh  with  the  other  testimony  in  the  case. 
Secondly,  the  State  relies  on  the  testimony  of  the  witnesses 
which  tends  to  show  that  the  defendant  had  for  some  time 
been  entering  the  door  of  the  store  by  a  false  key,  the  con- 
tention being  that  he  entered  the  door  the  night  of  the 
homicide  with  intent  to  commit  larceny,  which  is  a  felony, 
was  caught  by  Mr.  Brown,  and,  to  conceal  the  crime  of 
larceny,  killed  the  deceased.  In  this  connection,  the  court 
charges  the  jury  that  if,  from  all  the  evidence  in  the  case, 
you  are  satisfied,  beyond  a  reasonable  doubt,  that  the 
defendant  entered  the  store  of  James  Brown  the  night  of 
homicide  with  intent  to  commit  larceny,  which  is  a  felony, 
and  while  in  that  store  killed  the  deceased,  although  he 
did  not  intend  or  expect  to  kill  him  when  he  entered  said 
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store,  he  is  guilty  of  murder  as  charged  in  the  bill  of  indict- 
ment, and  ytm  should  so  find.  Third,  the  alleged  conduct 
of  the  defendant  the  morning  after  the  homicide.  The 
evidence  tended  to  show  that,  the  morning  after  the  homi- 
cide, the  defendant  had  several  conversations  with  Josey, 
and  that  he  went  to  the  window  looking  towards  the  store 
several  times,  and,  in  reply  to  a  question  from  witness  Pope, 
about  old  man  Brown  coming  down  that  morning,  said, 
'I  don't  suppose  he  will,'  and  to  Preston  Adams,  who  asked 
him  what  he  was  looking  at,  standing  at  the  window,  and 
to  which  he  said,  'Watching  it  rain,'  and  the  other  things 
testified  to  by  the  difi*erent  witnesses,  which  you  will  con- 
sider and  weigh.  Fourth,  to  the  evidence  tending  to  show 
he  had  blood  on  his  pants.  The  testimony  bearing  on  this 
point  is  that  of  Burris,  who  was  sitting  by  the  tree  talking 
to  prisoner  and  called  his  attention  to  some  spotson  his  pants, 
and  that  pretty  soon  thereafter  the  prisoner  went  towards  his 
home,  returning  in  a  short  time  with  a  difl*erent  pair  of 
pants.  Kext  testimony  bearing  on  the  point  is  that  to 
show  the  burning  of  the  said  pants  at  the  instance  of  the 
prisoner's  wife,  and  the  alleged  spot  of  blood  on  his  shirt, 
which  was  brought  into  court  and  shown  you,  and  which 
Dr.  Campbell  testifies,  in  his  opinion,  is  blood;  and  then 
the  testimony  of  witness,  the  girl  Myers,  who  said  prison- 
er's wife  sent  word  to  Mrs.  Bolick,  *For  God's  sake,  let  no 
one  see  that  shirt.'  You  will  consider  the  testimony  and 
circumstances  surrounding  this  connection,  together  with 
the  testimony  of  Dr.  Campbell  and  Mrs.  Adams  as  to  the 
grease  spots  coming  out  after  washing;  and  if,  beyond  a 
reasonable  doubt,  you  are  satisfied  that  there  was  blood  on 
his  pants  and  blood  on  his  shirt,  you  will  consider  these 
facts  in  connection  with  the  other  facts  and  circumstances 
in  the  case.  Fifth,  to  the  confession  of  prisoner  to  Elam 
Josey,  as  testified  to  by  said  Josey.     Now,  if  you  believe. 
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beyond  a  reasonable  doubt,  that  this  witness  told  the  truth, 
and  that  the  prisoner,  when  he  made  the  confession  as 
alleged,  told  the  truth,  the  court  charges  you  that  the 
defendant  is  guilty  of  murder  in  the  first  degree,  and  yon 
should  so  find.  The  State  says  he  is  to  be  believed,  because 
he  is  corroborated  by  the  letters  which  the  prisoner  wrote 
Josey,  and  which  you  heard  read  ;  by  the  testimony  of  sev- 
eral witnesses,  who  saw  prisoner  and  Josey  talking  at  vari- 
ous times  and  places,  soon  after  the  homicide,  as  testified 
to  by  said  witness  Josey  ;  by  the  finding  of  the  key  in  the 
very  place  which  Josey  stated  he  had  put  it ;  by  the  find- 
ing of  the  alleged  stolen  shoes ;  and  by  other  testimony 
and  circumstances,  including  that  of  John  Best,  the  wit- 
ness, who  said  he  heard  prisoner  say  he  would  own  it  at 
court,  and  that  of  witness  Bridges,  who  said  prisoner  liad 
told  him,  on  the  way  to  court,  that  what  Josey  had  said 
on  trial  was  true.  The  court  charges  you  that,  in  North 
Carolina,  our  Supreme  Conrt  has  held  that  the  unsup- 
ported testimony  of  an  accomplice  will  warrant  a  jury  in 
convicting  provided  the  jury  is  satisfied  of  its  truth  beyond 
a  reasonable  doubt.  The  weight  of  this  testimony  is  for 
you,  and  you  should  weigh  it  carefully,  and  with  delibera- 
tion, giving  the  prisoner  the  benefit  of  any  reasonable 
doubt.  Those  are  some  of  the  contentions  of  the  State, 
and  the  court  charges  you  that,  if  you  are  satisfied,  from 
the  testimony,  that  the  defendant  is  guilty,  beyond  a  rea* 
sonable  doubt,  you  will  say  so,  unless  the  testimony  of  the 
prisoner  raises  a  reasonable  doubt  in  your  mind. 

''And  the  ))risoner  says  l«is  testimony  and  explanation 
of  his  conduct,  together  with  his  explicit  denial,  is  suflS- 
cient  to  raise  this  reasonable  doubt,  and  it  is  a  question  for 
YOU  Xo  consider  and  decide.  He  says  that  the  threats,  as 
testified  to  bv  the  State's  witnesses,  and  as  a  circumstance 
relied  on  by  the  State  as  tending  to  prove  his  guilt,  are  not 


N.  C]  SEPTEMBER  TERM,  1895.  857 


State  «.  Covington. 


true.  He  denies  the  truth  of  the  testimony  as  to  his  hav- 
ing entered  the  store  by  a  false  key,  and  explains  his 
alleged  conduct  in  going  to  the  window  morning  after *the 
homicide  by  saying  he  was  looking  for  Mr.  Brown  to  come 
to  store  and  bring  a  book,  from  which  he  was  to  get  data 
to  mark  certain  yarns ;  and  he  denies  the  several  alleged 
conversations  with  Josey.  In  regard  to  contention  of  State 
as  to  blood  on  his  pants  and  shirt,  he  says  he  had  no  such 
conversation  as  was  testified  to  by  witness  Burris ;  that  he 
did  change  his  pants,  but  it  was  at  the  request  of  his  wife 
not  to  wear  the  old  pants  to  the  funeral.  And  the  burn- 
ing of  the  pants  he  explains  by  the  testimony  of  his  wife 
and  others  that  it  was  on  account  of  the  suspicion  of  lice, 
and  denies  there  was  any  blood  on  his  shirt,  saying  it  was 
grease  gotten  off  machinery.  As  to  the  confessions  of 
Josey,  he  says  Josey  is  not  to  be  believed  because  he  is 
under  arrest  charged  with  the  killing  of  deceased  himself, 
and  that  he  is  induced  to  become  a  witness  against  him  by 
the  hope  of  immunity  from  punishment,  by  the  hope  that 
it  would  go  easier  with  him  in  the  case  he  implicated  some 
one  else  in  the  crime,  and  by  the  further  admitted  fact,  by 
said  Josey,  that,  in  another  trial,  he  had  sworn  falsely 
about  the  same  matter.  The  jury  should  take  into  consid- 
eration such  facts  in  determining  the  weight  which  ought 
to  be  given  to  such  testimony,  and  testimony  given  under 
such  hope  and  contradiction.  In  regard  to  the  letters,  he 
says  he  wrote  them,  except  the  word  'we'  was  substituted 
for  'you,'  and  sustains  himself,  by  the  statement  of  John 
Best  to  having  seen  Josey  erase  'you'  and  put  'we'  in  the 
letter.  In  this  connecti»m  you  will  consider  the  testimony 
ofMaj.  Finger  and  Mr.  Brown,  and,  taking  all  the  evi- 
dence regarding  the  letters,  you  will  consider  and  give  it 
such  weight  as  you  may  think  it  entitled  to.  If  you 
believe,  beyond  a  reasonable  doubt,  that  the  letters   were 
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not  chauged,  as  alleged  by  the  defendant,  and  that  he  told 
what  was  untrue  when  he  said  he  wrote  ^you'  for  'we,'  it  is 
a  circumstance  which  yon  will  consider  as  tending,  with 
the  testimony,  to  prove  his  guilt.  In  determining  whether 
he  swore  falsely,  you  will  consider  the  testimony  of  John 
Best,  who  said  he  saw  Josey  change  'yon'  to  'we.'  But, 
as  testimony  independent  and  apart  from  that  of  the  State, 
the  prisoner  says  his  own  denial  is  sujBScient  to  raise  a 
reasonable  doubt  in  your  mind,  and  you  ought  to  acquit 
him.  The  law  gives  the  accused  the  right  to  testify  in  his 
own  behalf,  but  his  credibility  and  the  weight  to  be  given 
his  testimony  are  questions  exclusively  for  the  jury,  and  in 
weighing  the  testimony  of  defendant  you  have  a  right  to 
take  into  consideration  his  manner  of  testifying,  the 
reasonableness  of  the  story,  and  his  interest  in  the  result 
of  this  caj-e  ;  and  you  are  to  say  whether  it  is  true,  or  for 
the  purpose  of  avoiding  a  conviction.  Another  defense 
interposed  by  the  defendant  in  this  case  is  what  is  known 
in  law  as  an  'alibi,' — that  is,  that  the  defendant  was  at 
another  place  at  the  time  of  the  commission  of  the  crime; 
and  the  court  instructs  the  jury  that  such  a  defense  is  as 
proper  and  legitimate,  if  proved,  as  any  other,  and  all  the 
evidence  bearing  on  this  point  should  be  carefully  consid- 
ered by  the  jury,  and  if,  in  view  of  all  the  evidence,  the 
jury  believe  the  defendant  was  at  another  place  than  that 
where  the  homicide  was  committed,  at  the  time  of  its  com- 
mission, they  should  acquit  the  defendant.  In  order  for  it 
to  be  of  avail,  it  must  be  such  as  to  show  that,  at  the  very 
time  of  the  commission  of  the  crime  charged,  the  accused 
was  at  another  place  so  far  away,  or  under  such  circum- 
stances, that  he  could  not,  with  any  ordinary  exertion,  have 
reached  the  place  where  the  crime  was  committed,  so  as  to 
have  participated  in  its  commission. 
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"These  are  the  leadiug  contentions  of  the  State  and  of 
the  defendant.  You  will  consider  them  all^ carefully,  keep- 
ing in  mind  the  presumption  of  law  that  the  defendant  is 
innocent.  You  will  consider  all  the  testimony  in  the  case, 
and  when  it  is  conflicting  reconcile  it  if  possible,  and  if  you 
cannot,  in  determining  which  to  believe,  look  at  the  testi- 
mony of  good  character  oifered  to  support  witnesses  on  one 
side  or  the  other,  as  case  may  be,  and  also  to  discredit 
them,  their  interest  in  the  result  of  this  controversy,  their 
demeanor  on  the  stand,  and  any  other  facts  or  circum- 
stances calculated  to  uphold  or  dishonor  their  testimony. 
After  doing  all  this,  and  upon  the  whole  testimony,  if  you 
have  a  reasonable  doubt  of  defendant's  guilt,  you  will  find 
him  not  guilty.  The  rule  which  clothes  every  person 
accused  of  crime  with  presumption  of  innocence,  and 
imposes  on  the  State  the  burden  of  establishing  his  guilt 
beyond  a  reasonable  doubt,  is  not  intended  to  aid  any  one 
who  is  in  fact  guilty  of  crimes  to  escape,  but  is  a  humane 
provision  of  law,  so  far  as  human  agencies  go,  to  guard 
against  the  danger  of  innocent  persons  being  unjustly 
punished.  So,  if,  upon  the  whole  evidence,  you  believe 
beyond  a  reasonable  doubt  the  defendant  is  guilty,  you 
will  return  a  verdict  of  guilty." 

There  was  a  verdict  of  guilty  of  murder  in  the  first 
degree.  The  prisoner  moved  in  arrest  of  judgment,  upon 
the  ground  that  it  appeared  upon  the  face  of  the  bill  that  the 
killing  of  the  deceased,  Brown,  is  alleged  to  have  happened 
in  September,  1895,  a  day  which  had  not  yet  arrived,  and 
upon  the  further  ground  that  it  is  not  alleged  in  the  bill 
that  the  prisoner  unlawfully  killed  said  Brown.  Motion 
overruled,  and  the  prisoner  excepts.  The  prisoner  then 
moved  for  new  trial,  for  error  of  court  in  admitting  and 
rejecting  testimony  to  which  prisoner  objected  in  apt  time, 
and  excepted,  as  specified   above,   and   upon  the  further 
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ground  that  the  court  erred  in  instructing  the  jury — first, 
that  murder  in  second  degree  is  where  defendant  forms  in 
his  mind  a  purpose,  design,  or  intention  to  unlawfully  kill 
a  human  being,  with  malice,  but  without  premeditation ; 
second,  that  murder  in  first  degree  is  any  unlawful  killing 
which  is  perpetrated  by  means  of  poisoning,  or  lyin^  in 
wait,  or  any  other  kind  of  wilful,  deliberate,  and  premedi- 
tated killing,  \Yhicb  is  committed  in  the  perpetration  or  in 
the  attempt  to  perpetrate  any  arson,  rape,  robberry, 
mayhem,  burglary,  or  other  felony ;  third,  in  instructing 
the  jury  that,  "in  no  view  of  case,  as  presented  by  the 
evidence,  is  the  defendant  guilty  of  manslaughter  or 
murder  in  the  second  degree;"  fourth,  that  the  court 
erred  in  relating  evidence  of  witness  Burris  to  the 
eff'ect  that  Burris  called  prisoner's  attention  to  spots  of 
blood  on  his  clothes,  when  Burris  did  not  so  testify,  but 
testified  as  above  set  forth.  The  court  overruled  motion 
for  new  trial,  and  gave  judgment  of  death.  Defendant 
appealed. 

The  Attorney  General  and  Z.  Z.  Witherspoon^  for  the 
State. 

Messrs,  Z.  M.  McCorkle^  C.  M.  McCorkle  and  S.  J, 
Erwin^  for  the  prisoner  (appellant). 

Avery,  J.:  His  Honor  excluded  from  the  jury  the  ques- 
tion of  murder  in  the  second  degree  and  instructed  them 
that  in  no  view  of  the  case  as  presented  by  the  evidence 
was  the  prisoner  guilty  of  murder  in  the  second  degree  or 
manslaughter.  To  this  the  prisoner  excepted.  The  charge 
is  correct  if  there  is  no  evidence  of  murder  in  the  second 
degree  or  of  manslaughter.  The  evidence  relied  upon  by 
the  State  is  the  confession  of  the  prisoner  to  the  witness 
Josey,  and  circumstances  detailed  by  other  witnesses  tend- 
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ing  to* confirm  it.  Upon  the  truth  or  falsity  of  the  confes- 
sion the  guilt  of  the  prisoner  entirely  depends.  If  the  con- 
fession of  the  homicide  is  a  confession  of  murder  in  the  first  * 
degree,  and  of  neither  manslaughter  nor  murder  in  the 
second  degree,  the  charge  is  correct,  for  there  is  no  evidence 
of  either  of  these  latter  offences.  State  y.  McOormao,  116 
N.  C,  1033. 

This  brings  us  to  a  consideration  of  the  confession  of  the 
prisoner.  Omitting  what  is  immaterial  and  noticing  only 
that  part  which  goes  to  show  deliberation  and  premedita- 
tion, the  prisoner  said  "I  watched  my  chance,  and  jumped 
on  the  old  man  and  wrenched  his  pistol  and  the  old  man 
hollowed  murder.  Then  I  shot  him  through  the  body. 
The  old  man  said  'You  have  got  me.'  I  aimed  to  shoot 
him,  and  this  must  have  been  when  I  shot  him  in  the  neck, 
and  I  shot  him  again."  Conceding  when  he  was  watching 
his  chance  that,  though  deliberating  and  premeditating, 
his  deliberation  and  premeditation  were  only  extended  to 
making  an  assault  upon  the  deceased  for  the  purpose  of 
disarming  him,  and  that  his  first  shot  was  fired  on  the 
impulse  of  the  moment  because  of  the  outcry  of  murder 
raised  by  the  deceased,  the  second  and  third  shots  which 
were  fatal  ones  were  fired  with  deliberation  and  premedita- 
tion according  to  the  prisoner's  confession  and  with  the 
intent  to  kill.  "1  aimed  to  shoot  him."  These  words  can 
mean  nothing  else  than  a  deliberate  and  premeditated 
attempt  to  shoot  the  deceased.  To  aim  to  shoot  a  person, 
nnder  the  circumstances  detailed  by  the  prisoner,  means 
something  more  than  taking  aim  at  him  with  a  deadly 
weapon.  That  may  be  done  suddenly  and  upon  the  impulse 
of  the  moment.  But  here  the  words  signify  a  purpose 
deliberately  and  premeditately  formed  in  the  mind,  imme- 
diately  followed  by  an  act  to  execute  it — the  purpose  to 
shoot  the  deceased,  and  the  aiming  and  8hootirt<  to  carry 
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out  the  purpose.  Under  the  decisions  of  this  Coiirt  in 
State  V.  McCormac^  supra^  and  State  v.  Norwood^  115  N. 
C,  791,  concurring  with  those  of  every  other  State  where 
a  similar  statute  concerning  murder  has  been  adopted,  it 
is  immaterial  in  determining  the  degree  of  murder,  how 
soon  after  resolving  to  kill  the  prisoner  carried  his  purpose 
into  execution.  The  only  question  was,  did  he  form  and 
execute  the  purpose  in  the  manner  described  in  the  statute? 
This  question  must  be  answered  in  the  affirmative  if  the 
confession  of  the  prisoner  is  to  be  believed  ;  and  if  the  con- 
fession is  not  to  be  believed,  then  he  is  not  guilty  in  any 
manner  of  the  crime  charged,  as  he  did  not  commit  the 
homicide.  By  their  verdict  the  jury  have  shown  that  they 
believed  the  confession  to  be  true.  Applying  the  test 
which  has  been  suggested  in  State  v.  Gadberry^  decided  at 
this  Term,  we  find  that  had  the  confession  of  the  prisoner 
been  incorporated  by  the  jury  into  a  special  verdict  as  their 
finding  of  the  facts,  the  court  would  have  been  constrained 
to  declare  the  prisoner  guilty  of  murder  in  the  first  degree, 
because  the  intent  with  which  the  killing  was  done  is  found 
inseparably  connected  with  the  finding  of  the  act  of  kill- 
ing. So  that  in  this  view  of  the  evidence  the  killing  mast 
have  been  premeditated,  according  to  the  only  testimony 
that  establishes  the  fact  of  shooting. 

It  may  perhaps  be  claimed  for  the  prisoner  that  inas- 
much as  the  fact  of  killing  with  a  deadly  weapon  raised 
only  a  presumption  of  murder  in  the  second  degree,  and  it 
was  the  duty  of  the  State  to  prove  beyond  a  reasonable 
doubt  the  premeditation  and  deliberation  necessary  to 
constitute  murder  in  the  first  degree  before  a  verdict  of 
guilty  of  such  crime  could  be  rendered,  the  court  should 
have  left  that  question  to  the  jury,  and  instructed  them, 
unless  they  were  satisfied  beyond  a  reasonable  doubt  of 
the  fact   of  premeditation    and   deliberation,  to  render  a 
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verdict  of  guilty  of  murder  in  the  second  degree.  This 
would  have  beeb  his  Honor's  duty,  if  the  fact  of  the  hom- 
icide with  a  deadly  weapon  could  have  been  separated 
from  the  evidence  establishing  it  and  showing  the  circum- 
stances under  which  it  took  place.  But  it  is  almost  impos- 
sible to  conceive  of  a  case  of  that  character,  except  upon 
a  naked  confession  of  such  homicide.  The  confession  in 
this  case  is  not  simply  an  admission  of  the  homicide;  for  the 
prisoner  not  only  admits  the  act  of  killing  with  a  deadly 
weapon,  but  gives  a  full  and  detailed  account  of  the  man- 
ner and  the  purpose  with  which  it  was  done.  Accepting 
the  account  as  true,  it  is  impossible  to  perceive  any  theory 
upon  which  the  question  of  murder  in  the  second  degree 
could  have  been  submitted  to  the  jury,  or  how  they  could 
have  been  justified  in  rendering  a  verdict  of  guilty  of  such 
offence,  or  any  other  offence,  than  murder  in  the  first 
degree.  The  effect  of  a  presumption  arising  from  a  kill- 
ing with  a  deadly  weapon,  admitted  or  proved,  before  the 
Act  of  1893  was  injurious  to  the  prisoner,  and  operated 
entirely  in  behalf  of  the  State,  so  that  the  burden  was  upon 
him  to  show  mitigation  or  excuse.  Notwithstanding  such 
presumption,  when  it  appeared  that,  in  no  aspect  of  the 
testimony  and  under  no  inference  fairly  deducible  from  it, 
the  prisoner  was  guilty  of  murder,  it  was  error  in  the 
court  to  refuse  to  instruct  the  jury  that  they  must 
not  return  a  verdict  fo^  any  higher  offence  than  man- 
slaughter. State  V.  Miller,  112  N.  C,  878.  Under  such 
circumstances  it  was  the  duty  of  the  Judge  to  exclude  alto- 
gether from  their  consideration  the  question  of  murder, 
notwithstanding  the  presumption  that  such  was  the  crime 
committed  by  the  prisoner.  The  reason  was  that  the  evi- 
dence upon  which  the  State  relied  to  raise  the  presumption 
by  showing  a  homicide  with  a  deadly  weapon  at  the  same 
time  had  the  effect  to  show  that  the  offence  was  mitigated  to 


864:  IN  THE  SUPREME  COURT.  [117 

State  v.  Covington. 

manslaughter,  or  altogether  excusable.  The  rule  of  law 
is  the  same  under  the  present  statute  when  the  prisoner 
seeks  to  avail  himself  of  the  beneficial  eflTects  of  the  pre- 
sumption in  his  behalf.  Where  the  testimony  upon  which 
he  relies  to  establish  a  homicide  with  a  deadly  weapon,  in 
order  to  raise  a  presumption  of  murder  in  the  second  degree, 
not  only  proves  such  homicide,  but  has  a  tendency  to  prove 
murder  in  the  first  decree  and  under  no  inference  fairly 
deducible  therefrom  is  the  prisoner  guilty  of  murder  in  the 
second  degree  or  manslaughter,  the  court  should  instruct 
the  jury  that  it  is  their  duty  to  render  a  verdict  of  guilty 
or  not  guilty.  Under  the  construction  of  the  statute  by 
this  Court  in  State  v.  Gilchrist^  113  N.  C,  673,  and  State 
V.  Norwood^  supra^  the  third  section  does  not  give  jurors  a 
discretion  when  rendering  their  verdict,  to  determine  of 
what  degree  of  murder  a  prisoner  is  guilty.  They  must 
render  a  verdict  according  to  the  evidence,  and  believing 
a  prisoner  guilty  beyond  a  reasonable  doubt  of  murder  in 
the  first  degree  it  is  their  duty  so  to  find,  however  much 
inclined  to  show  mercy  by  rendering  a  verdict  for  a  lesser 
offence.  Their  obligation  in  that  lespect  lias  not  been 
changed  by  the  statute  and  is  the  same  as  it  was  upon  the 
trial  for  homicide  before  its  enactment,  and  the  question 
was  whether  the  prisoner  was  guilty  of  murder  or  man- 
slaughter. This  question  has  been  settled  by  our  decisions, 
not  only  in  construing  the  act  under  consideration,  but 
also  the  similar  one  dividing  the  crime  of  buglary  into  two 
degrees.  State  v.  Alston^  113  N.  C,  666  ;  State  v.  McKnight^ 
111  N.  C,  690 ;  StaU  v.  Fleming,  107  N.  C,  905. 

We  are  aware  that  the  construction  which  has  been 
placed  upon  this  section  of  the  Act  in  some  of  the  States 
where  a  similar  provision  is  found  in  the  statutes  dividing 
murder  into  degrees,  is  different  from^  ours.  In  all  cases 
of  murder  in  those  States,  the  jury,  having  a  discretion  in 
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rendering  their  verdict  to  determine  of  what  degree  the 
prisoner  is  guilty,  it  is  error  in  the  court  to  confine  their 
consideration  to  the  question  of  guilty  of  murder  in  the 
first  degree  or  not  guilty,  and  thereby  deprive  them  of  the 
right  to  exercise  such  discretion.  Not  having  such  dis- 
cretion in  this  State,  and  there  being  no  evidence  in  this 
case  but  a  confession  of  murder  in  the  first  degree,  with 
circumstances  to  corroborate  the  confession,  his  Honor 
was  correct  in  refusing  to  submit  the  question  of  murder  in 
the  second  degree  or  of  manslaughter  to  the  jury. 

The  other  material  question  raised  by  the  prisoner  is 
upon  that  part  of  the  charge,  which  is  in  the  following 
language  :  "The  court  charges  the  jury  that  if  from  all  the 
evidence  in  the  case  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  prisoner  entered  the  store  of  James  Brown 
on  the  night  of  the  homicide,  with  the  intent  to  commit 
larceny,  which  is  a  felony,  and  while  in  the  store,  killed 
the  deceased,  although  lie  did  not  intend  or  expect  to  kill 
him  when  he  entered  the  store,  he  is  guilty  of  murder  as 
charged  in  the  bill  of  indictment  and  you  should  so  find." 

To  make  this  instruction  applicable  to  the  case,  it  is 
only  necessary  to  say  that  there  is  evidence  which  tends 
to  show  that  the  homicide  for  which  the  prisoner  was 
tried  was  committed  in  the  attempt  to  perpetrate  the  crime 
of  larceny,  which  is  a  felony  under  our  law.  As  to  the 
correctness  of  the  charge  of  the  court,  as  a  legal  proposi- 
tion, there  can  be  no  question  in  this  respect,  for  a  homi- 
cide committed  in  the  attempt  to  perpetrate  a  felony  under 
the  circumstances  detailed  in  the  evidence  in  this  case,  is 
murder  and  was  murder  before  the  Act  of  1893,  Ch.  85. 
By  that  statute,  murder  committed  in  the  perpetration  of 
a  felony  is  now  murder  in  the  first  degree.  The  able 
eounsel  of  the  prisoner,  however,  earnestly  contends  that 

under  the  indictment  in  this   case,  the  court  should    not 
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have  sabmitted  the  question  of  murder  in  the  first  degree, 
in  the  attempt  to  perpetrate  a  larceny,  to  the  jury,  inas- 
much as  there  is  no  allegation  to  that  effect  in  the  indict- 
ment: and  he  relies  upon  the  authority  of  Mr.  Bishop  to 
sustain  that  contention.  The  indictment  does  not  contain 
such  allegation  and  the  authority  relied  upon  is  to  the 
effect  for  which  it  is  cited.  But  another  equally  able 
expounder  of  criminal  law.  Dr.  AVharton,  takes  the  oppo- 
site view  in  his  work  on  homicide,  page  3S7,  and  cites 
various  decisions  of  courts  of  last  resort  to  sustain  him. 
This  Court,  however,  has  decided  the  question  adversely 
to  tlie  prisoner  in  Sfate  v.  Gilchrist,  supra.  The  statute 
under  which  the  prisoner  is  indicted  contains  in  section  3 
the  tollnwintr  provision:  *'Xotliing  herein  contained  shall 
be  coii^tmed  to  require  any  alteration  or  modilication  of 
the  existing  form  of  indictment  for  murder,  but  the  jury 
before  whom  the  offender  is  tried  shall  determine  in  their 
verdict  whether  the  crime  is  murder  in  the  lirst  or 
second  degree."  Tiie  plain  words  of  this  section  require 
no  construction  from  the  Court,  and,  in  order  to  sustain  the 
contention  of  the  counsel  for  the  prisoner,  it  will  be  nec- 
essary to  declare  a  part  of  the  section  unconstitutional  and 
overrule  the  decision  of  this  Court.  Under  this  indictment 
before  the  A<t  of  1S93,  the  trial  Judge  would  have  been 
sustained  in  an  instruction  submitting  the  question  of 
murder  in  the  attempt  to  perpetrate  a  larceny  to  the  jury, 
without  any  specific  allegation  to  that  effect.  The  Act 
provides  that  murder  of  that  character  is  murder  in  the 
first  degree,  and  further  provides  that  nothing  therein 
contained  shall  be  construed  to  require  any  alteration  or 
modification  of  the  existing  form  of  indictment.  These 
provisions  are  positive  enactments  that  it  is  now  unnec- 
essary to  make  the  specific  allegation  contended  for  by 
counsel  to  sustain  the  charge  of  the  court,  inasmuch   as  it 
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was  not  necessary  before  the  Act.  The  form  used  in  this 
case  is  that  authorized  by  the  Act  of  1887,  Ch.  68,  and  the 
constitutionality  of  this  Act  has  been  sustained  in  the  case 
of  State  V.  Moore,  104  N.  C,  743.  There  is  no  reason  for 
overruling  that  case. 

This  aspect  of  the  case  presented  by  the  court  is  like- 
wise dependent  upon  the  preliminary  finding  by  the  jury 
that  the  prisoner's  confession  as  to  the  killing,  with  all  of 
its  details,  is  true.  The  court  left  the  jury  to  say  whether, 
after  determining  that  the  prisoner  had  aimed  to  kill  the 
deceased,  they  were  also  satisfied  that  he  entered  the  store 
with  the  intent  to  commit  a  felony.  Looking  at  the  evi- 
dence as  we  do,  the  jury  must  in  this  aspect  have  found 
the  killing  with  the  premeditated  intent  upon  the  prison- 
er's confession  as  a  basis,  because  that  was  an  inseparable 
part  of  the  confession  of  breaking  into  the  store.  Without 
the  confession  as  a  whole  the  breaking  could  not  have 
been  shown,  and  with  the  confession  found  it  was  mere 
surplusage  to  ascertain  the  intent  of  entering,  after  finding 
a  deliberate  killing.  So  that  in  no  view  of  the  testimony, 
leaving  out  the  confession,  would  there  have  been  sufiicient 
evidence  to  show  the  prisoner  guilty  of  any  offence ;  and 
in  no  aspect  of  the  testimony,  if  the  confession  were 
believed,  was  he  guilty  of  any  less  offence  than  murder  in 
the  first  degree.  We  do  not  deem  it  necessary  to  discuss 
the  other  exceptions.  After  giving  them  a  careful  consid- 
eration we  find  no  error.     The  judgment  is  affirmed. 

Affirmed. 

FuROHES,  J.,  having  been  of  counsel  in  the  court  below 
did  not  sit  on  the  hearing  of  this  appeal. 
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AMENDED  KULE  OF  COURT. 

At  September  Term,  1895,  Rule  28  of  the  Supreme 
Court,  (115  N.  C,  884)  was  amended  by  inserting  after  the 
words  "consist  of'  in  line  five  of  said  Rule  the  words  "the 
judgment  appealed  from  together  with,". 

The  Rule  amended  reads  as  follows : 
Rule  28.  What  to  be  printed. 

Fifteen  copies  of  so  much  and  such  parts  of  the  record  as 
may  be  necessary  to  a  proper  understanding  of  the  excep- 
tions and  grounds  of  error  assigned,  as  appear  in  the  record 
in  each  action,  shall  be  printed.  Such  printed  matter  shall 
consist  of  the  judgment  appealed  from,  together  with  the 
statement  of  the  case  on  appeal,  and  of  the  exceptions 
appearing  in  the  record  to  be  reviewed  by  the  Court;  or,  in 
case  of  a  demurrer,  of  such  demurrer  and  the  pleadings  to 
which  it  is  entered.  If  the  jury  passed  upon  issues,  the  issues 
and  findings  thereon  shall  be  printed,  as  likewise  all  exhib- 
its and  pleadings,  or  parts  of  pleadings,  referred  to  in  the 
case  on  appeal  as  necessary  to  show  the  contention  of  the 
parties.  This  will  not  preclude  the  parties  in  the  argu- 
ment from  referring  to  the  manuscript  parts  of  the  record 
whenever  they  may  deem  it  incidental  to  the  argument. 


ABATEMENT,  Plea  in,  799. 

ABUSE  OF  LEGAL  PROCESS,  298. 

ACCEPTED  DRAFT.  (See  "Negotiable  Instruments."), 

ACCESSORY  IN  GAME  OF  CHANCE : 

In  misdemeanors,  all  aiders,  abettors  and  accessories  are  prin- 
cipals, and  one  who  gets  up  a  raffle  or  throws  dice  for  those 
engaging  in  it  is  liable  as  a  principal.    State  y.  DeBoy^  702. 

ACCIDENT  AT  RAILROAD  CROSSING,  558. 

ACCOMMODATION  ENDORSER,  176. 

ACTION  FOR  DAMAGES,  31,  189,  265,  298,  362,  486,  540,  558,  565, 
593,  616,  640,  644,  651. 

ACTION  FOR  TRESPASS,  221. 

ACTION  OF  DEBT,  73. 

ACTION  OF  TORT,  73. 

ACTION  ON  CONTRACT,  142. 

ACTION  ON  SHERIFF'SBOND,  377,  382. 

ACTION  TO  RECOVER  LAND,  254,  351,  467,  476,  491. 

ACTION  TO  SET  ASIDE  DEED,  242,  326. 

ACTION  TO  SET  ASIDE  JUDGMENTS  AND  SALE  OF  PER- 
SONAL PROPERTY  FOR  FRAUD,  509. 

ACTION  TO  FORECLOSE  MORTGAGE,  235,  278. 

ACTION  TO  SUBJECT  LANDS  OF  DECEASED  SURETY  ON 
GUARDIAN  BOND : 

1.  An  action  cannot  be  maintained  to  subject  the  lands  of  a 

deceased  surety  for  a  guardian  until  judgment  has  been 
obtained  on  the  guardian  bond.    McNeill  v.  Currie,  341. 

2.  While  an  action  is  pending  in  one  county  to  ascertain  the 

liability  of  a  deceased  surety  on  a  guardian  bond,  an  action 
cannot  be  maintained  in  another  county  for  the  same  pur- 
pose and  for  the  additional  purpose  of  subjecting  the  dece- 
dent^s  lands  to  the  payment  of  the  unascertained  liability. 
Ibid, 

ADMINISTRATOR,  Action  against : 

1.  The  heirs  or  next  of  kin  of  a  decedent  have  no  right  to  be 
made  parties  to  an  action  on  account  against  the  adminis- 
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trator,  althoagh  they  allege  collusion  between  the  plaintiff 
and  the  administrator.    Byrd  v.  Byrd^  528. 

2.  Where,  at  the  term  at  which  the  action  stood  for  trial,  the 
heirs  of  the  decedent  were,  by  consent  of  the  administra- 
tor, made  parties  to  an  action  by  a  creditor  against  him  to 
*  recover  a  debt  alleged  to  be  due  by  the  decedent,  such  con- 
sent by  the  administrator  being  upon  the  condition  that 
they  should  not  plead  the  statute  of  limitation,  they  had 
no  right  to  interpose  such  plea  or  any  other,  without 
the  consent  of  the  court.    Ibid, 

ACTION    TO    ENFORCE  CHARGE  ON  SEPARATE   ESTATE 
OF  MARRIED  WOMAN : 

1.  In  an  action  to  subject  the  separate  estate  of  a  married 

woman  to  the  payment  of  a  debt  with  which  she  is  alleged 
to  have  charged  it  with  the  written  consent  of  her  hus- 
band, it  is  not  necessary  that  the  complaint  shall  charge 
that  the  debt  was  contracted  upon  any  of  the  considera- 
tions specifically  mentioned  in  section  1826  of  The  Code  or 
that  the  wife  was  a  free  trader,  but  only  that  she  did  so 
charge  it.    Bates  v.  Sultan^  94. 

2.  A  married  woman  being  engaged  in  business  (not  a  free  tra- 

der) made  a  **statement"  of  her  affairs,  to  a  dealer  from 
whom  she  was  about  to  purchase  and  did  purchase  goods, 
said  statement  being  declared  to  be  for  the  purpose  of 
establishing  her  credit  and  as  a  basis  therefor  and  contain- 
ing an  agreement,  in  consideration  of  credit  given  her,  to 
advise  the  dealer  of  any  material  change  in  her  affairs,  and 
several  days  thereafter  her  husband  executed  a  paper  writ- 
ing guaranteeing  the  payment  to  the  dealer  of  any  indebt- 
edness of  his  wife,  contracted  before  or  after  the  date  of 
the  paper  writing ;  Held,  (1)  that  the  **statement"  made 
by  the  wife  was  sufficient  to  establish  the  agreement  to 
charge  her  separate  estate  and  evidenced  her  intent  to  do 
so  as  clearly  as  if  she  had  written,  '*if  you  will  credit  me 
for  goods  that  I  buy  of  you  I  will  pay  you  out  of  the  prop- 
erty mentioned  in  the  schedule  I  have  given  you  and  your 
debt  shall  be  a  charge  upon  it ;"  (2)  that  the  paper  writing 
executed  by  the  husband  was  a  safiicient  consent  to  her 
charging  her  separate  estate  for  the  payment  of  her  debt 
to  the  dealer.  (Furchks,  J.,  dissents  arguendo^  in  which 
Faircloth,  Chief  Justice,  concurs.)    Ibid. 

3.  While  an  action  to  subject  the  separate  estate  of  a  married 

woman  to  the  payment  of  a  debt  alleged  to  be  a  charge 
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upoD  it,  is  in  the  nature  of  a  proceeding  in  rem,  yet,  as  her 
agreement  created  no  lien  upon  such  estate,  it  is  not  nec- 
essary for  the  complaint  to  allege  that  the  separate  estate 
nought  to  be  subjected  is  the  same  as  that  of  which  she 
^as  possessed  at  the  time  of  the  agreement  to  charge  it  or 
that  it  is  such  as  was  obtained  by  exchange  for  or  bought 
with  the  proceed  of  the  sale  of,  or  with  the  income 
ifrom  the  estate  owned  by  her  at  the  time  of  such  agree- 
ment.   Ibid. 

4.  In  such  cases,  it  is  only  necessary  to  show  that  the  property 
mentioned  in  the  complaint  and  sought  to  be  subjected 
was  owned  by  the  feme  covert  at  the  date  of  the  commence- 
ment of  the  action,  and,  in  case  of  judgment,  it  and  the 
execution  should  particularize  the  separate  property 
admitted  or  proved  on  the  trial  to  have  been  owned  by  her 
at  the  commencement  of  the  action.     Ibid. 

ADMISSIONS  IN  PLEADINGS,  531. 

ADVERSE  POSSESSION: 

1.  Occasional  acts  of  ownership,  such  as  entering  upon  land 

susceptible  of  cultivation  and  cutting  board  timbers,  do 
not  constitute  possession,  that  will  mature  title,  but  in 
order  that  a  possession  shall  be  held  sufficient  for  that  pur- 
pose the  claimant  must  expose  himself  to  an  action  in  the 
nature  of  trespass  in  ejectment,  as  distinguished  from 
trespass  quare  clausum  fregit,  continually  during  the 
whole  statutory  period,  by  subjecting  some  portion  of  the 
disputed  land  t-o  the  only  use  of  which  it  is  susceptible  or 
by  the  actual  occupation  of  a  house  or  the  cultivation  of 
a  field,  however  small,  according  to  the  usages  of  hus- 
bandry.   Shaffer  v.  Gaynor,  15. 

2.  A  purchaser  who  has  paid  the  price  for  which  he  bought, 

whether  from  a  public  officer  at  auction  sale,  or  from  an 
individual,  if  he  is  in  occupation  of  the  land  bought,  holds 
it  adversely  to  all  the  world  under  any  writing  describing 
the  land  and  defining  the  nature  of  his  claim,  subject,  of 
course,  to  the  registration  laws  of  the  State.  Neal  v.  Nel- 
son, 393. 

3.  The  return  of  a  sheriflf  upon  an  execution  showing  the  sale, 

a  description  of  land,  the  purchaser's  name,  and  the  pay- 
ment of  the  purchase  price,  is  such  color  of  title  as  will, 
by  adverse  possession  of  the  land,  ripen  into  perfect  title. 
Ibid. 
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4.  The  best  test  of  the  sufficiency  of  possession  to  ripen  title  is 

the  liability  to  which  the  occupant  subjects  himself  to  a 
possessory  action.    Hamilton  v.  Icard^  476. 

5.  The  fact  that  a  person  planted  tobacco  beds  on  different 

portions  of  land  for  more  than  the  statutory  period,  but 
not  on  one  spot  for  more  than  two  years  in  succession,  (the 
land  not  being  enclosed  except  during  the  period  of  culti- 
vation), is  not  evidence  of  adverse  possession.    Ibid. 

AFFIDAVIT  IN  APPLICATION   TO   APPEAL   AS  PAUPER: 

It  is  not  necessary  that  an  affidavit  to  obtain  leave  to  appeal 
as  a  pauper,  {Code^  section  1235)  should  state  the  name 
of  the  counsel  by  whon\  the  applicant  is  advised  that  he  has 
reasonable  grounds  for  appeal.    State  v.  Perkins^  698. 

AFFIRMANCE  OF  JUDGMENT  : 

1.  When  no  error  is  called  to  the  attention  of  this  Court  on 

appeal,  and  none  appears  on  the  record,  the  judgment 
below  will  be  affirmed.    Holmes  v.  Brewer,  347. 

2.  Although  the  refusal  to  give    instructions    asked    for    is 

deemed  excepted  to,  yet,  if  the  exception  is  not  set  out  by 
appellant  in  his  case  on  appeal,  it  ia  waived  and  in  such 
case,  no  error  appearing  in  the  record,  the  judgment  below 
will  be  affirmed.    State  v.  Blankenship,  808. 

AFFRAY : 

1.  Where,  in  the  trial  of  four  persons  indicted  for  an  affray, 

three  of  them  testified  and  the  fourth,  their  antagonist, 
was  called  in  his  own  behalf,  the  other  defendants  had  the 
same  right  to  impeach  him  on  cross-examination  as  though 
he  had  been  a  witness  instead  of  a  co-defendant. 

2.  On  the  trial  of  several  persons  for  an  affray,  testimony  that 

one  of  the  defendants  who  was  the  antagonist  of  the 
others  had  stated  to  third  persons  on  the  day  of  the  diffi- 
culty that,  if  one  of  the  other  defendants  should  come  to 
his  house  that  night,  he  would  kill  him,  was  admissible 
for  the  purpose  of  impeachment  but  incompetent  to  prove 
motive.     State  v.  Ooff,  755. 

AGENCY : 

Where,  in  the  trial  of  an  action  to  foreclose  a  mortgage  given 
to  secure  a  note  to  mortgage  company  for  money  loaned  to 
the  defendants,  the  defense  was  usury  and  it  appeared 
that  the  note  was  payable  at  Corbin  Banking  Company^s 
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office,  that  the  deed  was  executed  to  one  S.  who  repre- 
sented himself  as  plaintiffs  agent  but  that  the  loan  was 
negotiated  by  one  H.  who  sent  the  note  and  deed  to  the 
Corbin  Banking  Company  which  in  return  sent  him  tl70< 
of  which  defendants  received  $157,  and  it  also  appeared 
from  the  testimony  of  H.  that  he  was  the  agent  of  the^ 
Corbin  Banking  Company  which,  to  his  knowledge,  was 
acting  in  the  matter  in  connection  with  plaintiff  Mortgage 
Company ;  Held,  that  it  was  proper  to  submit  to  the  jury 
the  question  whether  such  Banking  Company  was  the 
agent  of  the  plaintiff  Mortgage  Company.  Williams  v. 
Rich,  285. 

AGENT,  Authority  of  to  contract,  484. 

AGENT,  Fraud  of: 

Where,  in  the  trial  of  an  action  to  foreclose  a  mortgage,  it 
appeared  that  plaintiffs^  attorney  with  whom  defendant's 
agent  negotiated  a  loan  to  be  secured  by  mortgage  on 
defendant's  property,  examined  the  title,  prepared  the 
note  and  mortgage,  and  directed  that  the  latter  should  be 
executed  and  acknowledged  before  a  reputable  and  honest 
probate  officer,  which  was  done ;  and  it  also  appeared  that 
the  note  was  forged  and  that  the  defendant  was  induced 
to  sign  the  mortgage  by  the  fraudulent  representation  of 
her  agent ;  and  that  the  defendant  received  no  part  of  the 
money;  and  it  further  appeared  that  plaintiffs'  attorney 
suspected  defendant's  agent,  with  whom  he  was  dealing, 
to  be  a  forger ;  Held,  that  the  plaintiffs'  attorney  exercised 
all  due  diligence  and  prudence  in  the  transaction,  and 
the  trial  Judge  properly  directed  the  jury  to  find  that  the 
plaintiffs  made  the  loan  without  notice  or  knowledge  of 
the  fraud  practiced  on  defendant  by  her  agent.  Medlin 
V.  Buford,  278. 

AGRICULTURAL  LIEN: 

Where  an  owner  of  crops,  having  previously  given  to  B.  a 
mortgage  theron,  executes  to  another  an  agriculrural  lien 
upon  the  same  crops,  and  the  latter  instrument  recites  thai 
^'there  is  no  incumbrance  on  said  crop  except  that  I  am  to 
pay  B.  out  of  crop  $116  and  interest,  &c.,"  the  lienee,  by 
the  acceptance  of  the  instrument  with  such  provision, 
will  be  deemed  a  trustee  of  the  crop,  or  of  the  proceeds  of 
its  sale,  to  the  amount  of  B's  debt.  Brasfleld  v.  Powell^ 
140. 
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AIDER  OF  COMPLAINT  BY  ADMISSIONS  IN  ANSWER.    (See 
**Plbading.") 

ALLOTMENT  OF  HOMESTEAD : 

Irregularity  in  the  proceeding  for  allotment  of  homeRtead 
does  not  destroy  the  right  to  the  homestead.  Formey- 
duval  V.  Rockwell,  320. 

AMENDMENT : 

Where  the  effect  of  an  order  allowing  an  amendment  of  a  com- 
plaint in  a  particular  in  which  it  was  ambiguous,  was  to 
show  but  not  confer  jurisdiction,  such  order  is  not  review- 
able on  appeal.    Elliott  v.  Tyson,  114. 

AMENDMENT  OF  RECORD,  389. 

ANSWER  IN  PROCEEDING  TO  ESTABLISH  BOUNDARY 
LINE: 
Where,  in  a  proceeding  to  establish  a  boundary  line  under 
chapter  22,  Acts  of  1893,  which  requires  the  answer  only  to 
contain  a  denial  of  the  line  set  out  in  the  petition,  the 
defendant  filed  an  affidavit  entitled  in  the  cause  aqd  deny- 
ing fully  and  unequivocally  the  correctness  of  the  line  as 
claimed  by  the  plaintiff ;  Held,  that,  w^hile  such  practice 
is  not  commended,  such  affidavit  should  be  treated  as  an 
answer  although  its  original  purpose  was  to  obtain  time  to 
file  a  formal  answer  in  which  might  be  incorporated  the 
results  of  a  survey  which  defendant  proposed  to  have 
made.     Scott  v.  Kelhim,  664. 

APPEAL,  Does  not  lie  from  interlocutory  order,  112. 

APPEAL,  Fragmentary : 

Where  in  an  action  in  which  each  party  claimed  title  to  land 
Hud  the  plaintiff  recovered  a  part  thereof  and  the  issue  as 
to  damages  on  a  part  of  the  land  was  not  answered  by  the 
jury  but  was  left  open  to  be  subsequently  decided,  and  the 
exceptions  to  the  evidence  were  waived  in  this  Court,  the 
ap])eal  is  fragmentary,  and  the  judgment  below  as  to  the 
division  of  costs  will  not  be  disturbed.  Rodman  v.  Callo- 
way, 13. 

APPEAL,  Premature  : 

An  appeal  from  an  order  making  an  additional  party  is  pre- 
mature, and  will  be  dismissed.  The  proper  practice  in 
such  case  is  to  note  an  exception  to  the  interlocutory  order 
complained  of  and  have  it  reviewed  on  appeal  from  the 
final  judgment.     Bennett  v.  Shelton,  103. 
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APPEAL,  GENERALLY: 

1.  An  appeal  does  not  lie  from  an  adjudication  which  relates 

only  to  the  disposition  of  costs,  except  (1)  as  to  the  liabil- 
ity of  a  prosecutor  for  the  costs  in  a  criminal  action  ;  (2) 
where  the  very  question  at  issue  is  the  liability  to  a  par- 
ticular item  of  costs,  and  (3)  where  the  court  in  which  the 
action  was  begun  did  not  have  jurisdiction.  Elliott  v. 
Tyaon,  114. 

2.  Where  the  efiect  of  an  order  allowing  an  amendment  of  a 

complaint  in  a  particular  in  which  it  was  ambiguoas,  was 
to  show  but  not  confer  jurisdiction,  such  order  is  not  review- 
able on  appeal.    Ibid. 

3.  Although  an  action  be  wrongly  begun  before  the  clerk  of 

the  Superior  Court,  yet,  if  it  gets  into  the  Superior  Court 
at  Term,  by  appeal  or  otherwise,  the  latter  has  jurisdiction 
of  the  whole  cause,  and  can  make  amendment  of  process 
to  give  effectual  jurisdiction.    Elliott  v.  Tyson,  114. 

4.  In  case  of  a  discrepancy  between  the  case  on  appeal  and  the 

record,  the  latter  will  govern,  but  where  the  verdict  set 
out  in  the  record  is  susceptible  of  different  meaningly  and 
an  admission  of  counsel  set  out  on  the  case  or  on  the  argu- 
ment is  not  contradictory  but  explanatory  of  the  true  mean- 
ing of  the  verdict,  the  latter  will  be  allowed  to  govern. 
8utton  V.  Phillips y  228. 

5.  Where  an  appeal  has  been  dismissed  for  failure  to  print  the 

record,  it  will  not  be  reinstated  when  it  appears  that  appel- 
lant had  from  May  to  October  to  have  the  record  printed, 
besides  ample  time  after  the  appeal  was  docketed,  but 
postponed  the  duty  until  within  a  very  short  while  before 
the  case  was  reached  when  an  unexpected  delay  in  the 
mails  prevented  the  printing.    Blount  v.  Ward,  241. 

6.  When  no  error  is  called  to  the  attention  of  this  Court  on 

appeal,  and  none  appears  on  the  record,  the  judgment 
below  will  be  affirmed.    Holmes  v.  Brewer,  347. 

7.  Where,  on  appeal,  an  exception  is  that  the  judgment  does 

not  properly  guard  the  rights  of  minority  stockholders  of 
a  company,  '^and  for  other  reasons  appearing  on  the  face 
of  the  judgment,"  and  no  printed  copy  of  the  judgment 
accompanies  the  record,  the  appeal  will  be  dismissed  under 
Rule  28  (115  N.  C,  843,  844),  which  requires  so  much,  and 
such  parts,  of  the  record  to  be  printed  as  may  be  necessary 
to  a  proper  understanding  oi  the  exceptions.  Wiley  v. 
Mining  Co.,  489. 
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8.  In  an  action  for  the  diversion  of  surface  water  or  the  water 

of  natural  streams  by  the  construction  of  railway  lines, 
surveys  of  the  locality,  made  under  order  of  the  court, 
must  be  introduced,  and  accompany  the  record  on  appeal, 
or  showing  be  made  by  appellant  that  he  was  prevented 
by  the  court  or  the  opposite  party  from  so  doing,  on  pen- 
alty of  liability  to  dismissal  of  appeal  or  affirmance  of 
judgment  on  the  ground  that  it  is  impossible  to  review  the 
alleged  errors.     Whichardv.  Railroad^  614. 

9.  Where  a  case  on  appeal  is  served  by  an  improper  officer 

within  the  time,  or  by  a  proper  officer  after  the  time,  lim- 
ited for  its  service,  it  will  not  be  considered.  McNeill  v. 
Railroad^  642. 

10.  The  failure  of  service  of  case  on  appeal  w^ithin  the  time 
limited  cannot  be  cured  by  the  judge's  settling  the  case. 
Ibid. 

11.  It  is  not  necessary  that  an  affidavit  to  obtain  leave  to 
appeal  as  a  pauper,  (Code^  section  1235)  should  stMe  the 
name  of  the  counsel  by  whom  the  applicant  is  advised  that 
he  has  reasonable  grounds  for  appeal.  State  v.  Perkins, 
698. 

APPEAL,  Right  of : 

1.  Where  a  defendant  is  found  guilty  by  a  justice  of  the  peace 

of  an  offence  of  which  the  latter  has  final  jurisdiction  and 
an  order  is  made  without  defendant's  consent  that  judg- 
ment be  suspended  upon  payment  of  costs,  the  defendant  is 
entitled,  as  a  matter  of  right,  to  an  appeal  to  the  Superior 
Court  for  a  trial  de  novo  and  need  not  resort  to  the  circu- 
itous remedy  of  a  recordari.    State  v.  Griffls,  709. 

2.  Where  it  appears  from  the  case  on  appeal  that  no  excep- 

tions were  taken  by  the  appellant  on  the  trial  below,  and 
no  error  appears  on  the  record,  the  judgment  will  be 
affirmed.    State  v.  Williams,  753. 

3.  Although  the  refusal  to  give  instructions  asked  for  is  deemed 

excepted  to,  yet,  if  the  exception  is  not  set  out  by  appel- 
lant in  his  case  on  appeal,  it  is  waived  and  in  such  case,  no 
error  appearing  in  the  record,  the  judgment  below  will  be 
affirmed.    State  v.  Blankenship,  808. 
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ARBITRATOR'S  AWARD : 

1.  An  order  setting  aside  an  arbitrator's  award  in  a  pending 

action  and  directing  other  proceedings  is  interlocutory  and 
not  final,  and  no  appeal  lies  directly  therefrom.  In  such 
case,  an  exception  should  be  noted  so  as  to  be  passed  on 
when  final  judgment  is  rendered  and  appealed  from.  War- 
ren V.  Stancill,  112. 

2.  Where  a  testator  provided  in  his  will  that  his  wife  should 

have  a  year's  allowance  for  her  support  for  one  year  not 
exceeding  the  amount  allowed  by  law,  and  the  widow  and 
Executor  by  mutual  consent  selected  three  men  to  lay  off 
to  the  widow  her  year's  support  under  the  will  which  was 
done,  and  both  parties  assented  to  the  report  in  writing 
endorsed  thereon  ;  Heldy  that,  in  the  absence  of  fraud  and 
undue  influence,  the  widow  is  estopped  by  the  award  and 
cannot  maintain  a  proceeding  under  the  statute  for  a 
year's  allowance.    Flippin  v.  Flippin^  376. 

ARREST  AND  BAIL,  54,  298. 

ARREST  OF  JUDGMENT : 

Where  sufficient  matter  appears  on  the  face  ot  a  bill  of  indict- 
ment to  enable  the  court  to  proceed  to  judgment,  an  arrest 
of  judgment  is  forbidden  by  Section  1183.  of  The  Code, 
State  V.  Darden,  697. 

**ARRINGTON"  COMMITTEE,  146,  157. 

ASSAULT : 

1.  If  a  teacher  uses  excessive  force  or  inflicts  such  punishment 

upon  a  pupil  as  to  produce  permanent  injury,  or  if  he 
inflicts  punishment,  not  in  honest  performance  of  duty, 
but,  under  the  pretext  of  duty,  to  gratify  malice,  he  is 
guilty  of  an  assault.    State  v.  Long,  791. 

2.  Malice  against  mankind  is  wickedness,  a  disposition  to  do 

wrong,  a  diabolical  heart,  regardless  of  social  duty  and 
fatally  bent  on  mischief,  while  particular  malice  is  ill-will, 
grudge,  a  desire  to  be  revenged  on  a  particular  person. 
Ibid, 

3.  On  the  trial  of  a  school  teacher  for  an  assault  upon  his  pupil, 

the  trial  Judge  instructed  the  jury  that  defendant  was 
guilty  if  he  inflicted  a  permanent  injury  or  if  he  inflicted 
it  from  malice,  ^^ which  means  bad  temper,  high  temper, 


880  INDEX, 


or  quick  temper"  ;  Held,  that  there  was  error  both  becaiuer 
of  the  erroneous  deOnition  of  malice  and  the  failure  to  din- 
tiuguish  between  general  and  particular,  malice,  and 
because  it  cannot  be  known  whether  a  verdict  of  guilty 
rendered  under  such  instruction  was  based  on  the  finding 
that  a  permanent  injury  was  inflicted  or  that  there  was 
malice  as  defined  by  the  trial  Judge. 

ASSAULT  WITH  INTENT  TO  COMMIT  RAPE : 

1.  To  convict  one  charged  with  an  assault  with  intent  to  com- 

mit rape,  the  evidence  must  show  not  only  an  assault  but 
an  intent  on  the  part  of  the  defendant  to  gratify  his  pas- 
sion on  the  person  of  the  woman  notwithstanding  any 
resistance  she  might  make.     State  v.  Jeffrey,  743. 

2.  Where,  on  a  trial  of  a  defendant  charged  with  an  intent  to 

commit  rape,  the  evidence  was  that  defendant,  while  in  a 
sitting  posture  on  a  path  leading  from  the  prosecutrix's 
house  to  a  well,  solicited  her,  as  she  passed  on  her  way  to 
the  well,  to  have  sexual  intercourse  with  him;  that  on  her 
replying  that  she  was  not  that  kind  of  a  woman,  he  fol- 
lowed her  with  his  privates  exposed,  to  a  fence  near  the  well 
but  did  not  go  beyond  it,  and  that  he  was  at  no  time 
nearer  to  her  than  12  feet ;  Heldy  that  the  evidence  of  the 
felony  was  not  sufficient  to  be  submitted  to  the  jury. 
Ibid. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

1.  The  cestuis  que  trustent  in  a  deed  of  assignment  for  the 

benefit  of  creditors  are  the  real  parties  in  interest  and 
courts  of  equity  will  not  allow  them  to  be  deprived  of 
their  estate  by  the  failure  or  refusal  of  the  trustees  to  act, 
but  win,  if  necessary,  appoint  a  trustee  to  execute  the 
trust.    Frank  v.  Heinery  79. 

2.  Where  the  assignors  in  general  assignment  for  the  benefit 

of  creditors  informed  the  person  named  as  trustee  that 
they  had  selected  him,  and  asked  him  before  registration 
of  the  deed  whether  he  would  accept  and  he  replied  "that 
he  would  like  to  do  so  but  could  not  answer  until  he  saw 
B,''  and  the  deed  was  then  registered  and  the  designated 
trustee  refused  to  act ;  Held,  that  the  deed  was  executed 
and  valid  as  against  attachments  levied  after  the  registra- 
tion of  the  deed  and  equity  will  appoint  a  trustee  in  place 
of  the  one  designated  by  and  refusing  to  act  under  the 
deed.    Ibid, 
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3.  The  doctrine  of  marshalling  assets  does  not  apply  to  the 

distri^>ution,  by  a  trustee,  of  an  insolvent  debtor's  estate 
when  one  creditor  secured  in  the  deed  of  trust  has  also  a 
prior  and  exclusive  lien  upon  a  part  of  the  property  con- 
veyed to  the  deed  in  trust.     Winston  v.  Biggs,  206. 

4.  Where  the  plaintiflf's  debt  was  partly  secured  by  a  mortgage 

and  the  debtor  conveyed  his  equity  and  redemption 
therein,  together  with  the  property  to  a  trustee  for  the 
benefit  of  all  his  creditors,  including  plaintiff,  the  plaintiff 
was  rightly  adjudged  to  be  entitled  to  his  pro  rata  share 
of  the  funds  in  the  trustee's  hands  arising  from  the  sale  of 
the  debtor's  other  property,  upon  the  basis  of  his  entire 
debt  and  not  merely  upon  the  balance  that  should  remain 
unpaid  after  applying  the  value  of  the  independent  secur- 
ity he  held.    fhid. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

1.  While  the  Act  of  1893  (Ch.  453)  does  not  itrohihit  bona  fide 

mortgages  to  secure  one  or  more  pre-existing  debts,  yet, 
where  a  mortgage  is  made  of  the  entirety  of  a  large  estate 
for  pre-existing  debts  (omitting  only  an  insignificant  rem- 
nant of  property)  the  mortgage  is  in  effect  an  assignment 
for  the  benefit  of  creditors  secured  therein,  and  is  subject 
to  the  regulations  prescribed  in  said  Act  of  1893.  Bank  v. 
Qilmer,  416. 

2.  Under  the  Act  regulating  asbignments  for  benefit  of  credit- 

ors (Ch.  458  Acts  of  1893)  the  failure  of  the  assignor  to  file  the 
schedule  of  preferred  debts  as  required  in  said  Act,  renders 
the  deed  of  assignment  void  as  to  attaching  creditors. 
1  bid. 

ASSIGNOR,  Failure  of  to  File  Schedule  of  Preferred  Debts  : 

1.  Under  the  Act  regulating  assignments  for  benefit  of  cred- 

itors (Ch.  458,  Acts  of  1893,)  the  failure  of  the  assignor  to 
file  the  schedule  of  preferred  debts  as  required  in  said  Act, 
renders  the  deed  of  assignment  void  as  to  attaching  cred- 
itors.   Bank  v.  Qihner^  416. 

2.  Failure  to  file  schedule  of  preferred  debts  within  five  days 

after  registration  of  deed  of  assignment  for  creditors,  as 
required  by  Acts  1893,  o.  453,  renders  the  deed  void.  Glan- 
ton  V.  Jacobs,  427. 

ASSUMPSIT,  84. 
117—56 
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ATTACHMENT,  OF  TAX  LISTS : 

1.  While  a  tax  imposed  is  a  debt  and  the  tax  list  is  an  execu- 

tion^ when  delivered  to  the  sheriff,  against  every  person 
named  thereon,  for  *  the  amount  of  his  tax,  yet  the  debt 
does  not  arise  out  of  contract  and  is  not  liable  to  the  inci- 
dents of  contracts  between  individuals,  nor  does  the  tax 
list  have  the  force  and  effect  of  a  judgment  and  execution, 
except  between  the  sheriff  and  the  tax-payer.  Bavie  v. 
Blackburn,  383. 

2.  Though  a  sheriff,  who  has  settled  for  the  taxes  due  on  a  tax 

list  which  have  not  yet  been  paid  to  him,  may  collect  the 
same  within  the  time  allowed  by  law,  yet  the  debt*  thus 
due  him  cannot  be  attached  by  a  creditor  to  whom  he  is 
indebted,  under  the  provisions  of  Section  857  of  7*he  Code, 
authorizing  attachments  to  be  levied  upon  **all  the  prop- 
erty of  the  defendant,"  there  being  no  statutory  provision 
enabling  the  creditor  to  make  any  use  of  the  tax  book, 
and  it  being  against  public  policy  to  permit  proceedings 
out  of  which  confusing  and  danp'erous  litigation  might 
grow.     Ibid. 

ATTORNEY,  Diligence  of : 

Where,  in  the  trial  of  an  action  to  foreclose  a  mortgage,  it 
appeared  that  plaintiffs'  attorney  with  whom  defendant's 
agent  negotiated  a  loan  to  be  secured  by  mortgage  on 
defendant's  property,  examined  the  title,  prepared  the 
note  and  mortgage,  and  directed  that  the  latter  should  be 
executed  and  acknowledged  before  a  reputable  and  honest 
probate  officer,  which  was  done  :  and  it  also  appeared  that 
the  note  was  forged  and  that  the  defendant  was  induced  to 
sign  the  mortgage  by  the  fraudulent  repr**sentAtion  of  her 
agent ;  and  that  the  defendant  received  no  part  of  the 
money ;  and  it  further  appeared  that  plaintiffs'  attorney 
suspected  defendant's  agent,  with  whom  he  was  dealing, 
to  be  a  forger ;  Held,  that  the  plaintiffs' attorney  exercised 
all  due  diligence  and  prudence  in  the  transaction,  and  the 
trial  Judge  properly  directed  the  jury  to  find  that  the 
plaintiffs  made  the  loan  without  notice  or  knowledge  of 
the  fraud  practiced  on  defendant  by  her  agent.  Medlin 
V.  Buford,  278. 

ATTORNEY  AND  CLIENT: 

The  same  attorney  may  not  appear  on  both  sides  of  an  adver- 
sary proceeding,  even  colorably,  and  a  judgment  or  decree 
rendered    under    such  circumstances   will    be  vacated  if 
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excepted  to  in  proper  time.  Hence,  a  decree  in  a^proceed- 
ing  for  the  Bale  of  land  for  assets  will  be  set  aside  where, 
on  the  hearing  of  a  motion  to  confirm,  the  sale,  it  appears 
that  the  attorney  for  the  plaintilT  wrote  or  dictated  the 
answer  for  the  guardian  ad  litem  of  an  infant  defendant. 
Marcom  v.  Wyatt,  129. 

ATTORNEY'S  FEE : 

An  agreement  in  a  mortgage  to  pay  attorney's  fee  in  addition 
to  the  principal  and  interest  of  the  note  secured  thereby  is 
invalid  and  evidence  of  the  usurious  character  of  the  trans- 
action.    Williams  v.  Rich,  235. 

AUDITOR'S  WARRANT : 

The  public  treasurer  is  not  required  to  pay  any  and  every  war- 
rant which  the  Auditor  may  sign,  but  only  those  which 
are  legally  drawn  (Section  3356(3)  of  The  Code)  and  the  fact 
that  the  Auditor  finds  that  a  claim  for  which  he  issues  a 
warrant  on  the  public  Treasurer  is  authorized  by  law  is 
not  binding  upon  or  a  protection  to  the  latter.  Bank  v. 
Worth,  146. 

AUTREFOIS  CONVICT: 

1.  Where  money  was  taken  from  each  of  two  persons  at  the  same 

time,  a  conviction  for  having  stolen  the  money  of  one  is 
not  a  bar  to  a  prosecution  for  stealing  the  money  of  the 
other.    State  v.  Bynum,  749. 

2.  When  the  separate  property  of  two  persons  is  stolen  from 

each  at  the  same  time,  a  conviction  for  theft  from  one  is 
not  a  bar  to  a  prosecution  for  the  theft  from  the  other. 
State  V.  Bynum,  752. 

BANKS,  330. 

BANK  DIRECTORS,  Duties  of  : 

1.  While  directors  of  a  corporation  are  not  insurers  or  guaran- 

tors and  therefore  liable  for  its  debts,  yet  they  are  trustees 
and  liable  as  such  for  losses  attributable  to  their  bad  faith, 
misconduct  or  waut  of  care.     Townsend  v.  Williams,  330. 

2.  Where  a  complaint  stated  that  the  plaintifif,  having  funds 

deposited  in  a  bank,  in  consequence  of  rumors  of  its 
embarrassment  went  to  withdraw  his  deposit  but  was 
assured  of  its  entire  solvency  by  the  defendant,  vice- 
president  and  director  of  the  bank,  who  said  to  him  "we 
have  all  the  money  you  want,  you  need  never  have  any 
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fears  of  this  bank  as  long  as  I  am  in  it";  and,  relying  upon 
such  representations,  plaintiff  allowed  his  deposit  to 
remain  until  the  bank  failed  and  the  bank  was  in  fact, 
insolvent  at  the  time  such  representations  were  made ; 
Held^  that  the  complaint  stated  a  cause  of  action  and 
defendant  is  liable  personally  to  the  plaintiff  for  the  loss 
incurred  by  him  by  the  failure  of  the  bank.    Ibid. 

BASTARDY : 

1.  Where,  on  the  trial  of  an  indictment  for  bastardy,  the 
prosecuting  witness  testified  that  the  defendant  was  the 
father  of  the  child  which  the  defendant  denied,  and  on 
cross  examination  she  testified  that  she  had  never  had 
intercourse  with  any  other  man,  the  fact  thus  brought  out 
was  a  collatteral  matter  and,  hence,  evidence  offered  by 
defendant  that  she  had  intercourse  with  other  men,  at  or 
about  the  time  she  testified  the  child  was  begotten,  was 
inadmissible  to  impeacti  her.    State  v.  Perkins^  698. 

3.  A  justice  of  the  peace  has  by  the  express  terms  of  Section 
81,  of  The  Code^  jurisdiction  to  try  a  bastardy  proceeding 
commenced  by  the  voluntary  affidavit  of  the  mother. 
State  V.  Mize,  780. 

BILL  OF  PARTICULARS  : 

While  the  allowance  of  a  motion  for  a  bill  of  particulars 
under  Section  259  of  The  Code  rests  in  the  trial  Judge's  dis- 
cretion, the  exercise  of  which  is  not  reviewable,  yet  such 
motions  should  be  liberally  allowed  when  made  in  apt 
time,  so  as  not  to  cause  delay,  unless  clearly  uselessor 
merely  for  the  purpose  of  annoyance.  Townsend  v.  Wil- 
liams^  330. 

BLASTING  ROCK,  189. 

BONDS,  Municipal.    (See  "Municipal  Boxds".)    • 

BONDS,  Official.    (See  **Opficial  Bonds''.) 

BONDS,  Replevin,  66. 

BOUNDARY,  Disputed  : 

1.  Evidence  by  reputation  and  hearsay  evidence  are  both  com- 
petent where  the  issue  involves  a  question  of  private 
boundary,  but  it  is  necessary  to  show,  preliminary  to  the 
introduction  of  hearsay  testimony,  that  the  person,  whose 
statement  it  is  proposed  to  prove,  is  dead,  because  if 
alive  the  law  requires  that  he  be  produced.  Shaffer  v. 
Oaynor,  15. 
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2.  The  general  rule  is  subject  to  the  single  exception  that  it  is 

not  competent  to  prove,  by  general  reputation,  the  loca- 
tion of  a  tract  of  land  or  premises  claimed  inside  of  another 
grant  without  showing  some  monument  of  title,  such  as  a 
tree,  generally  reported  to  be  the  claimant's  corner  or  a 
line  up  to  which  is  generally  reported  that  he  has  held 
possession  with  the  acquiescence  of  others.    Ibid, 

3.  Occasional  acts  of  ownershp,  such  as  entering  upon  land 

susceptible  of  cultivation  and  cutting  board  timbers,  do 
not  constitute  possession  that  will  mature  title,  but  in 
order  that  a  possession  shall  be  held  sufficient  for  that 
purpose  the  claimant  must  expose  himself  to  an  action  in 
the  nature  of  trespass  in  ejectment,  as  distinguished  from 
trespass  quart  clausum  fregit^  continually  during  the 
whole  statutory  period,  by  subjecting  some  portion  of  the 
disputed  land  to  the  only  use  of  which  it  is  susceptible  or 
by  the  actual  occupation  of  a  house  or  the  cultivation  of  a 
field,  however  small,  according  to  the  usages  of  hus- 
bandry.   IMd. 

4.  Where,  in  a  proceeding  to  establish  a  boundary  line  under 

chapter  22,  Acts  of  1893,  which  requires  the  answer  only  to 
contain  a  denial  of  the  line  set  out  in  the  petition,  the 
defendant  tiled  an  affidavit  entitled  in  the  cause  and 
denying  fully  and  unequivocally  the  correctness  of  the 
line  as  claimed  by  the  plaintiff;  J7(s/c2,  that,  while  such 
practice  is  not  commended,  such  affidavit  should  be  treated 
as  an  answer  although  its  original  purpose  was  to  obtain 
time  to  file  a  formal  answer  in  which  might  be  incorpo- 
rated the  results  of  a  survey  which  defendant  proposed  to 
have  made.    Scott  v.  Kellttrriy  664. 

BOUNDARIES,  443. 

BREACH  OF  CONTRACT,  60,  287. 

BUILDING  AND  LOAN  ASSOCIATIONS: 

1.  In  case  of  the  insolvency  of  a  B uilding  and  Loan  Association, 

every  person  having  stock  therein,  whether  as  creditor  or 
debtor,  must  be  considered  acorporator,  and  every  member 
indebted  to  it  must  be  treated  as  a  debtor.  Strauss  v. 
Building  and  Loan  Association,  308. 

2.  In  winding  up  the  affairs  of  a  Building  and  Loan  Association 

every  borrowing  member  indebted  to  it  must  be  charged 
with  the  amount  actually  received  by  him,  with  interest  at 
6  per  cent,  from  the  time  the  money  was  received,  and  must 
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•  be  credited  with  all  amounts  paid  by  him,  whether  as  fines, 
penalties,  interest,  or  weekly  dues ;  and  every  non-borrow- 
ing member,  must  be  credited  with  the  sum  paid  in  by  him, 
with  interest  at  6  per  cent,  from  the  date  of  such  payments. 
Ibid, 

8.  The  appointment  of  a  receiver  for  an  insolvent  Building  and 
Loan  Association  causes  the  debts  due  to  it  by  borrowing 
members  immediately  to  mature,  and  they  can  be  collected 
at  once — a  rule  which  is  applicable  only  to  such  associations. 
Ibid, 

4.  The  courts  will  not  advise  a  receiver  of  an  insolvent  Building 
and  Loan  Association  as  to  the  mode  of  distributing  its 
assets  until  they  are  in  court.    Ibid, 

BURDEN  OF  PROOF,  592. 

In  the  trial  of  an  indictment  under  Section  1089  of  The  Cade, 
the  burden  is  upon  the  defendant  to  disprove  a  criminal 
intent  in  disposing  of  the  mortgaged  property.  State  v. 
Surles,  720. 

2.  Where  the  public  claims  title  to  the  easement  in  a  highway 
by  user,  the  burden  is  upon  the  State,  or  its  agencies,  to 
show  title  by  adverse  possession.    State  v.  Fisher^  733. 

CAPACITY  OF  GRANTOR,  326. 

CASE  ON  APPEAL : 

1.  In  case  of  a  discrepanc7  between  the  case  on  appeal  and  the 

record,  the  latter  will  govern,  but  where  the  verdict  set  out 
in  the  record  is  susceptible  of  different  meanings  and  an 
admission  of  counsel  set  out  on  the  case  or  on  the  argu- 
ment is  not  contradictory  but  explanatory  of  the  true 
meaning  of  the  verdict,  the  latter  will  be  allowed  to  gov- 
ern.   Sutton  V.  Phillips,  238. 

2.  Where  a  case  on  appeal  is  served  by  an  improper  officer 

within  the  time,  or  by  a  proper  officer  after  the  time,  lim- 
ited for  its  service,  it  will  not  be  considered,  McNeill  v. 
Railroad  Co.,  642. 

3.  The  failure  of  service  of  case  on  appeal  within  the  time  lim- 

ited cannot  be  cured  by  the  judge^s  settling  the  case. 
Ibid. 

4.  Although  the  refusal    to  give  instructions    asked  for   is 

deemed  excepted  to,  yet,  if  the  exception  is  not  set  out  by 
^  appellant  in  his  case  on  appeal,  it  is  waived  and  in  such 
case,  no  error  appearing  in  the  record,  the  judgment  below 
will  be  affirmed.    State  v.  Blankenship,  808. 
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CHANCE,  aames  of,  702. 
CHARACTER,  Evidence  <5f : 

1.  In  all  cases  a  person  accused  of  a  felony  or  misdemeanor, 

may,  on  the  trial,  offer  testimony  of  his  g^ood  character  and 
this  right  does  not  depend  upon  the  defendant's  having 
been  examined  as  a  witness  in  his  own  behalf.  State  v. 
Hice,  783. 

2.  In  case  a  defendant  offers  testimony  as  to  his  good  charac- 

ter, the  prosecution  may  show  the  defendant's  bad  char- 
acter either  by  cross-examination  or  by  other  witnesses. 
Ibid, 

CHARGE  ON  SEPARATE  ESTATE  OF  MARRIED  WOMAN,  94. 

CHATTEL  MORTGAGE,  Validity  of : 

1.  A  contract  creating  a  lien  upon  the  stock  and  prospective 

products  of  a  business  to  secure  capital  for  the  operation 
of  the  business,  is  a  valid  chattel  mortgage.  Brown  v. 
Bail,  41. 

2.  The  fact  that  a  lien  is  created  on  the  entire  stock  and  pros- 

pective products  of  a  business  in  order  to  secure  advance- 
ments for  its  conduct,  does  not  raise  a  presumption  of 
fraud  either  upon  the  ground  that  it  is  manifestly  for  the 
ease  and  comfort  of  the  one  conducting  the  business  or 
that  the  terms  of  the  contract  are  such  as  to  call  for  explan- 
ation and  throw  upon  one  claiaiing  under  it  the  burden  of 
rebutting  the  presumption  that  it  is  fraudulent.    Ibid. 

3.  Where  parties  engaged  in  saw-milling  business  executed  a 

chattel  mortgage  upon  all  their  stock  on  hand  and  upon 
their  prospective  stock  and  products  in  order  to  secure 
advancements  for  carrying  on  the  business  and  the  mort- 
gage was  duly  recorded,  logs  sold  to  and  coming  into  pos- 
session of  the  mortgagors  became  subject  to  the  lien  of  the 
mortgage,  as  against  the  vendor,  immediately  upon  deliv- 
ery.   Ibid, 

CHILD,  Custody  of,  462. 

CHURCH  PROPERTY,  Title  to  : 

1.  An  individual  member  of  a  religious  society  has  an  equita- 
ble interest  in  the  property  held  by  the  church  and  may 
maintain  an  action  for  the  removal  of  faithless  trustees, 
who  have  deprived  the  society  of  property  held  by  them 
in  trust  for  the  purposes  and  in  the  manner  set  forth  in 
Chapter  54  of  The  Code.    Nash  v.  Sutton,  231. 
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2.  In  such  case  the  judgment  may  be  so  framed  h»  to  appoint 
the  plaintifT  trustee  instead  of  the  trustees  so  removed  and 
to  direct  a  conveyance  of  the  legal  title  of  property  to  him 
to  be  held  in  trust  for  the  use  and  benefit  of  the  society 
and  to  convey  it  as  such  society  may  direct.    Ibid. 

CITY  ORDINANCE: 

1.  City  ordinances  are  valid  which  forbid  "disorderly  conduct" 

not  amounting  to  an  indictable  nuisance  or  other  offence 
forbidden  by  the  general  law  of  the  State.  State  v.  Sher- 
rard,  716. 

2.  To  call  one  a  "damned  highway  robber,"  in  a  public  restau- 

rant, in  a  voice  so  loud  as  to  be  heard  on  the  street,  is 
properly  punishable  under  a  city  ordinance  prohibiting 
disorderly  conduct.     Ibid. 

CLAIM  AND  DELIVERY,  389. 

1.  Where,  in  claim  and  delivery  proceedings,  the  vendor  of  th<» 

property  who  had  retained  title  until  the  notes  for  its  par- 
chase  should  be  paid,  intervened  and  was  adjudged  tol)e 
entitled  to  the  property,  the  plaiutiff  (purchaser  from  the 
vendee)  who  had  given  bond  for  the  return  of  the  property 
to  the  defendant,  if  so  adjudged,  is  entitled  to  have  its  valne 
ascertained  and  should  be  adjudged  to  pay  that  amount, 
not  exceeding,  however,  the  balance  due  the  vendor.  Bar- 
riiigton  v.  Skinner,  47. 

2.  The  Code  does  not  favor  circuity  of  actions,  and  thefrfstof 

the  bond  required  of  the  plaintiff  in  claim  and  delivery  pro* 
ceedings  being  the  return  of  the  property  taken  or  its  value, 
it  is  of  no  concern  to  such  plaintiff  whether  the  judgment 
directs  it  to  be  returned  to  the  defendant  or  to  an  inturve- 
nor  who  claims  it  by  assignment  from  the  defendant. 
Qrubbs  v.  Stephenson,  66. 

3.  A  judgment  on  the  forthcoming  bond  in  claim  and  delivery 

proceedings  should  be  in  the  alternative  for  the  retaru  of 
the  property,  or,  if  that  cannot  be  had,  for  its  value  vitli 
damages.    Ibid. 

4.  Where  the  defendant  in  clkim  and  delivery  proceed infcs con- 

sents to  a  judgment  against  himself  and  sureties  on  the 
replevin  bond,  the  sureties  cannot  be  allowed  to  intervene 
as  parties  and  move  to  have  the  judgment  vacated,  they 
not  having  offered  to  interplead  and  claim  the  property  in 
the  manner  prescribed  by  Section  831  of  Ihe  Code.  McDon- 
ald v.  McBryde,  125. 
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5.  In  such  case,  the  fact  that  the  defendant  consented  to  judg- 

ment before  the  maturity  of  the  debt  is  no  ground  for  com- 
plaint by  the  sureties,  such  consent  not  being  necessarily 
fraudulent.    Ibid. 

6.  When  a  judgment  has  been  entered,  by  the  consent  of  the 

defendant,  on  the  replevin  bond  given  by  him  in  claim  and 
delivery  proceedings,  it  cannot  be  set  aside  for  fraud  at  the 
instance  of  the  sureties  by  motion  in  the  cause,  but  only 
by  new  and  direct  action  for  the  purpose.  Ibid.  (See 
also  NimocksY.  Pope^  315.) 

7.  In  an  action  against  a  married  woman  for  the  possession  of 

personal  property  claimed  by  the  plaintiiT  under  a  chattel 
mortgage  given  by  her  husband,  where  it  is  alleged  in  the 
complaint  and  admitted  by  demurrer  that  the  husband  is  a 
non-resident  aqd  a  fugitive  from  justice,  the  husband  is  not 
a  necessary  party.     Heath  v.  Morgan,  604. 

8.  Where,  in  an  action  of  claim  and  delivery  for  the  possession 

of  personal  property,  the  complaint  alleges  that  defendants 
are  **in  the  unlawful  and  wrongful  possession  of  the  prop- 
erty and  unlawfully  withhold  the  possession  from  plain- 
tiff,^^ and  the  defendants  admit  the  complaint  by  demurrer, 
the  complaint  is  not  defective  in  its  failure  to  allege  a 
demand.    Ibid, 

CLERK  OF  SUPERIOR  COURT,  133. 

1.  In  an  action  of  tort  against  a  clerk  of  the  Superior  Court  for 

failing  to  index  a  docketed  judgment  as  required  by  Section 
433  of  The  Code,  Section  155  (2)  of  The  Code  prescribing 
three  years  as  the  time  within  which  an  action  must  be 
brought  on  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture,  unless  some  other  time  be  mentioned 
in  the  statute  creating  it,  is  applicable.  8haokelford  v. 
Staton,  73. 

2.  If  for  such  neglect,  action  has  been  brought  against  the  clerk 

on  his  official  bond.  Section  154  (1)  of  The  Code  (the  six-year 
statute)  would  apply.    Ibid. 

3.  The  statute  of  limitation  begins  to  run  against  a  cause  of 

action  given  by  Section  433  of  2'he  Code,  in  favor  of  a  judg- 
ment-creditor against  a  clerk  of  the  Superior  Court  for  fail- 
ure to  properly  index  the  judgment,  at  any  time  after  such 
failure  and  during  the  term  of  office  of  the  clerk.  {Hughes 
V.  Newsome,  86  N.  C,  424,  distinguished.)    Ibid. 
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CODE,  THE : 
Section    30, 

81, 
42-49, 

154, 

155, 

190  (1), 

190  (4). 

193, 

195, 

195  (2) 

196-197, 

259, 

267, 

274, 

291, 

295, 

324,- 

331, 

857, 

382-385, 

385, 

413, 

416, 

420, 

420-421-422, 

421, 

424, 

431, 

433, 

435, 

447, 

502-515, 

519, 

567, 

571, 

572, 

590, 

596, 

648  (7), 

667, 

685, 

707  (9), 

737, 

900, 


772 

781 
530 
76,  110 
75 
511 
511 
346 
346 

-  511, 512 

511 
337 
346 
482 
59 
59 

53,72 
128 
385 
2«5 
173 
818 
518 
518 
261 
519 

53,72 
72 

-  74,  75,  90 
89,  90,  91,  92,  98 

59 
324 
325 
208 
350 
350 

-  839,840 

-  428,  449 

538 
556 
556 
434 

-  772,  773 

-  712,  713 
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Section  996, 831 

1(H5, 705 

1047, 705 

1047,1048, 705 

1060,  1061, 784 

1067, 697 

1070, 73a 

1089, 732,  726,  727 

1188, 698 

1189, 765,  765 

1194, 801 

1284, 713 

1235,  -     ...     .     -     -  699 

1254, '  52 

1275, 12,52 

1329, 499 

1326, 442 

1345, 346 

1383, 139 

1507, 525 

1754, 258 

1756, 115 

1759,  ---.-.  767 

1826, 98,  99,  101, 10» 

1827, 103 

1832, 508 

1883, 108 

1909, .514 

1963, 572,574,576 

2093, 496 

2129, 377 

2160, 136,  137,  138 

2170-2171, 13& 

2171, 135 

2563, 383 

2715, 754 

2751, 2,7 

2942, 60 

3350  (5)  (7)  (17), 155 

3350  (9), 16ft 

3356  (3), 155 

8357, 156 

3360,  3361, 152 

3361,  .---.-  15ft 
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Section  3363  (4), 156 

'      3667, 232 

'•      3668, 232 

*      3664, 109 

''      3765  (6), 302 

'      3841, 230 

3866, -  108 

COLLATE  RAL  ATTACK : 

While  the  allotment  of  a  homestead  to  one  not  entitled  to  it  is 
void,  it  cannot  be  collaterally  attacked  by  the  debtor  or 
any  one  claiming  under  him,  their  remedy  being  under 
Section  510  of  The  Code  providing  that  objections  to  the 
allotment  shall  be  filed  with  the  clerk  and  placed  on  the 
Civil  Docket  for  trial.    Formeyduval  v.  Rockwell^  820. 

COLLATERAL  MATTER  IN  EVIDENCE,  698. 

COLLECTOR,  Appointment  of : 

1.  After  a  will  has  been  admitted  to  probate  in  common  form 

and  letters  testamentary  have  been  issued,  the  Clerk  of  the 
Superior  Court  cannot,  upon  a  caveat  being  filed,  remove 
the  executor  and  appoint  a  collector  for  the  estate  without 
a  hearing,  based  on  notice  to  show  cause  why  he  should  not 
be  removed,  the  authority  given  to  the  clerk  by  Section 
2160  of  The  Code  in  the  case  of  caveat  being  entered  being 
limited  to  the  transfer  of  an  issue  devisavit  vel  nan  to  the 
Superior  Court  for  trial  and  to  issue  an  order  to  the  execu- 
tor to  suspend  all  further  proceedings,  except  the  preser- 
vation of  the  property  and  the  collection  of  debts  until  a 
decision  of  such  issue  is  had.    In  re  Palmer's  Will^  133. 

2.  A  collector  of  an  estate  is  only  appointed  when  there  is  no 

one  in  rightful  charge  thereof.  Section  1383  of  Th'  Code 
being  applicable  only  to  cases  where  there  is  a  difficulty 
or  delay  in  the  admission  of  a  will  to  probate  or  the  grant- 
ing of  letters  testamentary  or  of  administration,  or  where 
a  caveat  is  entered  at  the  time  the  will  is  offered  for  pro- 
bate.   Ibid. 

COLLISION  OF  STREET  CARS  WITH  FRIGHTENED  ANI- 
MALS, 651. 

COLOR  OF  TITLE  : 

1.  A  purchaser  who  has  paid  the  price  for  which  he  bought, 
whether  from  a  public  officer  at  auction  sale,  or  from  an 


INDEX.  89a 


indiTidnal,  if  he  is  in  occnpation  of  the  land  bought, 
holds  it  adTersely  to  all  the  world  under  any  writing 
describing  the  land  and  defining  the  natare  of  his  claim, 
subject,  of  course,  to  the  registration  laws  of  the  Statn. 
Neal  V.  Nelson^  393. 

2.  The  return  of  a  sheriff  upon  an  execution  showing  the  sale, 

a  description  of  land,  the  purchaser's  name,  and  the  pay- 
ment of  the  purchase  price,  is  such  color  of  title  as  will, 
by  adverse  possession  of  the  land,  ripen  into  perfect  title. 
Ibid, 

3.  Where,  in  an  action  to  recover  land,  plaintiff  introduced 

evidence  tending  to  show  grants  from  the  State  and  mesne 
conveyances  connecting  with  them,  and  also  possession 
for  seven  years  under  color  of  title,  it  was  proper  to  sub- 
mit to  the  jury  the  question  of  his  right  to  recover.  Ken- 
dricks  v.  Bellinger,  491. 

COMMISSIONERS,  County,  117. 

COMMISSIONERS,  County,  Discretion  of : 

Under  Section  707  sub- sect  ion  9  of  The  Code,  as  amended  by  Ch. 
135,  Acts  of  1895,  authorizing  county  commissioners  to 
erect  necessary  county  buildings  and  raise  by  taxation  the 
money  to  pay  for  the  same,  the  board  of  commissioners 
have  the  discretionary  power  to  issue  and  sell  or  discount 
the  notes  of  the  county  to  provide  the  mean-^  to  pay  for  a 
court-house  and  suchdiscretion  will  not  be  interfered  with 
by  the  courts.     Vaughn  v.  Comma,  429. 

COMMITTEE,  Legislative,  146. 
COMMON  CARRIERS  : 

1.  Except  where  the  proximate  cause  of  an  injury  to  a  passen- 

ger is  the  act  of  God,  or  the  public  enemy,  and  beyond 
the  power  of  a  common  carrier,  exceeding  all  reasonable  v 
effort,  to  prevent  it,  the  carrier  is  liable  as  an  insurer,  and 
is  bound  to  exercise  the  greatest  practicable  care  and  the 
highest  degree  of  prudence  and  utmost  human  skill  to 
protect  its  patrons  against  loss  or  damage,  and  this  duty 
exists  from  the  inception  to  the  end  of  the  relation  crea- 
ted by  the  contract  of  carriage.  Daniel  v.  Railroad  (Jom,- 
pany,  592. 

2.  A  patron  of  a  common  carrier  while  on  the  premises  of  the 

latter,  on  business  connected  therewith,  is  entitled  from 
the  agents  of  such  common  carrier  to  protection  fi-om 
assault,  injury  and  insult,  and  violent  language  or  con- 
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dnot  of  the  patron  will  not  Jostify  or  exeose  the  violent 
l&ngnage  or  condaet  of  the  agent  of  the  carrier.    Ibid. 

3.  A  common  carrier  is  liable  for  the  violent  condaet  of  its 
agent  when  acting  within  the  scope  of  his  employment  or 
line  of  dnty.    Ibid. 

A.  Whether  the  wrongful  act  of  a  servant,  for  which  its 
employer  is  sought  to  be  held  re8]x>nsible,  was  committed 
by  the  servant  while  in  the  service  of  his  employer,  and  in 
the  scope  of  his  employment,  is  a  question  for  the  jury. 
Ibid. 

o.  Where,  in  an  action  against  a  railroad  company  for  dama- 
ges for  the  wrongful  killing  of  plaintiflTs  intestate  by 
defendant's  depot  agent,  it  appeared  that  decedent,  while 
at  the  defendant's  depot,  taking  out  his  baggage,  which, 
as  a  passenger,  he  had  left  there,  was  shot  and  killed  by 
the  depot  agent  on  account  of  abusive  language  which  the 
decedent  u^^ed  to  the  agent,  and  the  jury  found  for  their 
verdict  that  the  agent  was  acting  in  the  line  of  his 
employment  as  such,  its  verdict  will  not  be  disturbed. 
Ibid. 

6.  In  such  case,  when  the  killing  was  shown,  the  burden  of 
showing  extenuating  circumstances  by  a  preponderance 
of  evidence  was  on  the  defendant.     Ibid. 

COMPENSATORY  DAMAGES  : 

Where  a  telejrraph  company  is  shown   to  be  negligent  in  the 
.  delivery  of  a  message  received  by  its  agent  for  transmis- 
sion, the  sender  may  recover  compensatory  damages  for 
mental  anguish  suffered  by  him  in  consequence  of  delay  in 
the  delivery  of  the  message.    She  ml  I  v.  Telegraph  Co.,  352. 

COMPROMISE  BY  DEFENDANT.  WHEN  BINDING  ON 
SURETY  ON  REPLEVIN  BOND  : 
A  surety  on  a  replevin  bond,  ffiven  for  the  return  of  property 
in  an  action  of  claim  and  delivery,  by  signing  such  bond 
makes  the  defendant  principal  his  agent  to  compromise 
plaintiff's  claim  for  damages  and  upon  a  compromise  being 
made  by  such  defendant,  without  the  knowledge  or  con- 
sent of  the  surety,  the  court  is  authorized  to  enter  up 
judgment  against  the  defendant  and  his  surety  in  accord- 
ance with  such  compromise.     Ni mocks  v.  Pope,  315. 

CONCEALED  WEAPONS : 

The  criiiiiiial  intent  to  #'onstitute  the  offence  of  carrying  con- 
cealed weapons  is  the  intent  to  carry  the  weapon  concealed; 
auti  where  one  charged  with  the  offence  had  the  right  to 
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oarry  it  openly  but  concealed  it  about  hie  person,  it  was 
incumbent  upon  him  to  satisfactorily  explain  why  he  did 
not  carry  it  openly.    State  v.  Figford,  748. 

CONDITIONAL  JUDGMENT  : 

A  judgment,  entered  by  consent,  and  containing  a  provision 
that,  if  defendant  would  file  within  a  certain  time  well 
secured  notes  equal  in  amount  to  the  amount  of  the 
Judgment,  the  judgment  should  be  cancelled  by  the  plain- 
tiff, is  not  a  conditional  judgment  {Strickland  v.  Cox,  102 
N.  C,  411,  cited  and  distinguished.)    Nimocks  v.  Pope,  315. 

CONDITIONAL  SALE  : 

1.  A  contract  for  the  "lease"  of  personal  property,  upon  pay- 

ments of  rent,  the  property  to  belong  to  the  lessee  upon 
the  last  payment  of  rent,  is  in  effect  a  conditional  sale  and 
unless  registered  its  stipulation  for  the  retention  of  title 
by  the  vendors  is  invalid  as  to  third  parties.  Clark  v. 
Hill,  11. 

2.  An  instrument  relating  to  the  sale  of  an  article  of  personal 

property  which  provided  that,  when  all  the  notes  given 
for  its  purchase  should  be  paid,  the  title  should  vest  in 
the  purchaser,  is  a  conditional  sale.  Barrington  v.  Skin- 
ner, 47. 

3.  An  instrument  constituting  a  conditional  sale  of  personal 

property  is  properly  registered  in  the  county  where  the 
purchaser  resides  and  in  case  of  the  latter's  removal  to 
another  county,  with  the  property,  need  not  be  again 
recorded  in  the  latter  county.    1  hid, 

CONDITION  SUBSEQUENT  : 

1.  Although  apt  words  usually  employed  in  creating  condi- 

tions subsequent  may  not  be  used  in  a  contract  of  con- 
veyance, yet,  if  the  performance  or  non-performance  of  an 
act  named  is  the  only  consideration  or  inducement  for  exe- 
cuting the  deed,  it  should  ordinarily  be  construed  as  a 
condition.    Hawkins  v.  Pepper,  407. 

2.  Where  a  conveyance  of  mineral  rights  in  land  is  defeated  by 

the  grantee's  failure  to  perform  the  particular  acts  stip- 
ulated to  be  done  by  him  in  the  instrument  itself,  and 
which  form  the  real  consideration  therefor,  a  re-entry  by 
the  grantor  is  unnecessary.    Ibid. 

CONFESSION  : 

Where  a  wife,  on  threats  of  her  husband  to  leave  her,  con- 
fessed to  having  committed  incest,  such  confession  being 
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a  coDtldential  coiumuDication  is  inadmissible  and  its  sub- 
sequent repetition  to  a  third  party  under  similar  circum- 
Htances,  in  the  presence  of  the  husband,  is  incompetent  in 
the  trial  of  an  indictment  against  the  wife  and  another  for 

incest.    State  v.  Brittain,  783. 

CONFESSION  OP  JUDGMENT  : 

1.  A  confession  of  judgment  being  in  derogation  of  common 
^    right,  the  statute  requires  that  the  consideration  out  of 

which  the  debt  arose  must  be  stated  and  an  averment  that 
the  debt  for  which  judgment  is  confessed  **i8  justly  due." 
Smith  V.  Smithy  348. 

2.  If  all  the  statutory  requirements  in  a  confession  of  judg- 

ment are  not  complied  with,  the  judgment  is  irregular  and 
void  because  of  a  want  of  jurisdiction  in  the  court  to  ren- 
der judgment  which  is  apparent  on  the  face  of  the  pro- 
ceedings.    Ibid. 

CONFIDENTIAL  COMMUNICATION : 

The  general  rule  that  evidence  competent  against  one  only  of 
several  defendants  is  admissible  with  instruction  by  the 
court  that  it  shall  not  be  considered  as  against  the  other, 
is  subject  to  the  exception  that  a  confidential  communica- 
tion between  husband  and  wife  cannot,  on  grounds  of 
])ublic  policy,  be  so  admitted  as  evidence  State  v.  Brit- 
tain,  788. 

CONJECTURE : 

Facts  or  circumstances  raising  conjecture  only  should  not  be 
admitted  as  evidence.    Pettiford  v.  Mayo,  27. 

CONSENT  OF  HUSBAND  TO  WIFE^S  CONTRACT,  94. 

CONSIDERATION,  287. 

CONSTITUTION,  THE: 

Article  1,  Section    9,         -           -           -           -           -  1(51 
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CONSTITUTIONAL  LAW : 

1.  An  act  of  the  General  Assembly  may  be  constitutional  in 

part  and,  in  part,  unconstitutional.  McCless  v.  Meekins,  34. 

2.  An  act  of  the  General  Assembly  (Ch.  257,  Acts  of  1889)  author- 

izing county  commissioners  to  fund  the  indebtedness  of 
the  county  by  issuing  bonds  dnd  to  levy  a  special  tax  for 
paying  them,  is  valid  in  so  far  as  it  is  applicable  to  indebt- 
edness incurred  for  necessary  expenses,  but  in  so  far  as  it 
relates  to  indebtedness  not  so  incurred,  it  is  in  conflict  with 
Section  7,  Article  VII,  of  the  Constitution.     Ibid. 

CONTEMPT  OF  COURT : 

1.  All  courts  exercising  .Judicial  powers  have  the  inherent 

right  to  punish  for  contempt  and,  where  it  is  for  conduct 
in  the  presence  of  the  court,  the  exercise  of  such  power  is 
final  and  cannot  be  reviewed  in  this  or  any  other  court. 
Scott  V.  Fishhlate,  265. 

2.  A  civil  action  for  damages  cannot  be  maintained  against  a 

mayor  who,  while  sitting  as  Judge  of  a  Mayor's  Court, 
ordered  the  imprisonment  of  a  person  for  contempt 
although  the  order  was  erroneous  and  made  through 
malice.    Ibid. 

3.  The  power  of  a  court  to  punish,  summarily  for  contempt,  for 

an  act  committed  in  its  presence  or  so  near  its  sittings  as 
to  disturb  its  proceedings,  or  that  is  calculated  to  disturb 
the  business  of  the  court,  impair  its  usefulness  or  to  bring 
it  into  contempt,  cannot  be  taken  away  from  the  court  by 
legislation.    In  re  Robinson^  533. 

4.  The  power  of  the  courts,  which  existed  at  common  law,  to 

punish  for  contempt  offenders  committing  acts  not  in  the 
presence  of  the  court  but  calculated  and  intended  to  impair 
the  usefulness  of  the  courts  and  to  bring  them  into  disre- 
spect, may  be  regulated  by  legislation.    Ibid. 

5.  Where,  in  a  proceeding  for  contempt  in  publishing  a  report 

of  a  case  tried  in  court,  the  respondent,  in  his  answer  to 
the  rule,  stated  that  he  believed  the  statement  published 
by  him  to  be  correct  and  that  it  was  not  made  to  bring  the 
court  into  contempt,  he  was  entitled  to  have  the  issue 
tried  not  by  a  jury  but  by  the  court,  if  there  was  nothing 
on  the  face  of  the  publication  to  show  that  it  was  grossly 
incorrect  or  calculated  to  bring  the  court  into  contempt . 
Ibid. 
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6.  Ab  to  the  intent  with  which  a  publication  was  made,  the 
sworn  answer  of  the  respondent  is  conclusive.    Ibid, 

CONTINGENT  RIGHTS,  Assignable  when : 

1.  Contingent  rights  are,  as  a  rule,  assignable  in  equity  and  a 

deed  conveying  the  same,  if  executed  fairly  and  for  a  suf- 
ficient consideration,  will,  upon  the  happening  of  the  con- 
tingency and  the  vesting  of  the  interest,  be  enforced  in 
equity  as  a  contract  to  convey.    Brown  v.  Dail^  41. 

2.  A  contract  creating  a  lien  upon  the  stock  and  prospective 

products  of  a  business  to  secure  capital  for  the  operation 
of  the  business,  is  a  valid  chattel  mortgage.    Ibid. 

CONTRACT,  484 : 

1.  Where,  in  the  trial  of  an  action  for  breach  of  contract  to 

deliver  logs,  it  appeared  that  the  breach  complained  of  con- 
tinued but  one  day  after  which  defendants  resumed  the 
delivery  until  stopped  by  plaintiflf,  it  was  not  error  to 
refuse  to  instruct  the  jury  that  if  defendants  committed  a 
breach,  it  was  optional  with  plaintiff  to  resume  the  con- 
tract on  defendant's  offer  to  do  so,  and  that  if  plaintiff, 
after  the  breach,  offered  to  purchase  timber  of  defendants 
independent  of  tlie  contract  and  defendants  refused  to  sell 
and  plaintiff  was  unable  to  procure  the  logs  elsewhere,  the 
measure  of  plaintiffs'  damages  would  n6t  be  affected 
by  the  offers  made  by  defendants.  Hassard-Short  v.  Har- 
dison,  60. 

2.  Where,  in  the  trial  of  an  action  for  breach  of  contract  to 

supply  logs  to  the  plaintiff,  it  appeared  that  the  breach 
lasted  only  one  day  after  which  the  defendants  resumed 
delivery,  and  there  was  no  evidence  that  the  plaintiff 
earned  or  might  have  earned  anything  at  other  employ- 
ment while  his  mill  was  idle,  it  was  harmless  error  to 
instruct  the  jury  to  deduct  from  the  damages  to  be  awar- 
ded plaintiff  what  he  earned  or  might  have  earned  at  other 
employment  during  the  period  of  the  breach.    Ibid, 

3.  Where,  by  the  terms  of  the  contract  relating  to  the  purchase 

and  sale  of  logs,  the  logs  were  to  be  paid  for  *'in  ca«h  or 
its  equivalent,"  the  vendor  was  not  bound  to  accept 
drafts  on  third  parties  in  payment,  and  the  fact  that  he 
did  so  several  times  did  not  compel  him  to  continue  to  do 
so.    Ibid. 

4.  Where    the  plaintiff  in  an  action    for  breach  of  contract 

declares  on  a  written  contract  that  provides  for  payment 
*'in  cash  or  its  equivalent,"  he  will  not  be  allowed  to  show 
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a  verbal  agreement  on  the  part  of  the  vendor  to  accept 
drafts  on  a  third  party  in  payment.    Ibid, 

6.  Where  an  action  was  brought  apon  a  specific  contract  to 
pay  money  for  work  performed  by  the  plaintiff  on. 
defendant's  building  and  the  parties  on  the  trial  treated  it 
as  one  also  on  the  quantum  meruit  for  work  and  labor 
done,  and  it  appeared  that  the  defendants  received  and 
used  the  building  for  his  own  benefit  after  the  plaintiff 
completed  his  work,  the  plaintiff  was  entitled  to  recover 
as  upon  the  common  count  for  work  and  labor  done. 
Dixon  V.  QraveJyy  84. 

6.  Where,  in  an  action  for  a  breach  of  contract  for  building,  a 

house,  the  complaint  alleged  that,  under  a  verbal  contract, 
he  built  for  the  defendant  a  house  of  so  many  rooms,  at  so 
much  per  room,  and  that  defendant  accepted  the  house 
when  completed,  it  was  error,  on  the  trial,  to  instruct  the 
jury  that,  if  they  should  find  that  the  defendant  did  not 
make  the  contract  **as  alleged,"  they  need  not  consider 
the  other  issues  as  to  whether  the  house  was  accepted  by 
defendant,  whether  it  was  completed  according  to  contract, 
and  as  to  what  amount  was  due  plaintiff,  inasmuch  as  the 
plaintiff  was  entitled  to  recover  on  a  quantum  meruit  if 
the  house  was  accepted,  though  he  might  have  failed  to 
prove  the  contract  as  alleged.    Moffit  v.  Glass ^  142. 

7.  An  executory  contract  of  employment  may,  before  the  per- 

formance of  any  i3art  of  the  service  or  the  payment  of  any 
money,  be  discharged  by  simple  agreement  or  a  new  agree- 
ment may  be  substituted  for  it,  without  consideration 
other  than  the  mutual  acquittance  of  each  other  from  the 
old  promise ;  but  after  the  performance  of  any  service  or 
the  payment  of  any  part  of  the  promised  price,  the  con- 
tract can  only  be  discharged  by  a  promise  either  under 
seal  or  supported  by  a  consideration.  Bi'own  v.  Lumber 
Co.,  287. 

8.  Where,  in  the  trial  of  an  action  for  breach  of  contract  of 

employment,  the  contract  was  admitted  but  defendant 
claimed  that  plaintiff  had  waived  its  performance  and  that 
a  new  agreement  had  been  made  and  two  issues  were  sub- 
mitted, one  as  to  the  existence  of  the  contract  (which  the 
jury  according  to  instructions  answered  in  the  affirmative) 
and  the  other  was  "Did  the  defendant  wrongfully  violate 
the  contract,  the  plaintiff  being  in  no  default,"  to  which 
the  jury  answered  **no"  ;  Held,  that  the  second  issue,  with 
the  response,  not  being  clear  or  intelligible,  the  verdict 
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should  have  been  set  aside  and  a  new  trial  granted  on  new 
issues.    Ibid, 

9.  Where  an  interest  in  land  is  conveyed  for  a  nominal  consid- 

eration and  is  subject  to  be  defeated  by  failure  to  perform 
a  condition  subsequent  ^hich  constitutes  the  real  consid- 
eration on  the  part  of  the  grantor  for  executing  the  con- 
veyance, the  courts  will  adjudge  that  the  grantee,  if  he  has 
taken  no  steps  in  a  reasonable  time  looking  to  and  giving 
promise  of  a  compliance  with  it,  has  abandoned  the  pur- 
pose of  performing  it.    Hawkins  v.  Pepper,  407. 

10.  Although  apt  words  usually  employed  in  creating  condi- 
tions subsequent  may  not  be  used  in  a  contract  or  convey- 
ance, yet,  if  the  performance  or  non-performance  of  an 
act  named  is  the  only  consideration  or  inducement  for 
executing  the  deed,  it  should  ordinarily  be  construed  as  a 
condition.    Ibid. 

11.  Where  an  instrument  conveying  the  mineral  rights  in 
land,  after  reciting  a  nominal  consideration,  declared 
that  the  grantor  should  have  **full  power  to  convey,"  and 
the  grantee  stipulated  that  he  would  examine  the  land, 
and,  if  he  found  valuable  minerals,  would  pay  the  grantor 
one-half  the  net  proceeds  thereof,  or,  should  such  grantee 
convey  to  third  persons,  he  would  pay  the  grantor  S200 
and  one-half  the  net  proceeds  of  the  sale ;  Held,  that  the 
rights  of  the  grantee  under  such  instrument  were  forfeited 
by  his  failure,  for  eight  years,  to  open  the  mine  and  pre- 
pare it  for  sale.     Ibid. 

12.  Where  a  conveyance  of  mineral  rights  in  land  is  defeated 
by  the  grantee's  failure  to  perform  the  particular  acts 
stipulated  to  be  done  by  him  in  the  instrument  itself,  and 
which  form  the  real  consideration  therefor,  a  re-entrv  bv 
the  grantor  is  unnessary.    Ibid. 

13.  While  it  is  true  that  the  powers  of  stockholders  and  direct- 
ors of  a  corporation  cease  upon  the  appointment  of  a 
receiver  and  they  can  mak^  no  contract  to  bind  the  com- 
pany thereafter,  yet,  where  after  the  appointment  of  a 
receiver,  an  officer  of  a  corporation  filed  a  claim  for  sal- 
ary for  a  year  ending  after  the  appointment,  it  was  error 
to  decree  that  he  was  entitled  to  compensation  only  up  to 
the  date  on  which  the  receiver  took  charge,  without  hear- 
ing evidence  or  giving  such  oflBcer  an  opportunity  to  show 
that  he  had  a  contract  of  employment  with  the  company 
for  the  the  entire  year.  Lenoir  v.  Improvement  Company, 
471. 
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14.  Where,  by  merger  of  an  old  into  a  new  corporation,  a  nova- 
tion of  the  debts  of  the  old  is  created,  the  new  corporation 
is,  to  all  intents  and  purposes,  the  same  body  and  answer- 
able for  its  own  contracts  made  under  a  different  name. 
Friedenwald  v.  Tobacco  Works^  544. 

15.  In  an  action  against  a  corporation  for  specific  performance 
of  a  contract,  the  defense  that  it  is  not  in  writing  with  the 
corporate  seal  attached  or  signed  by  an  ofQcer  (as  required 
by  Section  683  oi  The  Code),  must  be  taken  advantage  of 
by  plea  and  not  by  demurrer.    Ibid, 

CONTRACT,  Breach  of : 

Where,  in  an  action  by  a  consignee  to  recover  commissions  on 
sales,  the  defendants  alleged  by  way  of  counter-claim  that 
plaintiff  had  violated  his  agreement  not  to  sell  any  goods 
except  those  of  the  defendants  and  to  diligently  push  the 
sale  of  the  latter,  and  it  appeared  that  plaintiff  had  sold 
som^  goods  other  than  those  of  defendants  to  three  parties 
to  whom  he  could  not  have  sold  defendants^  goods  and 
there  was  no  proof  that  he  had  neglected  defendants^  busi- 
ness ;  Held^  that,  no  damage  having  been  proven,  defend- 
ants could  not  recover  for  the  breach  of  contract.  Faucette 
V.  Zudden,  170. 

CONTRACT,  Obligation  of: 

An  act  of  the  General  Assembly  authorizing  the  levy  of  the 
requisite  taxes  to  pay  municipal  bonds  and  in  force  when 
the  bonds  are  issued,  enters  into  and  becomes  a  part  of  the 
contract  under  which  the  bonds  are  delivered  and  taken, 
and  cannot  be  annulled  by  subsequent  legislation.  McCless 
V.  Meekins^  34. 

CONTRACT  TO  PURCHASE  LAND  : 

1.  After  default  by  a  vendee  of  land  to  pay  the  purchase  money, 

the  vendor  may,  by  contract,  become,  landlord  of  the  ven- 
dee so  as  to  avail  himself  of  the  landlord's  lien  given  by 
Section  1754  of  The  Code;  the  rent,  however,  to  go  as  a 
credit  upon  the  purchase  price  agreed  to  be  paid  for  the 
land.    Jones  v.  Jones y  254. 

2.  Such  a  contract  not  being  forbidden  by  statute  nor  contrary 

to  public  policy  nor  forbidden  by  equity,  the  courts  will 
not  abridge  the  freedom  of  contracting  by  declaring  it 
void.    Ibid. 
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is,  to  all  intents  and  purposes,  the  same  body  and  answer- 
able for  its  own  contracts  made  under  a  different  name. 
Ibid, 

6.  In  an  action  u gainst  a  corporation  for  specific  performance 
of  a  contract,  the  defense  that  it  is  not  in  writing  with  the 
corporate  seal  attached  or  signed  by  an  officer  (as  required 
by  Section  683  of  The  Code)y  must  be  taken  advantage  of 
by  plea  and  not  by  demurrer.    Ibid. 

COSTS : 

An  appeal  does  not  lie  from  an  adjudication  which  relates 
only  to  costs.    Elliott  v.  Tyson^  114. 

COSTS,  Taxing  Against  Prosecutor : 

1.  The  notice  required  by  Section  737  of  The  Code  to  be  given  to 

a  prosecutor  to  show  cause  why  he  should  not  be  marked 
as  prosecutor  and  taxed  with  the  costs  of  an  unsuccessful 
prosecution,  may  be  given  on  motion  of  the  defendant's 
attorney.   State  v.  Jones,  768. 

2.  It  is  error  to  tax  costs  of  defendant's  witnesses  against  the 

prosecutor  on  a  finding  that  the  prosecution  was  malicious 
and  not  for  the  public  good  in  the  absence  of  a  finding 
that  the  witnesses  were  proper  for  the  defense.    Ibid. 

3.  Where  the  court  below  taxed  the  costs  of  an  unsuccessful 

prosecution  against  the  prosecutor  without  finding  that 
the  defendant's  witnesses  were  proper  for  the  defense,  as 
required  by  Sec.  737  of  The  Code,  judgment  will  be  allowed 
to  stand  if  the  court  below  will  make  and  certify  requisite 
finding  that  the  ^aid  witnesses  were  proper  for  the  defease. 
Ibid. 

COUNSEL,  Argument  of  on  motions  : 

Section  30  of  The  Code,  which  allows  an  attorney  such  time  as 
he  thinks  necessary  for  the  pr6per  presentation  of  his 
client's  case,  applies  only  to  the  trial  of  criminal  and  civil 
actions,  and  does  not  apply  to  the  arguments  of  counsel 
on  motions  and  questions  arising  during  the  trial.  State 
V.  Jones,  768. 

COUNSEL,  Negligence  of : 

Where  an  appeal  has  been  dismissed  for  failure  to  print  such 
parts  of  the  record  as  are  essential  to  an  understanding  of 
the  exceptions,  as  required  by  Rule  28,  it  will  not  be  rein- 
stated upon  the  alleged  grounds  of  negligence  of  c<mnsel. 
Wiley  V.  Mining  Company^  490. 
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COUNSEL,  Remarks  of : 

It  is  within  the  discretion  of  the  trial  judge  to  permit  prose- 
cuting counsel,  in  argument  to  the  jury,  to  make  severe 
strictures  upon  the  character  of  defendant,  as  disclosed  by 
his  evidence,  to  show  that  the  testimony  of  the  defendant 
was  unworthy  of  credit.  State  v.  Buries,  720. 

COUNTER-CLAIM. 

1.  Plaintiff,  in  an  action  in  which  defendants  set  up  a  counter- 
claim, failed  to  reply  thereto  and  defendants  prayed  judg- 
ment absolute,  but  did  not  except  to  the  refusal  of  judg- 
ment or  to  the  order  of  reference  then  made ;  Held,  that 
the  defendants,  by  such  failure  to  except,  waived  the  right 
to  judgment  on  their  counter-claim  for  want  of  a  reply. 
Faucette  v.  Ludden,  170. 

2.  Where,  in  an  action  by  the  consignee  of  goods  for  commissions 
on  sales,  the  defendants  set  up  a  counter-claim  allegiog 
that  they  are  endamaged  in  a  certain  sum  by  plain  tiff  ^s 
violation  of  an  agreement  not  to  sell  any  goods  except 
those  of  the  defendants,  the  proper  judgment,  in  case  of  a 
failure  of  plaintiff  to  reply  to  sush  counter-claim,  is  by 
default  and  enquiry  and  not  a  judgment  absolute  for  the 
sum  demanded  in  the  counter-claim.    Ibid, 

COUNTY  BOARD   OF  EDUCATION,  Right  of  to  bring  action 
against  Sheriff,  383. 

COUNTY  COMMISSIONERS,  Duty  of: 

The  Board  of  County  Commissioners  being  required  to  take 
and  approve  the  offilcial  bonds  of  sheriffs,  and  being 
liable  in  damages  if  they  knowingly  accept  insufficient 
bonds,  the  approval  or  disapproval  of  such  bonds  is  within 
their  discretion,  and  the  courts  cannot  compel  them  to 
approve  and  receive  bonds  which  they  find  to  be  insolvent 
or  insufficient.     Harringtorf^.  King,  117. 

COUNTY  COMMISSIONERS,  Powers  of  in  relation  to  issuing 
bonds,  84. 

COUNTY  COURT  HOUSE : 

1.  The  cost  of  the  erection  of  a  court-house  is  a  necessary 
expense  of  a  county  and  the  exercise  of  the  discretionary 
power  of  the  board  of  commissioners,  in  providing  to  meet 
it,  is  not  reviewable  by  the  courts.  VaugJin  v.  Commis- 
sioners, 429. 
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2.  Under  Section  707  sub-section  of  The  Code,  as  amended  by 
Ch.  135,  Acts  of  1895,  authorizing  county  conunissioners  to 
erect  necessary  county  buildings  and  raise  by  taxation  the 
money  to  pay  for  the  same,  the  board  of  commissioners 
have  the  discretionary  power  to  issue  and  sell  or  discount 
the  notes  of  the  county  to  provide  the  means  to  pay  for  a 
court-house  and  such  discretion  will  not  be  interfered  with 
by  the  courts.    Ibid. 

COUNTY  INDEBTEDNESS : 

1.  The  commissioners  of  a  county  have  the  right  to  issue  county 

bonds  in  the  place  of  orders  previously  issued  for  the  nec- 
essary expenses  of  the  county,  without  obtaining  the  sanc- 
tion of  a  majority  vote  of  the  qualified  voters  of  the  county. 
McCless  V.  Meekins^  34. 

2.  Section  7,  of  Article  VII,  of  the  Constitution,  does  not 

require  that  an  act  of  the  General  Assembly,  authorizing 
a  special  tax  to  pay  debts  of  the  county  contracted  for 
necessary  expenses,  shall  provide  for  the  submission  of  the 
matter  to  a  vote  of  the  people.    Ibid. 

8.  An  act  of  the  General  Assembly  (Ch.  257,  Acts  of  1889)  author- 
izing county  commissioners  to  fund  the  in<iebtedne6s  of  the 
county  by  issuing  bonds  and  to  levy  a  special  tax  for  pay- 
ing them,  is  valid  in  so  far  as  it  is  applicable  to  indebted- 
ness incurred  for  necessary  expenses,  but  in  so  far  as  it 
relates  to  indebtedness  not  so  incurred,  it  is  in  conflict  with 
Section  7,  Article  VII,  of  the  Constitution.     Ibid. 

COUNTY  LINES: 

It  is  within  the  power  of  the  General  Assembly,  at  its  wiil.  to 
establish  new  counties  and  change  the  boundary  lines  of 
existing  counties,  and  hence  an  injunction  will  not  lie  to 
restrain  the  action  of  commissioners  appointed  by  the  Leg- 
islature to  survey  and  determine  the  boundary  line  between 
two  counties  on  the  ground  that  such  survey  will  change 
the  boundary  and  work  irreparable  damage  to  one  of  the 
counties.     Commissioners  v.  Thorn,  211. 

COURT  HOUSE.    (See  ^'County  Court  House''.) 

COURTS,  Power  of  to  fine  for  contempt  : 

All  courts  exercising  Judicial  powers  have  the  inherent  right 
to  punish  for  contempt  and,  where  it  is  for  conduct  in  the 
presence  of  the  court,  the  exercise  of  such  power  is  final 
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and  cannot  be  reviewed  in  this  or  any  other  court.  8cott 
V.  Fishhlate,  265. 

COURT  PROCEEDINGS,  Publication  of : 

1.  Where,  in  a  proceeding  for  contempt  in  publishing  a  report 

of  a  case  tried  in  court,  the  respondent,  in  his  answer  to  the 
rule,  stated  that  he  believed  the  statement  published  by 
him  to  be  correct  and  that  it  was  not  made  to  bring  the 
court  into  contempt,  he  was  entitled  to  have  the  issue  tried^ 
not  by  a  jury  but  by  the  court,  if  there  was  nothing  on 
"the  face  of  the  publication  to  show  that  it  was  grossly 
incorrect  or  calculated  to  bring  the  court  into  contempt. 
In  re  Robinson^  533. 

2.  As  to  the  intent  with  which  a  publication  was  made,  the 

sworn  answer  of  the  respondent  is  conclusive.    Ibid. 

CREDITOR'S  BILL,  509. 

CREDITORS,  Rights  of  under  deed  of  trust,  206. 

CRIMINAL  ACTION,  Termination  of  : 

1.  The  criminal  proceeding  which  is  made  the  ground  for  an 

action  for  malicious  prosecution  must  be  terminated  before 
such  action  can  be  maintained.     Marcus  v.  Bernstein^  31. 

2.  A  nolle  prosequi  is  a  sufficient  termination  of  a  criminal 

proceeding  to  entitle  the  defendant  therein  to  maintain 
his  action  for  malicious  prosecution  unless  it  appears  from 
the  record  that  he  procured  the  procet^ding  to  be  so  ter- 
minated.    1  hid. 

CROSSING,  Railroad,  558. 

CUSTODY  OF  CHILD: 

1.  Where,  in  habeas  corpus  proceeding  for  the  custody  of  a 

child  of  divorced  parents,  it  appeared  that  both  the  father 
and  the  mother  were  of  good  character  and  able  to  support 
and  educate  the  child,  but  that  the  mother  had  married 
again  and  that  her  new  husband  was  a  man  of  dissipated 
and  vicious  habits,  it  was  proper  to  award  the  custody  of 
the  child  to  its  father.    In  re  VAnna,  462. 

2.  In  such  case,  the  mother  should  not  be  restricted  to  one 

year  in  which  to  again  apply  for  the  custody  of  the  child, 
but  she  should  have  that  privilege,  upon  showing  cause, 
so  long  as  the  child  is  within  the  jurisdiction  of  the  courta 
of  the  State.    Ibid,  • 
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DAMAGES  : 

1.  While  the  damafre  recoverable  in  a  civil  action  foanded 

upon  the  obstruction  of  a  pablic  highway  must  be  special, 
and  such  as  is  not  common  to  every  one  who  actually  does 
pass  or  may  travel  on  it,  yet  the  wrong  may  be  to  a  num- 
ber or  to  a  class  of  persons,  and  each  may  have  a  right  of 
redresd.    Manufacturing  Company  v.  Railroad^  579. 

2.  The  construction  of   a  bridge  across  a  navigable  stream 

without  any  draw  therein  to  permit  the  passage  of  boats 
will  render  the  wrong  doer  liable  for  special  damage  to  a 
boat  owner  whose  business,  in  common  with  other  boat 
owners,  requires  the  transportation  of  material  for  manu- 
facturing purposes  from  a  point  below  to  a  point  above 
the  obstruction.    Ibid. 

3.  In  such  case  it  is  immaterial  whether  the  owner's  boat  is 

licensed  or  does  business  as  a  common  carrier,  as  well  as 
for  the  transportation  of  theowner^s  own  materials.   Ibid. 

4.  Where  the  owner  of  a  boat  was  compelled  by  an  obstruction 

across  a  navigable  river  to  unload  his  cargo  of  cotton  seed, 
but,  instead  of  procuring  another  conveyance,  left  the 
seed  exposed  to  the  weather,  and  it  was  injured ;  Held, 
that  the  measure  of  damages  was  the  value  of  the  boat 
for  the  time  it  was  delayed,  including  reasonable  wages 
paid  to  the  crew,  but  that  no  recovery  could  be  had  for 
injury  to  the  seed  from  c^xposure,  or  for  the  cost  of 
unloading  it.    Ibid. 

5.  Where  plaintiff  in  an  action  for  damages  recovers  judgment, 

and  the  only  error  is  in  an  instruction  as  to  measure  of 
damages,  a  new  trial  may  be  granted  for  the  determina- 
tion of  that  question  alone.    Ibid, 

6.  The  arrest  of  a   debtor,  in  arrest  and  bail  proceedings,  to 

compel  the  payment  of  a  debt  out  of  property  exempt 
from  execution,  is  an  abuse  of  legal  process,  which  renders 
the  creditor  liable  to  the  debtor  in  an  action  for  damages. 
Loekhart  v.  Bear^  298. 

7.  An  action  for  damages  for  the  abuse  of  legal  process  may 

be  maintained  before  the  action  in  which  such  process  was 
issued  is  terminated.    Ibid. 

S.  Where,  in  an  action  by  a  consignee  to  recover  commissions 
on  sales,  the  defendants  alleged  by  way  of  counterclaim 
that  plaintiff  had  violated  his  agreement  not  to  sell  any 
goods  except  those  of  the  'defendants  and  to  diligently 
push  the  sale  of  the  latter,  and  it  appeared  that  plaintiff 
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had  sold  some  goods  other  than  those  of  the  defendants  to 
three  parties  to  whom  he  could  not  have  sold  defendants^ 
goods  and  there  was  no  proof  that  he  had  neglected 
defendants^  business  ;  Held^  that,  no  damage  having  been 
proven,  defendants  could  not  recover  for  the  breach  of 
contract.    Faucette  v.  LuddeUy  170. 

9.  Where  the  nature  and  importance  of  a  telegraphic  message 

appears  on  its  face  and,  through  negligence  of  the  tele- 
graph company,  the  message  is  not  delivered  in  a  reasona- 
ble time,  damages  may  be  recovered  for  the  mental  anguish 
caused  thereby.    Havener  v.  Telegraph  Co.,  540. 

10.  The  true  ground  for  allowing  exemplary  damages  in  an 
action  against  a  railroad  company  for  damages  on  account 
of  its  negligence,  is  personal  injury,  or,  (in  the  absence  of 
personal  injury)  insult,  indignity,  contempt,  &c.,  to  which 
the  law  imputes  bad  motives  towards  the  plaintiff.  Hans- 
ley  V.  Railroad,  566. 

11.  Where  a  railroad  company,  negligently  and  by  reason  of 
defective  and  inadequate  equipment,  failed  to  carry  a 
passenger  to  whom  it  had  sold  an  excursion  ticket  back  to 
his  starting  point,  but  no  personal  injury  or  indignity  was 
inflicted  upon  him,  the  passenger's  right  of  action  is  ex 
contractu  and  not  in  to7't  and  hence  exemplary  or  punitive 
damages  cannot  be  recovered.  (Clark,  J.,  dissenting.) 
(Purcell's  case  (108  N.  C,  414),  which  was  overruled  in 
Hansley's  case  (115  N.  C,  602)  is  reinstated  but  the  ground 
of  the  judgment  is  changed.)    Ibid. 

12.  When  a  servant  in  blasting  rock  failed  to  cover  the  blast 
or  take  other  usual  precautions  to  restrict  within  safe 
limits  the  flight  of  the  blasted  rocks,  and  gave  no  notice 
suflBcient  in  time  for  a  person  walking  on  a  road  near  by  to 
retreat  from  danger,  it  was  negligence  in  such  servant  and 
he  and  his  employer  are  responsible  in  damages  for  injury 
to  such  person.     Gates  v.  Latta,  189. 

DAMAGrES,  Assessment  of : 

1.  It  is  premature  to  have  the  damages  growing  out  of  the 

issuing  of  an  injunction  or  restraining  order  assessed  before 
the  final  determination  of  the  action.  Railroad  Co,  v. 
Mining  Co.,  191. 

2.  Upon  the  trial  of  a  case  in  which  the  plaintiff  had  obtained 

a  restraining  order,  upon  an  intimation  of  the  Trial  Judge 
that  a  recovery  could  not  be  had,  the  plaintiff  appealed. 
The  judgment  was  afl&rmed  on  appeal ;  Held,  that  it  was 
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proper  to  assess  the  damages  resulting  from  the  issuing  of 
the  restraining  order  after  the  afQrmanee  and  certification 
of  the  judgment  and  not  at  the  term  at  which  the  appeal 
was  taken.    Ibid, 

DAMAGES,  Irreparable: 

Where  defendants,  claiming  the  right  under  statute  to  drain 
the  lowlands  of  a  creek,  commenced  to  cut  a  canal  for  that 
purpose  whereby  a  small  portion  of  a  large  tract  of  land 
belonging  to  plaintiff  would  be  cutoff  and  plaintiff  sought 
to  enjoin  the  cutting  of  the  canal  on  the  ground  of  irre- 
parable damages,  alleging  that  defendants  were  tres- 
passers and  that  the  portion  cut  off  was  intended  as  a  park 
to  be  attached  to  a  hotel  site  and  derived  its  chief  value 
from  its  picturesque  surroundings,  and  that  it  would  be 
rendered  less  valuable  by  the  proposed  canal,  but  there 
was  no  allegation  that  the  hotel  would  soon  be  built,  or 
that  the  cut  off  would  be  an  attachment  thereto,  or  that 
the  defendants  were  insolvent ;  Held^  that  the  petition  did 
not  state  facts  suflBcient  to  justify  the  grant  of  an  injunc- 
tion.   Land  Co,  v.  Webb,  478. 

DAMAGES,  Measure  of : 

Where,  in  the  trial  of  an  action  for  breach  of  contract  U> 
deliver  logs  it  appeared  that  the  breach  complained  of  con- 
tinued but  one  day  after  which  defendants  resumed  the 
delivery  until  stopped  by  plaintiff,  it  was  not  error  to  refuse 
to  instruct  the  jury  that  if  defendants  committed  a  breach, 
it  was  optional  with  plaintiff  to  resume  the  contract  on 
defendants'  offer  to  do  so,  and  that  if  plaintiff,  after  the 
breach,  offered  to  purchase  timber  of  defendants  indepen- 
dent of  the  contract  and  defendants  refused  to  sell  and 
plaintiff  was  unable  to  procure  the  logs  elsewhere,  the 
measure  of  plaintiffs'  damages  would  not  be  affected  by 
the  offers  made  by  defendants.  Hassard-Short  v.  Hardi- 
son,  60. 

2.  Where,  in  the  trial  of  an  action  for  breach  of  contract  to 
supply  logs  to  the  plaintiff,  it  appeared  that  the  breach 
lasted  only  one  day  after  which  the  defendants  resumed 
delivery,  and  there  was  no  evidence  that  the  plaintiff 
earned  or  might  have  earned  anything  at  other  employ- 
ment while  his  mill  was  idle,  it  was  harmless  error  to 
instruct  the  jury  to  deduct  from  the  damages  to  be  awarded 
plaintiff  what  he  earned  or  might  have  earned  at  other 
employment  during  the  period  of  the  breach.    Ibid, 
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3.  In  an  action  for  a  negligent  killing,  an  instruction  that  the 

expectation  of  one  17  years  old  would  be  44  fV  years,  and 
that  the  measure  of  damages  would  be  the  net  moneyed 
value  of  intestate^s  life  to  those  dependent  on  him  had  he 
lived  out  his  appointed  time,  is  erroneous,  because  it  leaves 
uncertain  the  date  which  should  be  the  basis  of  the  final 
calculation,  instead  of  informing  the  jury  that  it  is  the 
present  value  of  such  net  moneyed  value  which  should  be 
considered.    Pickett  v.  Railroad^  616. 

4.  Where,  in  an  action  for  death  by  wrongful  act,  the  only  error 

is  in  an  instruction  as  to  damages,  a  new  trial  may  be 
granted  upon  that  is^ue  alone.  (Tillett  v.  Railroad  Co., 
115  N.  C,  662,  followed.)    Ibid, 

DEAF  &  DUMB  ASYLUM,  164. 

DECLARATIONS  OF  OWNER,  As  to  boundary  line,  15. 

DEDICATION  : 

1.  The  owner  of  land  cannot,  by  executing  a  deed  to  the  pub- 

lic conveying  a  right  of  way  to  a  highway,  compel  the 
authorities  to  assume  the  burden  of  repairing  it  unless  the 
properly  constituted  agents  of  the  municipality  accept  it. 
State  V.  Fisher,  783. 

2.  In  order  to  acquire  title  to  a  street  as  laid  out  by  the  owner 

of  land  in  an  addition  to  a  town,  there  must  be  an  accept- 
ance before  the  owner  revokes  the  offer.    Ibid. 

3.  Where  an  owner  of  property  adjoining  the -city  had  offered 

to  dedicate  certain  parts  of  it  to  the  public  as  highways  by 
platting  the  same  as  an  addition  to  such  city,  as  entry 
upon  one  of  such  streets  or  highways  by  a  street  railway 
company,  under  a  license  from  the  city,  after  the  owner 
had  recalled  his  offer,  cannot  operate  as  an  acceptance 
thereof  by  the  city.    Ibid. 

4."^ Where  one  prosecuted  for  obstructing  a  highway  is  shown 
to  have  thrown  open  the  street  in  question  to  the  use  of  the 
public  by  platting  the  ground  of  which  it  had  formed  a 
part  as  an  addition  to  the  city  which  it  adjoined,  the  fact 
that  he  refused,  subsequently  to  grant  the  city  a  right  of 
way  over  the  alleged  street,  after  the  city  limits  were 
extended,  and  that  the  city  then  proceeded  to  institute 
condemnation  proceedings  to  acquire  the  same,  sufficiently 
shows  that  defendant  had  revoked  his  offer.    Ibid 
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DEED  : 

1.  AVhen  the  word  "heirs"  appears  in  a  deed  in  connection 

with  the  name  of  the  grantee,  or  as  qualifying  the  designa- 
tion of  the  grantee  as  the  party  of  the  second  part,  it  may 
be  transferred  from  any  part  of  the  instrument  and  made 
'  to  serve  the  purpose  of  passing  an  estate  in  fee  simple. 
Tucker  v.  Williams^  119. 

2.  Where,  in  the  premises  of  a  deed  the  estate  .of  the  grantee 

was  defined  as  ''a  freehold  and  good  possession  daring  his 
natural  life  and  his  heirs  and  their  assigns,"  and  the  haben- 
dum was  **to  him,  the  said  A.  S.,  during  the  term  of  his 
natural  life  and  his  heirs,  forever ;"  Held^  that  under  the 
rule  in  Shelley's  case,  the  word  ''heirs"  must  be  construed 
as  words  of  limitation  and  not  of  purchase,  and  that  A.  S. 
took  a  fee  simple.    Ibid, 

3.  A  deed  is  presumed  to  have  been  delivered  at  the  time  it 

bears  date  unlesss  the  contrary  is  satisfactorily  shown. 
Kendrick  v.  Bellinger^  491. 

4.  Where  land  was  conveyed  to  persons  named  "to  have  and 

to  hold  same  to  their  use  during  the  term  of  their  natural 
lives  and  then  to  their  heirs  after  them,"  the  Rule  in 
Shelley's  Case  applies  and  the  persons  named  in  the  deed 
take  the  whole  estate  in  fee  simple.  Nichols  v.  Gladden^ 
497. 

DEED  OF  ASSIGNMENT,  427. 

DEED,  Execution  of: 

1.  A  deed  is  considered  executed  and  the  courts  will  enforce 

the  same  where  the  maker  has  gone  so  far  with  its  execu- 
tion that  he  cannot  control  it  or  recall  what  he  has  done, 
or  by  delivery  to  the  grantee  or  to  some  one  for  him  or  by 
having  it  probated  and  registered.    Frank  v.  Heiner^  79. 

2.  Where  the  assignors  in  general  assignment  for  the  benefit 

of  creditors  informed  the  person  named  as  trustee  that 
they  had  selected  him,  and  asked  him  before  registration 
of  the  deed  whether  he  would  accept  and  he  replied  "that 
he  would  like  to  do  so  but  could  not  answer  until  he  saw 
B,"  and  the  deed  was  then  registered  and  the  designated 
trustee  refused  to  act ;  Held^  that  the  deed  was  executed 
and  valid  as  against  attachments  levied  after  the  registra- 
tion of  the  deed  and  equity  will  appoint  a  trustee  in  place 
of  the  one  designated  by  and  refusing  to  act  under  the 
deed.    Ibid, 
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DEED,  to  Deceased  Heirs  : 

A  deed  to  **A  and  his  heirs,"  A  being  dead,  is  void  for  the  rea- 
son that  the  word  "heirs,"  is  a  word  of  limitation  and  not 
of  purchase  ;  if  to  **  A  or  his  heirs,"  it  would  be  good  if  the 
heirs  can  be  identified,  for  the  reason  that  A  will  take  if 
living,  and  he  has  no  heirs  until  his  death.  Neal  v.  Nel- 
son^ 393. 

DEED  OF  LAIS^D  SOLD  FOR  TAXES: 

Where  a  tract  of  land  was  sold  for  taxes  on  the  3rd  day  of 
May,  1892,  a  deed  made  on  the  3rd  day  of  May,  1893,  by  the 
sheriff,  in  pursuance  of  such  sale,  is  void,  inasmuch  as,  by 
Sec.  66  of  Ch.  823  Acts  of  1891,  the  deed  must  be  made 
within  one  year  after  the  expiration  of  one  year  from  date 
of  sale,"  and  the  computation  of  time  under  Sec.  596  of  The 
Code  must  be  by  excluding  the  first  day  and  including  the 
last.    Burgess  v.  Burgess^  447. 

DEED,  Lost : 

Where,  in  an  action  for  recovery  of  land,  the  defendant  denied 
plaintiff's  title,  unlawfully  withholding  possession,  &c., 
but  averred  nothing  more,  it  was  not  competent  on  the 
trial  for  defendant  to  prove  that  she  had  been  in  posses- 
sion for  seven  years  under  an  unregistered  deed  which  was 
lost.  Such  a  defense  is  an  equitable  one  and  to  be  avail- 
able must  be  set  up  by  answer  as  a  defense  in  a  court  of 
equity.     Wilson  v.  Wilson^  351. 

DEEP  WATER  LINE,  Location  of,  1. 

DEGREES  OF  MURDER  : 

1.  On  a  trial  of  one  charged  with  murder,  the  only  evidence  of 
the  circumstances  under  which  the  homicide  was  commit- 
ted, was  contained  in  the  prisoner's  alleged  confession  that 
he  entered  the  store  of  the  deceased  to  commit  larceny, 
deceased  got  between  him  and  the  door,  and  **I  watched 
my  chance  and  jumped  on  the  old  man  and  wrenched  his 
pistol  and  the  old  man  halloed  *murder  V  Then  I  shot  him 
through  the  body.  The  old  man  said  :'  *You  have  got  me.' 
I  aimed  t^  shoot  him  and  this  must  have  been  when  I  shot 
him  in  the  neck.  And  I  shot  him  again ;"  Held^  that  it 
was  proper  to  instruct  the  jury  that  in  no  view  of  the  evi- 
dence was  the  defendant  guilty  of  murder  in  the  second 
degree  or  manslaughter,  and  they  should  either  acquit  or 
find  the  defendant  guilty  of  murder  in  the  first  degree,  the 
117—58 
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eecond  and  third  shots  being  the  fatal  ODes,  and  the  eon- 
fession  showing  that  they  were  fired  with  deliberation  and 
premeditation.    State  y.  Covington^  834. 

2.  Inasmuch  as  the  Act  of  1893  (Ch.  85,  Acts  1893).  dividing  the 
offence  of  murder  into  two  decrees,  and  making  homicide 
committed  while  perpetrating  or  attempting  to  perpetrate 
a  felony,  murder  in  the  first  degree,  provides  that  nothing 
contained  in  the  Act  shall  require  any  alteration  or  modi- 
fication of  the  existing  form  of  indictment  for  murder,  it  is 
not  necessary  that  an  indictment  for  murder  committed  in 
the  attempt  to  perpetrate  larceny,  should  contain  a  spe- 
cific allegation  of  the  attempted  larceny  such  allegation 
not  Yiaving  been  necessary  in  indictments  prior  to  the  said 
Act  of  1893.     I  did. 

DELAY  IN  DELIVERING  TELEGRAM,  540. 

DEMAND : 

Where,  in  an  action  of  claim  and  delivery  for  the  possession 
of  personal  property,  the  complaint  alleges  that  the  defend- 
ants "are  in  the  unlawful  and  wrongful  possession  of  the 
l)n)perty,  and  unlawfully  withhold  the  possession  from 
plaintiff,"  and  the  defendants  admit  the  complaint  by 
demurrer,  the  complaint  is  not  defective  in  its  failure  to 
allege  a  demand.     Ifeathv.  Morgan,  504. 

DESCRIPTION: 

Where  the  assignment  to  a  widow^  of  her  year's  support  from 
her  husband's  estate  included  *'one-half  of  boat,"  and  it 
was  proved  in  an  action  relating  to  the  title  thereto  that 
her  husband  was  interested  in  but  one  boat ;  Held^  that 
such  assignment  was  not  void,  and  parol  evidence  was 
admissible  to  identify  the  boat  as  the  one  which  the  hus- 
band had  a  half  interest.     Lupton  v.  Lujyton,  30. 

DESCRIPTION  IN  CHATTEL  MORTGAGE  : 

Where,  in  an  indictment  for  disposing  of  mortgaged  crops,  the 
lands  upon  which  the  crops  were  grown  were  described,  as 
in  the  mortgage,  as  *'18  acres  on  my  (the  defendant's)  own 
land  in  A  township,  H  county"  ;  Held,  that  the  description 
was  sufficient  to  sustain  a  conviction  for  disposing  of  the 
mortgaged  property.     State  v.  Surles,  720. 

DEVISE: 

1.  Where  a  will  devising  lands  to  several  persons,  locates  the 
lands  by  name,  or  by  metes  and  bounds,  so  that  each  party 
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knows  his  lands  or  where  they  are  located,  with  snch  cer- 
tainty that  a  surveyor  can  locate  them  without  extrinsic 
aidf  the  devisees  hold  in  severalty  and  not  in  common. 
Midgett  v.  Midgett,  8. 

2.  A  direction  in  a  will  that  land  devised  to  four  persons  shall 
be  divided  into  four  parts,  *'share  and  share  alike/^  con- 
stitutes the  devisees  tenants  in  common.    Ibid, 

DICE  THROWER  IN  RAFFLE,  GUILTY  AS  PRINCIPAL,  702. 

DISMISSAL  OF  APPEAL,  489,  490. 

DISORDERLY  CONDUCT: 

1.  City  ordinances  are  valid  which  forbid  ^'disorderly  conduct" 

not  amounting  to  an  indictable  nuisance  or  other  offence 
forbidden  by  the  general  law  of  the  State. 

2.  To  call  one  a  * 'damned  highway  robber,"  in  a  public  restau- 

rant, in  a  voice  so  loud  as  to  be  heard  on  the  street,  is  prop- 
erly punishable  under  a  city  ordinance  prohibiting  disor- 
derly condut.    State  v.  Sherrard^  716. 

DISTRIBUTION  OF  FUNDS  OF  INSOLVENT  BUILDING  & 
LOAN  ASSOCIATION : 

The  courts  will  not  advise  a  receiver  of  an  insolvent  Building 
and  Loan  Association  as  to  the  mode  of  distributing  its 
assets  until  they  are  in  court.  Strauss  v.  B.  &L,  Associa- 
tion, 308. 

DIVERSION  OF  WATERS  BY  RAILROAD,  614. 

% 

DIVORCE : 

1.  Where,  in  habeas  corpus  proceeding  for  the  custody  of  a 

child  of  divorced  parents,  it  appeared  that  both  the  father 
and  the  mother  were  of  good  character  and  able  to  support 
and  educate  the  child,  but  that  the  mother  had  married 
again  and  that  her  new  husband  was  a  man  of  dissipated 
and  vicious  habits,  it  was  proper  to  award  the  custody  of 
the  child  to  its  father.     In  re  D'Anna,  462. 

2.  In  such  case,  the  mother  should  not  be  restricted  to  one 

year  in  which  to  again  apply  for  the  custody  of  the  child, 
but  she  should  have  that  privilege,  upon  showing  cause, 
so  long  as  the  child  is  witlyn  the  jurisdiction  of  the  courts 
of  the  State.    Ibid. 
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DOUBLY  SECURED  DEBT,  206. 

DOWER  IN  PARTNERSHIP  REALTY  : 

1.  The  value  of  the  real  estate  of  an  insolvent  partnership 

cannot  be  taken  into  consideration  in  estimating:  the  dower 
of  the  widow  of  a  deceased  partner  in  his  individnal  real 
estate  so  as  to  increase  such  dower  allotment.  Sparger  v. 
3foore,  449. 

2,  The  superior  court,  in  the  exercise  of  equitable  jurisdiction, 

has  power,  in  a  suit  to  enjoin  the  sale  of  lands  subject  to 
dower,  which  was  estimated  by  taking  Into  consideration 
the  decedent's  interest  in  the  realty  of  an  insolvent  firm, 
to  adjust  the  rights  of  the  widow  and  firm  creditors.     Ibid. 

EJECTMENT : 

A  simple  denial  in  an  answer  in  ejectment  (brought  before  the 
passage  of  Ch.  6,  Acts  of  1893)  that  defendant  is  wrongfully 
and  unlawfully  in  possession  of  land  consisting  of  a  virgin 
forest,  cannot  be  used  as  evidence  that  he  is  exercising  such 
control  over  the  laud  as  will  subject  him  to  a  possessory 
action.    Duncan  v.  Eall^  443. 

ELECTIONS : 

The  registration  list  i^  prima  facie  evidence  as  to  who  consti- 
tuted qualified  voters  in  a  municipality,  notwithstanding 
the  list  was  recorded  in  thesame  bookin  which  the  munici- 
pal authorities  kept  a  record  of  their  proceedings.  Clay- 
brook  V.  Commissioners^  456. 

ELECTION  ON  COUNTS  IN  AN  INDICTMENT: 

On  the  trial  of  one  charged  witli  an  offence,  it  is  competent 
for  the  State  to  prove  any  number  of  offences  of  the  kind 
charged,  in  which  case  the  defendant's  remedy  is,  at  the 
close  of  the  evidence,  to  ask  the  court  to  require  the  solici- 
tor to  elect  on  which  offence  he  relies,  and  where  no  such 
request  is  made  and  refused  the  conviction  will  not  be  dis- 
turbed.   State  V.  Williams^  754. 

ELECTRIC  CARS,  651. 

EMPLOYMENT,  Contract  of: 

An  executory  contract  of  employment  may,  before  the  per- 
formance of  any  part  of  the  service  or  the  payment  of  any 
money,  be  discharged  by  simple  agreement  or  a  new  agree- 
ment may  be  substituted  for  it,   without  consideration 
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other  than  the  mutual  acquittance  of  each  other  from  the 
old  promise ;  but  after  the  performance  of  any  service  or 
the  payment  of  any  part  of  the  promised  price,  the  con- 
tract can  only  be  discharged  by  a  promise  either  under 
seal  or  supported  by  a  consideration.  Brown  v.  Lumber 
Co,,  287. 

ENDORSER,  176. 

ENGINEER  OF  RAILROAD  TRAIN : 

1.  When  the  Court  adopted  the  rule  that  engineers  of  railroad 

trains  were  required  to  keep  a  constant  lookout  for  cattle 
and  stock,  even  between  public  crossings,  and  for  obstruc- 
tions, it  follows  that  it  is  negligence  in  the  engineer  to  fail 
to  see  a  helpless  person  on  the  track  whether  drunk  or  dis- 
abled from  other  causes.    Pickett  v.  Railroad  Co.^  616, 

2.  It  is  negligence  in  a  railway  engineer  to  fall  to  exercise  rea- 

sonable care  in  keeping  a  lookout  for  a})parently  helpless 
or  infirm  beings  on  the  track  and  the  failure  to  do  so  will 
be  deemed  the  proximate  cause  of  a  resulting  injury  to  one 
so  lying  on  the  track,  notwithstanding  such  person  may 
have  been  negligent  in  going  upon  the  track,  the  true  rule 
being  in  such  cases  that  he  who  has  the  last  clear  chance 
toavertan  injury,  notwithstanding  the  previous  negligence 
of  another,  must  be  considered  as  solely  responsible  for 
the  injury.     Ibid. 

ENGINEER  OP  TRAIN  : 

1.  The  engineer  of  a  train  may  reasonably  assume  that  a  per- 

son whom  he  sees  walking  on  a  footpath  at  the  end  of  the 
cross-ties,  along  the  railroad  track,  and  going  in  the  same 
direction  as  the  train,  will  either  stay  on  the  path  or  will 
step  further  oflf  from  the  track  when  he  sees  the  train. 
Matthews  v.  Railroad^  640. 

2.  Where  a  person  walking  on  a  footpath  at  the  end  of  the 

cross-ties  along  a  railroad  track,  in  the  day  time,  and  on 
the  approach  of  a  train  going  in  the  same  direction,  became 
confused  and  moved  towards  the  track  instead  of  away 
from  it  and  was  struck  by  the  train  and  injured,  his  neg- 
ligence and  carelessness  being  the  immediate  cause  of  the 
injury,  will  preclude  him  from  recovery  although  the  engi- 
neer may  have  been  negligent  in  not  giving  a  warning 
whistle  or  signal.  Ibid. 

EQUIPMENT  OF  RAILROAD,  Defective  and  Inadequate,  565. 
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EQUITABLE  DEFENSES,  351. 

ERROR,  Harmless: 

It  is  not  error  to  refuse  to  give  an  instrnotion  where  there  is 
no  evidence  to  support  it.    Hassard-STiort  v.  Hardison,  60. 

ESTABLISHMENT  OF  BOUNDARY,  664. 

ESTATE  DURANTE  VIDUITATE  : 

Chapter  214,  Acts  of  1887,  extending  to  remaindermen  in  all 
cases  of  life  estate  with  remainder  over,  the  privilege  of 
partition  during  the  existence  of  the  life  estate  given  hy 
Section  1909  of  The  CodCj  does  not  apply  to  an  estate 
durante  viduitate  as  there  is  no  practical  rule  by  which 
the  present  value  of  such  an  estate  can  be  determined; 
hence,  where  land  to  which  an  estate  durante  viduitate 
attachec',  was  sold  for  partition  under  authority  of  this 
Court  (115  N.  C,  543,)  and  the  proceeds  are  in  custody  of 
the  court  below,  they  cannot  be  divided  among  the  widow 
and  the  remaindermen,  against  the  will  of  the  remainder- 
men, but  will  remain  real  estate  until  partition  can  be 
made  at  the  termination  of  the  estate  durante  viduitate. 
Gillespie  v.  Allison,  513. 

ESTATE  BY  ENTIRETY: 

Where  land  was  conveyed  to  husband  and  wife  and  the  hus- 
band subsequently  and  without  the  joinder  of  his  wife 
conveyed  his  interest  to  a  trustee  who  sold  and  the  wife 
became  the  purchaser  and  died,  devising  the  land  to  a 
trustree,  a  purchaser  at  ,  execution  sale  under  a  judg- 
ment against  the  husband,  docketed  before  the  death  of 
the  wife,  is  entitled  to  recover  against  the  devisee  of  the 
deceased  wife.     Gray  v.  Bailey ,  439. 

ESTATE,  Nature  of,  119. 

ESTOPPEL: 

1.  The  general  rule  is  that  there  can  be  no  waiver  of  one's 

rights  in  property  where  there  is  no  estoppel  or  no  valua* 
ble  consideration  received.     Wool  v.  Edenton^  1. 

2.  To    reate  an  estoppel  by  a  former  trial  and  judgment  it 

must  appear  that  the  claim  or  demand  in  litigation  has 
been  tried  and  determined  in  the  former  action  and  the 
identity,  in  effect,  of  the  two  actions  must  appear;  there- 
fore.   Jordan  v.  Farthing,  181. 
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8.  Where  judgment  for  the  plaintiff  in  an  action  by  the  par- 
chaser  at  a  foreclosure  sale  under  a  mortgage,  to  which  the 
mortgagee  was  a  party  and  in  which  the  mortgagor  set  up 
the  defense  that  there  was  nothing  due  on  the  mortgage 
at  the  time  of  the  sale,  does  not  bar  an  action  by  the  mort- 
gagor against  the  mortgagee  for  a  debt  which  he  alleges  an 
accounting  will  show  is  due  to  him  from  the  mortgage. 
Ibid, 

4.  While  the  rule  is  that  a  judgment  against  several  defend- 

ants determines  none  of  the  rights  among  themselves,  but 
only  the  existence  and  legality  of  the  demand,  yet,  where 
the  respective  rights  of  the  parties  are  drawn  in  issue  by 
them  and  adjudicated,  the  judgment  is  conclusive  between- 
them  ;  therefore.    Baugert  v.  Blades^  221. 

5.  Where,  in  an  action  to  recover  land,  each  of  two  defendants 

claimed  title  in  himself  and  one  was  adjudged  to  be  the 
owner  of  a  certain  part  and  the  other  of  the  balance,  the 
judgment  is  res  judicata  as  between  such  defendants  and 
all  persons  claiming  under  them.    Ibid. 

0.  A  judgment  against  an  administrator  for  moneys  due  the 
estate  is  not  a  bar'to  a  subsequent  action  for  a  further  sum 
not  known  by  plaintiff,  at  the  trial  of  the  former  action, 
to  be  due.    Joves  v.  Beaman,  259. 

7.  Where  a  testator  provided  in  his  will  that  his  wife  should 

have  a  year's  allowance  for  her  support  for  one  year  not 
exceeding  the  amount  allowed  by  law,  and  the  widow  and 
Executor  by  mutual  consent  selected  three  men  to  lay  off 
to  the  widow  her  year's  support  under  the  will  which  was 
done,  and  both  parties  assented  to  the  report  in  writing 
endorsed  thereon  ;  Held,  that,  in  the  absence  of  fraud  and 
undue  influence,  the  widow  is  estopped  by  the  award  and 
cannot  maintain  a  proceeding  under  the  statute  for  a  year's 
allowance.    Flippin  v.  Flippin^  876. 

8.  A  purchaser  of  land,  knowing  that  another  claimed  title 

thereto  under  a  mortgage  which  was  obtained  by  fraud- 
ulent representations,  cannot  attack  the  mortgage  on  the 
ground  that  it  was  so  obtained.    Pass  v.  Lynch,  458. 

9.  A  purchaser  of  land  under  a  mortgage,  having  knowledge 

at  the  time  of  purchase  that  a  prior  mortgage  was  made 
with  intent  to  defraud  mortgagor's  creditors,  cannot  attack 
such  prior  mortgage  upon  such  ground,  he  not  being  a 
creditor  of  the  mortgagor.    Ibid. 
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ESTOPPEL  BY  RECORD  : 

Where  land  was  sold  under  judicial  proceedings  and  the  par- 
chaser  died  before  title  was  executed  to  him  and  the  owner 
of  the  land  (the  defendant  in  the  proceedings)  in  open 
court  consented  that  the  deed  should  be  made  to  the  heirs 
of  the  deceased  purchaser,  he  is  estopped,  in  an  action  by 
the  he<rs  of  such  purchaser  for  possession  of  the  land,  to 
claim  that  the  deceased  purchaser  bought  the  land  under 
an  agreement  to  re-convey  to  him  on  payment  of  the 
amount  bid.    Fleming  v.  Strohecker,  366. 

EVIDENCE : 

1.  Evidence  by  reputation  and  hearsay  evidence  are  both  com- 

petent, where  the  issue  involves  a  question  of  private 
boundary,  but  it  is  necessary  to  show,  preliminary  to  the 
introduction  of  hearsay  testimony,  that  the  person,  whose 
btatement  it  is  proposed  to  prove,  is  dead,  because  if  alive 
the  law  requires  that  he  be  produced.  Shaffer  v.  Gaynor. 
15. 

2.  The  general  rule  is  subject  to  the  single  exception  that  it  is 

not  competent  to  prove,  by  gey'eral  reputation,  the  loca- 
tion of  a  tract  of  land  or  premises  claimed  Inside  of  another 
grant  without  showing  some  monument  of  title,  such  a»  a 
tree,  generally  reported  to  be  the  claimant's  corner  or  a 
line  up  to  which  it  is  generally  reported  that  he  has  held 
possession  with  the  acquiescence  of  others.    Ibid. 

3.  A  deed  is  a  contract  and  the  leading  object  of  the  courts  in 

its  enforcement,  where  the  controversy  involves  a  question 
of  boundary,  is  to  ascertain  the  precise  lines  and  corners 
as  to  which  the  minds  of  grantor  and  grantee  concurred. 
Hence,  though  parol  proof  is  not  as  a  rule  admissible  to 
contradict  a  plain  written  description,  it  is  always  compe- 
tent to  show  by  a  witness  that  the  parties  by  a  contempo- 
raneous, but  not  by  a  subjjequent  survey,  agreed  upon  a 
location  of  lines  and  corners,  diflferent  from  that  ascer- 
tained by  running  course  and  distance.     Ibid, 

4.  The  declarations  of  a  deceased  land  owner,  made  in  his  own 

interest,  are  no  more  competent  when  they  relate  to  the 
boundaries  of  land  than  when  they  refer  to  other  sub- 
jects ;  but  the  declarations  of  parties  to  actions  are  always 
admissible  in  evidence  against,  though  not  for  them.    Ibid. 

5.  The  general  rule  is,  that  declarations  made  by  one  in  pos- 

session of  laiid  in  dis[>aragement  of  his  own  title  or  char- 
acterizing or  explaining  his  claim  of  ownership  are  compe- 
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tent  as  evidence  as  well  against  those  claiming  under  the 
declarant  as  against  him.  But  as  to  declarations  made 
subsequent  to  the  execution  of  the  deed,  the  rule  is  sub- 
ordinate to  the  law  of  evidence  which  prohibits  the  con- 
tradiction of  a  written  contract  by  parol  testimony  and 
cannot  therefore  be  extended  so  far  as  to  allow  one  in  pos- 
session, even  by  a  declaration  against  his  own  interest,  to 
contradict  a  plain  unambiguous  description  of  course  and 
distance,  contaiiK>d  in  a  deed  previously  executed.    Ibid. 

6.  The  recitals  in  the  deed  made  by  the  trustee  to  the  bank 

are  prima  facie  deemed  correct  in  so  far  as  they  show  that 
the  sale  was  made  by  the  trustee  in  pursuance  of  the 
power  contained  in  the  deed  of  trust.    Ibid. 

7.  While,  in  the  trial  of  an  issue,  no  fact  or  circumstance  from 

which  an  inference  as  to  the  truth  of  the  matter,  in  dis- 
pute, can  be  drawn,  ought  to  be  excluded  from  the  consid- 
eration of  the  jury;  yet  such  facts  and  circumstances  as 
raise  only  a  conjecture  or  suspicion  ought  not  to  be  admit- 
ted to  distract  the  attention  of  the  jury  or  to  consume  the 
time  of  the  court.    Fettiford  v.  Mayo,  27. 

8.  In  the  trial  of  an  issue  as  to  the  execution  of  a  note  by  the 

intestate  of  defendant,  testimony  that  the  deceased  was  a 
man  of  property  and  had  money  lent  out  when  he  died 
was  properly  withdrawn  from  the  consideration  of  the 
jury.     Ibid, 

9.  In  the  trial  of  an  issue  as  to  the  execution  of  a  note  by  the 

intestate  of  defendant,  evidence  that  the  deceased  declared 
on  his  death  bed  that  he  was  going  to  die  and  did  not  owe 
a  cent  in  the  world  was  properly  excluded.     Ibid. 

10.  Where  the  assignment  to  a  widow  of  her  year's  support 
from  her  husband's  estate  included  '*one-half  of  boat," 
aud  it  was  proved  in  an  action  relating  to  the  title  thereto 
that  her  husband  was  interested  in  but  one  boat ;  Held, 
that  such  assignment  was  not  void,  and  parol  evidence 
was  admissible  to  identify  the  boat  as  the  one  in  which 
the  husband  had  a  half  interest.    Lupton  v.  Lupton,  HO. 

11.  Where,  in  the  trial  of  an  action  by  one  claiming  to  be  the 
lessor  of  land  againsj^  the  alleged  lessee  for  the  possession 
of  the  crops  to  satisfy  advances,  it  appeared  in  evidence 
that  the  plaintiiT's  name  was  not  in  the  lease  when  signed 
by  the  defendant,  it  was  competent  fr>r  the  latter  to  testify 
that  he  had  rented  no  land  from  the  plaintiff,  such  testi- 
mony being  admissible  not  to  contradict  the  paper  writing 
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but  to  negative  any  verbal  contract  of  renting,  if  the  jury 
should  find  that  plaintiff^s  name  was  not  in  the  lease. 
Qrubhs  V.  Stephenson^  66. 

12.  Where,  in  such  case,  the  defendant  tistifled  that  he  had 
rented  the  land  from  S.,  who  intervened  in  the  action  to 
claim  the  crops  as  landlord,  it  was  competent  to  corrobo- 
rate such  testimony  by  producing  the  lease  from  the  lat- 
ter.   Ibid. 

* 

13.  Where,  on  a  trial  of  an  indictment,  the  defendants  testi- 
fied in  their  own  behalf,  it  was  error  in  the  trial  judge  to 
instruct  the  jury  that  they  had  **the  right  to  scrutinize 
closely  the  testimony  of  the  defendant  and  receive  it  with 
grains  of  allowance  on  account  of  their  interest  in  the 
event  of  the  action"  without  adding  that,  if  they  believed 
the  witnesses  to  be  credible,  then  they  should  give  to  their 
testimony  the  same  weight  as  other  evidence  of  other 
witnesses.    State  v.  Holloway^  730. 

14.  In  an  action  for  debt  alleged  to  be  due  to  plaintiflf  by  defend- 
ant growing  out  of  a  long  course  of  dealing,  during  which 
the  plaintifl^  had  made  a  mortgage  to  defendant,  endorse- 
ments of  payments  on  the  morti;age  by  the  defendant  are 
admissible  in  evidence.    Jordan  v.  Farthing^  181. 

15.  Where,  in  an  action  to  set  aside  a  deed  for  land,  purporting 
to  have  been  executed  to  defendant  by  one  under  whose 
will  the  plaintiff  claimed  the  same  land,  the  defendant  tes- 
tified to  the  execution  of  the  deed,  it  was  not  error  to 
require  the  grantee,  on  cross  examination,  to  state  whether 
the  signatures  to  the  will  and  codicil  under  which  plaintiff 
claimed  were  the  genuine  signatures  of  the  testator  and 
alleged  grantor  in  the  deed.    Kornegay  v.  Korvegay,  242. 

1(5.  A  witness  who  testifies  that  he  has  been  register  of  deeds 
for  several  years  and  engaged  for  many  years  in  mercantile 
business  with  opj.ortunities  for  and  in  the  habit  of  compar- 
ing signatures  to  writings  and  chat  he  can,  by  examin- 
ing and  comparing  two  signatures,  tell  whether  they  were 
made  by  the  same  person,  sufficiently  qualifies  himself  as 
an  expert  and  is  competent  to  testify  whether  a  signature 
admittedly  genuine  is  the  same  as  one  in  question.     Ibid. 

17.  Where,  in  the  trial  of-an  action  to  set  aside  a  deed  for  fraud 
and  undue  influence  on  the  grantor,  his  mental  ca[>aeity 
was  in  issue,  it  was  competent  for  a  non-expert  witness  to 
express  his  opinion,  founded  on  association  with  the 
grantor,  that  the  latter's  mental  capacity  "was  good.'' 
Smith  V.  Smith,  326. 
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18.  An  ordinary  witness,  if  not  an  expert,  after  stating  the 
mental  condition,  character  or  temper  of  a  person,  is  incom- 
petent to  go  farther  and  express  his  belief  that,  in  conse- 
quence of  such  character,  temper,  &c.,  such  person  would 
or  would  not  do  an  act  attributed  to  him,  the  capacity  to 
do  which  is  the  matter  in  issue  before  a  jury;  for  such  an 
expression  of  opinion  would  be  an  invasion  of  the  province 
of  the  jury.    Ibid. 

19.  While  a  non-expert  witness  may  be  permitted  to  state  his 
impression,  derived  from  association  and  observation,  as  to 
the  mental  capacity  of  a  person,  when  such  capacity  is  in 
issue,  he  will  not  be  allowed  to  gauge  the  will  power  of  such 
person  and  express  the  belief  that  no  power  on  earth  could 
influence  it,  such  an  opinion  being  one  that  the  law  does  not 
consider  inexperienced  and  untrained  men  competent  to 
form  from  association  and  observation.    I  hid. 

20.  Section  590  of  The  Code  does  not  incapacitate  a  party  or  per- 
.•-on  interested  in  the  event  of  an  action  from  testifying  in  a 
suit  in  which  the  personal  representative  of  a  decedent  is 
plaintiff,  concerning  a  transaction  between  such  witness, 
on  the  one  side,  and  the  decedeut  and  others  on  the  other, 
when  the  associates  of  such  decedent  in  the  transaction  are 
living  and  are  co-plainlilTs  with  the  decedent's  personal 
representative.    Johnson  v.  Townsend,  338. 

21.  A  map  is  not  admissibly  in  evidence  except  for  the  purpose 
of  explaining  the  testimony  of  a  witness  and  to  enable  the 
jury  to  understand  it,.    Riddle  v.  Qerinanton^  387. 

22.  Where,  in  the  trial  of  an  action,  a  map  was  introduced  and 
admitted  under  objection  and  neither  the  case  on  appeal 
nor  the  record  shows  for  what  purpose  it  was  introduced 
I  or  on  what  ground  the  objection  was  placed,  and  the 
complaint  specifically  describes  and  locates  the  land,  it  will 
be  presumed  that  the  map  was  introduced  in  explanation 
of  preceding  testimony,  and  not  to  locate  the  land.     Ibid. 

23.  Where,  in  the  trialof  an  action  to  recover  land,  the  con- 
troversy was  as  to  a  certain  portion  of  the  tract,  and  a 
deed  was  offered  in  evidence  which  did  not  refer  to  the 
land  in  question,  it  was  proper  to  exclude  it  as  it  was 
immaterial.    Love  v.  Gregg,  467. 

24.  It  is  not  error  to  exclude  evidence  as  to  a  fact  admitted  in 
the  pleadings.     Blackburn  \.  Ins.,  Co.,  531. 

25.  Where,  in  an  action  by  plaintiffs  (husband  and  wife)  to 
recover  on  a  fire  policy,  it  was  alleged  and  admitted  by  the 
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answer  that  the  wife  oi^ned  the  property  insared  and  that 
the  husband  was  the  assignee  of  the  policy  by  defendant's 
consent;  and  on  the  trial  the  only  issues  were,  Did  the 
plaintiflTs  conspire  to  hum  the  property  ?  and,  Did  the  hus- 
band -wilfully  burn  it?,  it  was  not  error  to  exclude,  aa 
evidence  offered  by  defendant,  the  assignment  on  the 
policy,  it  having  been  admitted  by  the  pleading^s.     Ibid. 

26.  Where  testimony  is  amitted  for  a  purpose  for  which  it  is 
competent  but  which,  without  explanation,  might  mis- 
lead the  jury  upon  another  aspect  of  the  case,  a  caution 
from  the  judge  in  his  charge  that  it  is  to  be  considered  only 
in  the  view  in  which  it  was  admitted  removes  all  ground 
for  exception.     Tankard  v.  Railroad^  55S. 

27.  Where,  in  the  trial  of  an  action  for  damages  resulting 
from  a  defective  crossing,  the  question  of  defendant's 
negligence  depended  upon  the  finding  as  to  the  defects 
in  the  highway,  it  was  competent  to  elicit  from  a  witness  a 
description  of  the  exact  condition  of  the  crossing.     I  hid. 

28.  It  was  competent  for  a  witness  in  the  trial  of  an  action  for 
damages  for  an  injury  resulting  from  a  defective  crossing, 
to  use  a  diagram  of  the  crossing  which  he  testified  was  a 
correct  representation  of  it,  the  purpose  being  to  illustrate 
his  testimony  as  to  the  relative  position  of  objects  and 
their  distances  from  each  other.    Ibid. 

29.  Whether  a  witness  offered  rfs  an  expert  has  the  necessary 
qualifications  is  a  matter  largely  within  the  discrection  of 
the  court  and  where  there  is  any  evidence  of  it,  the  find- 
ing like  that  of  the  jury  is  not  reviewable  in  this  Court. 
Blue  V.  Railroad^  644. 

•30.  The  refusal  to  permit  a  witness  who  has  testified  that  he 
is  a  professor  of  civil  engineering,  and  has  made  the  law 
of  moving  bodies  a  study,  and  can  tell  how  far  jv  tr^in 
will  move  by  its  momentum,  to  testify  as  an  expert  as  to 
the  distance  such  train  would  travel,  in  order  to  contra- 
dict the  testimony  of  other  witnesses  testifying  from  prac- 
tical experience,  will  not  be  disturbed  on  appeal.     Ibid. 

51.  Where,  on  the  trial  of  an  indictment  for  bastardy,  the 
prosecuting  witness  testified  that  the  defendant  was  the 
father  of  the  child  which  the  defendant  denied,  and  on 
cross-examination  she  testified  that  she  had  never  had 
intercourse  with  any  other  man,  the  fact  thus  brought  out 
was  a  collateral  matter  and,  hence,  evidence  offered  by 
defendant  that  she  had  intercourse  with  other  men,  at  or 
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about  the  time  she  testified  the  child  was  begotten,  waa 
inadmissible  to  impeach  her.    ^tate  v.  Perkins,  698. 

32.  In  the  trial  of  an  indictment  for  disposing  of  mortgaged 
crops,  with  intent  to  defraud  Cx,  the  manageit  of  an  asso- 
ciation, the  fact  that  G  was  such  manger  may  be  proven 
by  parol  though  the  books  of  such  association  contain  a 
minute  of  his  election.     State  v.  SurleSy  720. 

33.  It  is  only  when  the  transactions  are  so  connected  or  con- 
temporaneous as  to  form  a  continuing  action  that  evidence 
of  a  distinct  substantive  and  collateral  offence  will  be 
admitted  to  prove  the  intent  with  which  the  oflence  charged 
was  committed  ;  hence, 

34.  On  a  trial  of  one  charged  with  unlawfully  disposing  of  an 
article  of  personal  property  covered  by  a  chattel  mortgage 
with  intent  to  defeat  the  right  of  the  mortgagee,  evidence 
that,  five  months  after  the  offence  was  committed,  the 
defendant  offered  to  dispose  of  another  article  covered  by 
the  same  mortgage  is  inadmissible  to  prove  the  intent  with 
which  the  offence  was  committed.    State  v.  Jeffries^  727. 

35.  To  constitute  an  assault  there  must  be  a  hostile  demon- 
stration of  violence  which,  if  allowed  its  apparent  course, 
would  do  hurt.    State  v.  Jeffreys,  743. 

36.  To  convict  one  charged  with  an  assault  with  intent  to  com- 
mit rape,  the  evidence  must  show  not  only  an  assault  but 
an  intent  on  the  part  of  the  defendant  to  gratify  his  pas- 
sion on  the  person  of  the  woman  notwithstanding  any 
resistance  she  might  make.    Ibid. 

37.  Where,  on  a  trial  of  a  defendant  charged  with  an  intent  to 
commit  rape,  the  evidence  was  that  defendant,  while  in  a 
sitting  posture  on  a  path  leading  from  the  prosecutrix's 
house  to  a  well,  solicited  her,  as  she  passed  on  her  way  to 
the  well,  to  have  sexual  intercourse  with  him ;  that  on  her 
replying  that  she  was  not  that  kind  of  a  woman,  he  fol- 
lowed her,  with  his  privates  exposed,  to  a  fence  near  the 
well  but  did  not  go  beyond  it,  and  that  he  was  at  no  time 
nearer  to  her  than  12  feet ;  Held,  that  the  evidence  of  the 
felony  was  not  sufficient  to  be  submitted  to  the  jury. 
Ibid, 

38.  Where,  in  a  trial  of  four  persons  indicted  for  an  affray, 
three  of  them  testified  and  the  fourth,  their  antagonist, 
was  called  in  his  own  behalf,  the  other  defendants  had  the 
same  right  to  impeachhim  on  cross  examination  as  though 
he  had  been  a  witness  instead  of  a  co-defendant.  State  v. 
Qoff,  755. 
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39.  On  the  trial  of  several  persons  for  an  affray,  testimonj 
that  one  of  the  defendants,  who  was  the  antag'onist  of  th« 
others,  had  stated  to  third  persons  on  the  day  of  the  difB- 
culty  that,  if  one  of  the  other  defendants  should  come  to 
his  hoase*  that  night,  he  would  kill  him,  was  admissible 
for  the  purpose  of  impeachment  but  incompetent  to  prove 
motive.    Ibid. 

40.  It  is  error  to  exclude  testimony  oflfered  for  several  purpose? 
if  it  is  competent  for  one  of  the  purposes.     Ibid. 

41.  Error  in  excluding  testimony  which  is  competent  for  the 
purpose  of  impeachment  can  only  be  remedied  by  venire 
de  novo  though  the  facts  excluded  may  have  been  subse- 
quently brought  out  by  other  witnesses.     Ibid. 

42.  The  general  rule  that  evidence  competent  a«faiust  one  only 
of  several  defendants  is  admissible  with  instruction  bv  the 
court  that  it  shall  not  be  considered  as  against  the  other, 
is  subject  to  the  exception  that  a  confidential  communica- 
tion between  husV)aud  and  wife  cannot,  on  grounds  of  pub- 
lic policy,  be  so  admitted  as  evidence.  State  v.  Brittatn,  7tsJ. 

43.  Where  a  wife,  on  threats  of  her  husband  to  leave  her,  con- 
fessed to  having  committed  incest,  such  confession  being  a 
confidential  communication  is  inadmissible  and  its  subse- 
quent repetition  to  a  third  party  under  similar  circumstan- 
ces, in  the  presence  of  the  husband,  is  incompetent  in  the 
trial  of  an  indictment  against  the  wife  and  another  for 
incest.    /  bid. 

44.  On  a  trial  for  arson,  it  was  not  error  to  permit  a  witness  to 
testify  that,  a  short  time  before  the  burning,  defendant 
was  complaining  that  the  prosecutor  claimed  too  much 
rent  of  him ;  that  the  witness  asked  him  what  he  was  going 
to  do  about  it,  and  defendant  replied,  **I*11  burn  it.''  ^tate 
v.  Lytle,  799. 

45.  It  was  not  error  to  permit  a  witness  to  testify  that  on  the 
night  of  the  burning,  about  7:80,  he  met  a  man  whom  he 
took  to  be  defendant ;  that  he  was  within  seven  steps  of 
the  man,  in  the  road,  near  witness'  house  ;  that  he  was  a 
low,  chunky  man  ;  that  it  was  too  dark  to  see  whether  he 
was  white  or  black  ;  that  he  had  his  back  to  witness  and 
had  on  a  dark  sack  coat ;  and  that  he  had  known  defend- 
ant 10  years,  and  seen  him  often.    Ibid. 

46.  Where,  in  the  trial  of  an  individual  for  selling  intoxicating 
liquors  without  license,  it  appeared  that  the  prosecuting 
witness  sent  for  some  whiskey  by  defendant,  gave  the  lat- 
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ter  some  money  and  told  bim  to  bring  him  some  whiskey 
which  he  did  and  nothing  was  paid  defendant  for  bringing 
it ;  Held^  that  the  transaction  was  prima  facie  a  sale  by 
defendant  and  the  burden  was  upon  him  to  show,  if  he 
could,  that  he  was  acting  as  agent  of  the*  witness  or  that 
the  sale  was  otherwise  illicit.    State  v.  Smith,  809. 

47.  On  a  trial  of  one  charged  with  murder,  the  only  evidence 
of  the  circumstances  under  which  the  homicide  was  com- 
mitted, was  contained  in  the  prisoner's  alleged  confession 
that  he  entered  the  store  of  the  deceased  to  commit  lar- 
ceny, deceased  got  between  him  and  the  door,  and  **  I 
watched  my  chance  and  jumped  on  the  old  man  and 
wrenched  his  pistol  and  the  old  man  halloed  *murder!' 
Then  I  shot  him  through  the  body.  The  old  man  said  : 
*You  have  got  me.'  I  aimed  to  shoot  him  and  this  must 
have  been  when  I  shot  him  in  the  neck.  And  I  shot  him 
again ;"  Held,  that  it  was  proper  to  instruct  the  jury  that 
in  no  view  of  the  evidence  was  the  defendant  guilty  of 
murder  in  the  second  degree  or  manslaughter,  and  they 
should  either  acquit  or  find  the  defendant  guilty  of  murder 
in  the  first  degree,  the  second  and  third  shots  being  the 
fatal  ones,  and  the  confession  showing  that  they  were  fired 
with  deliberation  and  premeditation.  State  v.  Coving- 
ton, 884. 

EVIDENCE,  Sufficient,  77. 

1.  It  is  only  where  the  evidence,  in  no  aspect  of  it,  would  rea- 

Houably  warrant  the  jury  in  drawing  the  inference  that  the 
defendant  is  guilty,  that  the  trial  Judge  should  withdraw 
the  case  from  the  consideration  of  the  jury.  State  v. 
Green,  095. 

2.  Where,  in  the  trial  of  an  action  in  which  it  is  sought  to 

establish  such  a  trust,  it  appears  to  the  Court  that  there  is 
no  evidence  of  the  kind  required  by  law  to  entitle  the  plain- 
tiff to  the  relief,  he  may  so  declare,  but  where  such  evi- 
dence does  appear  it  istheduty  of  the  court  to  tell  the  jury 
that  the  law  requires  clear,  strong  and  convincing  proof  to 
show  the  agreement  and  that  it  is  their  province  to  deter- 
mine whether  the  testimony  offered  does  so  convince  them 
of  its  truth.     Cobb  v.  Edwards,  244. 

3.  The  purchaser  at  a  judicial  sale  of  the  land  of  intestate  was 

W.,  the  husband  of  one  of  the  four  heirs  of  intestate.  J., 
another  heir,  was  guardian  of  the  two  remaining  heirs,  E. 
and  C.     C.  testified  that  he  heard  J.  ask  W.  to  buy  it  at 
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the  sale  and  that  he  agreed  to  purchase  it,  and  hold  it  till 
'^we'"  could  redeem  it.  Another  testified  that  during  the 
bidding  W.  asked  another  person  not  to  bid,  as  he  was 
bidding  for  J.  and  E.  Another  testified  that  he  heard  W. 
say  that  his  wife  and  J.  had  asked  him  to  buy  the  land  for 
them,  and  he  was  going  to  do  so.  Another  testified  that 
W.  said  they  had  asked  him  to  buy  it  and  he  was 
going  to  buy  it  to  keep  it  in  the  family.  Another 
testified  that  W.  said  he  would  be  willing  for  the  heirs 
to  have  it  back  if  they  would  pay  his  money  and  inter- 
est. Another  testified  that  after  the  sale  W.  told  him 
J.  had  asked  him  to  buy  it,  and  he  agreed  to,  and,  if 
they  would  pay  the  money  back,  he  would  convey  the  land 
back.  Others  testified  to  declarations  of  W.  that  he  had 
bought  it  for  them,  and  had  turned  it  over  to  J.  to  rent, 
the  rents  to  be  paid  to  him  till  the  debt  for  the  purchase 
money  was  discharged  ;  Held,  sufficient  to  show  an  under- 
standing that  the  land  was  to  be  bought  for  the  lieirs, 
according  to  their  interests.    Ibid. 

evidp:nce  of  good  character: 

1.  In  all  cases  a  person  accused  of  a  felony  or  misdemeanor, 

may,  ou  the  trial,  oflfer  testimony  of  his  good  character  and 
this  right  does  not  depend  upon  the  defendant's  having 
been  examined  as  a  witness  in  his  own  behalf.  State  v. 
Hice,  782. 

2.  lu  case  a  defendant  offers  testimony  as  to  his  good  charac- 

ter, the  prosecution  may  show  the  defendant's  bad  char- 
acter either  by  cross-examination  or  by  other  witnesses. 
Ibid. 

exception  : 

1.  An  exception  to  an  instruction  which  does  not  point  out 

the  specific  error  complained  of,  is  too  general  to  be  con- 
sidered.    Kendrick  v.  Lellinger,  491. 

2.  Where  a  party  did  not  ask  for  specific  instructions,  he  can- 

not object  to  those  given  on  the  ground  that  they  are  too 
general.    Ibid. 

3.  Exceptions  not  noted  in  case  on  appeal  will  not  be  regarded. 

t^tate  V.  Blankenship,  808. 

exceptions  to  REFEREE'S  REPORT  : 

1.  Failure  to  object  to  an  order  of  reference  at  the  time  it  is 
made,  is  a  waiver  of  the  right  to  a  trial  by  jury.  Driller 
Company  v.  Worth,  515. 
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2.  Although  a  party  has  his  objection  to  a  compulsory  refer- 
ence entered  in  apt  time,  he  may  waive  his  right  to  a  trial 
by  jury  by  failing  to  assert  it  definitely  and  specifically  in 
each  exception  to  the  referee's  report.    IMd, 

EXCUSABLE  NEGLECT ; 

Where,  on  a  motion  to  set  aside  a  judgment  for  excusable  neg- 
lect under  Section  274  of  The  Code,  it  appeared  that 
defendant  was  present  at  the  August  Term  of  court  fol- 
lowing the  January  Term  to  which  he  had  been  sum- 
moned ;  and  then  knew  that  the  attorney,  whom  he  had 
employed,  had  died,  that  he  filed  no  answer  ;  that  the  case 
was  continued  to  the  following  January  Term  and  was 
published  in  the  calendar  of  cases  for  a  month  in  two 
weekly  newspapers  and  that  defendant  lived  on  the  rail- 
road 19  miles  from  the  court  house,  and  that  judgment  was 
taken  by  default,  no  other  attorney  having  been  employed 
or  answer  filed ;  Held^  that  the  negligence  of  defendant 
was  inexcusable  and  the  judgment  will  not  be  set  aside. 
Simpson  v.  Brown,  482. 

EXECUTION  OF  DEED  : 

A  deed  is  considered  executed  and  the  courts  will  enforce  the 
same  where  the  maker  has  gon^  so  far  with  its  execution 
that  he  cannot  control  it  or  recall  what  he  has  done,  or  by 
delivery  to  the  grantee  or  to  some  one  for  him  or  by  hav- 
ing it  probated  and  registered.    Frank  v.  Heiner,  79. 

EXECUTOR,  Removal  of,  133. 

EXEMPLARY  DAMAGES.    (See  **Damages.'') 

EXEMPTION,  Determinable,  667. 

EXEMPTION,  Personal  Property : 

The  personal  property  of  a  resident  debtor  to  the  value  of  |500 
is  exempt  from  any  and  all  process  for  the  collection  or  the 
enforcement  of  payment  of  debt,  and  such  right  to  the 
exemption  exists,  not  by  virtue  of  the  allotment,  but  by 
virtue  of  the  Constitution  which  confers  it  and  attaches 
the  protection  to  the  debtor  before  the  allotment  or 
appraisal.    Lockhart  v.  Bear,  298. 

EXPERT  TESTIMONY  : 

1.  A  witness  who  testifies  that  he  has  been  register  of  deeds  for 
several  years  and  engaged  for  many  years  in  mercantile 
117—59 
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business  with'  opportunities  for  and  in  the  habit  of  com- 
paring signatures  to  writings  and  that  he  can,  by  exam- 
ining and  comparing  two  signatures,  tell  whether  they 
Vere  made  by  the  same  person,  sufficiently  qualifies  him- 
self as  an  expert  and  is  competent  to  testify  whether  a  sig- 
nature admittedly  genuine  is  the  same  as  one  in  question. 
Kornegay  v.  Kornegay^  242. 

2.  Whether  a  witness  offered  as  an  expert  has  the  necessary 

qualifications  is  a  matter  largely  within  the  discretion  of 
the  court  and  where  there  is  any  evidence  of  it,  the  finding 
like  that  of  the  jury  is  not  reviewable  in  this  Court.  Blue 
V.  Railroad^  644. 

3.  The  refusal  to  permit  a  witness  who  has  testified  that  he  is 

a  professor  of  civil  engineerin&r,  and  has  made  the  law  of 
moviug  bodies  a  study,  and  can  tell  how  far  a  train  will 
move  by  its  momentum,  to  testify  as  an  expert  as  to  the 
distance  such  train  would  travel,  in  order  to  contradict  the 
testimony  of  other  witnesses  testifying  from  practical 
experience,  will  not  be  disturbed  on  appeal.    Ibid. 

FAILURE  TO  PRINT  RECORD  ON  APPEAL,  489,  490. 

FIRES  FROM  ENGINE  SPARKS,  When  railroad  company  liable 
for,  644. 

FIXTURES  : 

A  "steam-feed"  attached  by  iron  bolts  to  the  sills  of  amill  rest- 
ing on  piling,  driven  into  the  ground  becomes  by  such 
mode  of  attachment  a  **fixture"  as  between  mortgagor  and 
mortgagee  of  the  land  upon  which  the  mill  is  situate. 
Clark  V.  Hill^  11. 

FORFEITURE : 

Where  an  instrument  conveying  the  mineral  rights  in  land, 
after  reciting  a  nominal  consideration,  declared  that  the 
grantor  should  have  "full  power  to  convey,"  and  the  gran- 
tee stipulated  that  he  would  examine  the  land,  and,  if  he 
found  valuable  minerals,  would  pay  the  grantor  one-half 
the  net  proceeds  thereof,  or,  should  such  grantee  convey 
to  third  persons,  he  would  pay  the  grantor  $200  and  one- 
half  the  net  proceeds  of  the  sale;  Held,  that  the  rights  of 
the  grantee  under  such  instrument  were  forfeited  by  his 
failure,  for  eight  years,  to  open  the  mine  and  prepare  it 
for  sale.    Hawkins  v.  Pepper,  407. 
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FORGED  NOTE : 

A  mortgage,  if  duly  executed  to  secure  a  loan  made  by  the 
mortgagee,  can  be  foreclosed,  although  the  note  mentioned 
in  the  mortgage  be  forged.    Medlin  v.  Buford,  278. 

FORMER  CONVICTION.     (See  **Autrbfois  Convict.") 

FORTHCOMING  BOND,  66. 

FRAUDULENT  CONVEYANCE: 

1.  A  purchaser  of  land,  knowing  that  another  claimed  title 

thereto  under  a  mortgage  which  was  obtained  by  fraudu- 
lent representations,  cannot  attack  the  mortgage  on  the 
ground  that  it  was  so  obtained.    Fass  v.  Lynch,  453. 

2.  A  purchaser  of  land  under  a  mortgage,  having  knowledge  at 

the  time  of  purchase  that  a  prior  mortgage  was  made  with 
intent  to  defraud  mortgagor's  creditors,  cannot  attack  such 
prior  mortgage  upon  such  ground,  he  not  being  a  creditor 
of  the  mortgagor.    Ibid. 

GAMBLING,  Infant  under  Fourteen  Years  of  Age,  not  Indictable 
for: 

An  infant  under  fourteen  years  of  age,  who  played  at  a  game 
of  chance  known  as  **8hooting  craps,"  well  knowing  the 
difference  between  right  and  wrong,  but  who  did  not  know 
the  act  was  unlawful,  is  not  indictable  for  gambling.  State 
V.  Year g an,  706. 

GAMES  OF  CHANCE : 

1.  Where  several  parties  each  put  up  apiece  of  money  and  then 

decide,  by  throwing  dice,  who  shall  have  the  aggregate  sum 
or  *'pool,"  the  game  is  one  of  chance  and  the  faat  that  the 
aggregate  sum  so  put  up  is  exchanged  for  a  turkey  and  the 
transaction  is  denominated  a  "raffle"  does  not  change  the 
character  of  the  game.    State  v.  DeBoy^  702. 

2.  Chapter  29,  Acts  of  1891,  making  it  ^'unlawful  for  any  person 

to  play  at  any  game  of  chance  at  which  money,  property  or 
other  thing  of  value  is  bet,  whether  same  be  at  stake  or 
not,"  has  no  application  to  the  long  prevailing  custom  of 
''shooting  for  beef"  and  other  similar  trials  of  skill,  for  which 
the  participant  pays  for  the  **chance"  or  privilege  of  shoot- 
ing, there  being  no  "chance"  in  the  sense  of  the  acts  against 
gambling.    Ibid, 

S.  Nor  does  such  statute  of  1891  prohibit  the  social  diversions 
in  which  a  hostess  offers  prizes  for  the  most  successful  or 
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least  successful  player  at  cards  or  other  games,  for,  thoagh 
the  games  are  games  of  chance,  the  players  bet  nothing. 
Ibid. 

GUARDIAN  AND  WARD  t 

1.  Where  a  guardian,  having  given  a  bond  for  the  prosecution 

of  a  suit  by  him  on  behalf  of  his  ward,  and  signed  the 
same  individually,  was  compelled  to  pay  the  costs  of  the 
suit  out  of  his  individual  estate;  he  cannot  recover  the  same 
under  the  provisions  of  Section  2093  of  The  Code,  which 
gives  a  summary  method  for  reimbursement  of  a  surety 
who  has  paid  money  for  another.    Green  v.  Burgess,  495. 

2.  In  such  case  the  remedy  of  the  guardian  is  to  have  the 

amount  so  paid  by  him  allowed  by  the  Clerk  of  the  Supe- 
rior Court,  who  appointed  him  guardian,  in  his  settlement 
with  his  ward,  provided  the  Clerk  finds  that  the  expendi- 
ture was  made  properly  and  in  good  faith.    Ibid. 

HABEAS  CORPUS : 

1.  Where,  in  habeas  corpus  proceedings  for  the  custody  of  a 

child  of  divorced  parents,  it  appeared  that  both  the  father 
and  the  mother  were  of  good  character  and  able  t^  support 
and  educate  the  child,  but  that  the  mother  had  married 
again  and  that  her  new  husband  was  a  man  of  dissipated 
and  vicious  habits,  it  was  proper  to  award  the  custody  of 
the  child  to  its  father.    In  re  D'Anna,  462. 

2.  In  such  case,  the  mother  should  not  be  restricted  to  one 

year  in  which  to  again  apply  for  the  custody  of  the  child, 
but  she  should  have  that  privilege,  upon  showing  cause, 
so  long  as  the  child  is  within  the  jurisdiction  of  the  courts 
of  the  State.    Ibid. 

HEIRS,  393 : 

The  heirs  and  next  of  kin  have  no  right  to  be  made  parties  to 
an  action  against  on  account  against  the  administrator. 
Byrd  v.  Byrd,  523. 

*»HEIRS,"  When  a  word  of  limitation  : 

1.  When  the  word  "heirs"  appears  in  a  deed  in  connection 
with  the  name  of  the  grantee,  or  as  qualifying  the  desig- 
nation of  the  grantee  as  the  party  of  the  second  part,  it 
may  be  transferred  from  any  part  of  the  instrument  and 
made  to  serve  the  purpose  of  passing  an  estate  in  fee 
simple.     Tucker  v.  Williams,  119. 
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2.  Where,  in  the  premiseB  of  a  deed  the  estate  of  the  grantee 
was  defined  as  '^a  freehold  and  good  possession  daring  his 
natural  life  and  his  heirs  and  their  assigns/^  and  the  haben- 
dum -was  ''to  him,  the  said  A.  S.,  daring  the  term  of  his 
natural  life  and  his  heirs,  forever  ;^^  Held^  that  under  the 
rule  in  Shelley^s  case,  the  word  ''heirs"  must  be  construed 
as  words  of  limitation  and  not  of  purchase,  and  that  A.  S. 
took  a  fee  simple.    Ibid. 

HIGHWAYS : 

1.  Where  the  public  claims  title  to  the  easement  in  a  highway 

by  user,  the  burden  is  upon  the  State,  or  its  agencies,  to 
show  title  by  adverse  possession.    State  v.  Fisher^  733. 

2.  The  best  evidence  of  user  by  the  public  of  a  highway  is  the 

fact  that  the  proper  authorities  have  appointed  overseers 
and  designated  hands  to  work  and  assumed  the  responsi- 
bility of  keeping  it  in  repair.  Ibid, 

8.  The  owner  of  land  cannot,  by  executing  a  deed  to  the 
public  conveying  a  right  of  way  to  a  highway,  compel  the 
authorities  to  assume  the  buredn  of  repairing  it  unless  the 
properly  constituted  agents  of  the  municipality  accept  it. 

4.  In  order  to  acquire  title  to  a  street  as  laid  out  by  the  owner 

of  land  in  an  addition  to  a  town,  there  must  be  an  accep- 
tance before  the  owner  revokes  the  offer.    Ibid, 

5.  Where  an  owner  of  property  adjoining  the  city  had  offered 

to  dedicate  certain  parts  of  it  to  the  public  as  highways, 
by  platting  the  same  as  an  addition  to  such  city,  an  entry 
upon  one  of  such  streets  or  highways  by  a  street  railway 
company,  under  a  license  from  the  city,  after  the  owner 
had  recalled  his  offer,  cannot  operate  as  an  acceptance 
thereof  by  the  city.    Ibid. 

6.  Where  one  prosecuted  for  obstruciing  a  highway  is  shown 

to  have  thrown  open  the  street  in  question  to  the  use  of 
the  public  by  platting  the  ground  of  which  it  had  formed 
a  part  as  an  addition  to  the  city  which  it  adjoined,  the 
fact  that  he  refased,  subsequently,  to  grant  the  city  a 
right  of  way  over  the  alleged  street,  after  the  city  limits 
were  extended,  and  that  the  city  then  proceeded  to  insti- 
tute condemnation  proceedings  to  acquire  the  same, 
sufQciently  shows  that  defendant  had  revoked  his  offer. 
1  bid. 

HOMESTEAD: 

Where  T.  being  embarassed  but  having  no  docketed  judg- 
ments  against    him,    gave    a    mortgage    upon    his    land 
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without  his  wife  joining  in  the  deed,  reserving  to  him- 
self *'the  homestead  and  the  right  to  a  homestead 
therein/^  and  afterwards  judgments  were  docketed 
against  him,  his  homestead  was  laid  off  and  the  mort- 
gagees sold,  his  wife  becoming,  through  mesne  con- 
veyances, the  purchaser  of  the  land  and  with  her  husband 
contracted  to  sell  the  land  to  the  defendant ;  Held,  in  an 
action  for  specific  performance,  that  T.  and  his  wife  can- 
not make  a  good  title  to  the  land  under  Sec.  8,  of  Art.  10, 
of  the  Constitution.  (Avery  and  Montgomery,  J  J.,  dis- 
senting.)   Thomas  v.  Fulford,  667. 

HOMESTEAD,  Allotment  of : 

1.  The  fact  that  an  assignment  of  a  homestead  was  made  to 

*'the  widow  and  minor  children^^  of  decendent  does  not 
make  it  void,  since  it  will  be  considered  surplusage  as  to 
the  widow.    Formeyduval  v.  Rockwell,  320. 

2.  While  the  allotment  of  a  homestead  to  one  not  entitled  to 

it  is  void,  it  cannot  be  collaterally  attacked  by  the  debtor 
or  any  one  claiming  under  him,  their  remedy  being  under 
Section  519  of  The  Code  providing  that  objections  to  the 
allotment  shall  be  filed  with  the  Clerk  and  placed  on  the 
Civil  Docket  for  trial.    Ibid. 

3.  The  homestead  right,  being  a  right  vested  by  the  Consti- 

tution, cannot  be  destroyed  by  any  irregularity  in  the 
proceedings  for  its  allotment.    Ibid. 

4.  Where,  in  proceedings  for  the  allotment  of  a  homestead  to 

the  minor  children  of  a  decedent,  the  main  purposes  was 
accomplished  under  the  direction  of  the  court  having  juris- 
diction of  the  parties  and  the  subject  matter,  and  neither 
party  excepted  to  what  was  done  until  after  the  full  bene- 
fit of  the  constitutional  provision  had  been  enjoyed  by  those 
entitled  to  it,  the  allotment  will  not  be  declared  void  so  as 
to  permit  the  statute  of  limitations  to  run  against  a  judg- 
ment the  collection  of  which  has  been  stayed  by  the  exis- 
tence of  such  allotment.    Ibid. 

HUSBAND  AND  WIFE,  94: 

1.  Where  a  marriage  took  place  and  land  was  acquired  by  the 

husband  before  the  adoption  of  the  Constitution  of  1868, 
the  restriction  on  the  husband's  right  of  alienation  con- 
tained in  Section  8,  Article  10,  of  the  Constitution,  does 
not  apply.     Shaffer  v.  Bledsoe,  144. 

2.  Where  land  is  conveyed  to  husband  and  wife,  they  are  both 
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seized  of  an  entirety,  and  a  conveyance  by  one  without  the 
joinder  of  the  other  is  void.     Gray  v.  Bailey ^  439. 

8.  Where  land  was  conveyed  to  husband  and  wife  and  the 
husband  subsequently  and  without  the  joinder  of  his  wife 
conveyed  his  interest  to  a  trustee  who  sold  and  the  wife 
became  the  purchaser  and  died,  devising  the  land  to  a 
trustee,  a  purchaser  at  execution  sale  under  a  judgm'ent 
against  the  husband,  docketed  before  the  death  of  the 
wife,  is  entitled  to  recover  against  the  devisee  of  the 
deceased  wife.    Ibid, 

4.  In  an  action  against  a  married  woman  for  the  possession  of 

personal  property  claimed  by  the  plaintiff  under  a  chattel 
mortgage  given  by  her  husband,  where  it  is  alleged  in  the 
complaint  and  admitted  of  demurrer  that  the  husband  is 
a  non-resident  and  a  fugitive  from  justice,  the  husband  is 
not  a  necertsary  party.    Heath  v.  Morgan^  504. 

5.  The  general  rule  that  evidence  competent  against  one  only 

of  several  defendants  is  admissible  with  instruction  by  the 
court  that  it  shall  not  be  considered  as  against  the  other, 
is  subject  to  the  exception  that  a  confidential  communi- 
cation between  husband  and  wife  cannot,  on  grounds  of 
public  policy,  be  so  admitted  as  evidence.  State  v.  Brit- 
tain,  783. 

6.  Where  a  wife,  on  threats  of  her  husband  to  leave  her,  con- 

fessed to  having  committed  incest,  such  confession  being  a 
confidential  communication  is  inadmisnible  and  its  subse- 
quent repetition  to  a  third  party  under  similar  circum- 
stances, in  the  presence  of  the  husband,  is  incompetent  in 
the  trial  of  an  indictment  against  the  wife  and  another 
for  incest.     Jbih. 

IMPEACHING  TESTIMONY  : 

1.  Where,  in  the  trial  of  four  persons  indicted  for  an  affray, 

three  of  them  testified  and  the  fourth,  their  antagonist, 
was  called  in  his  own  behalf,  the  other  defendants  had  the 
same  right  to  impeach  him  on  cross-examination  as  though 
he  had  been  a  witness  instead  of  a  co-defendant.  State  v. 
Qoff,  755. 

2.  On  the  trial  of  several  persons  for  an  affray,  testimony  that 

one  of  the  defendants  who  was  the  antagonist  of  the  others 
had  stated  to  third  persons  on  the  day  of  the  dfflculty 
that,  if  one  of  the  other  defendants  should  come  to  his 
house  that  night,  he  would  kill  him,  was  admissible  for 
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the  purpose  of   impeachment  but  incompetent  to  prove 
motive.    Ibid. 

3.  Error  in  excluding  testimony  which  is  competent  for  the 
purpose  of  impeachment  can  only  be  remedied  by  venire 
de  novo  though  the  facts  included  may  have  been  subee- 
quently  brought  out  by  other  witnesses.    Ibid, 

IMPEACHING  TESTIMONY,  When  Inadmissible : 

Where,  on  a  trial  of  an  indictment  for  bastardy,  the  prosecu- 
ting witness  testified  that  the  defendant  was  the  father  of 
the  child  which  the  defendant  denied,  and  on  cross-exami- 
nation she  testified  that  she  had  never  had  intercourse  with 
any  other  man,  the  fact  thus  brought  out  was  a  collateral 
matter  and,  hence,  evidence  offered  by  defendant  that  she 
had  intercourse  with  other  men,  at  or  about  the  time  she 
testified  the  child  was  begotten,  was  inadmissible  to 
impeach  her.    State  v.  Perkins,  698. 

IMPEACHING  WITNESS : 

A  party  is  not  precluded  from  the  privilege  of  contradicting  his 
own  witness  by  testimony  inconsistent  with  that  of  the 
latter,  but  cannot  impeach  him  by  attacking  his  credibil- 
ity.   Kendrick  v.  Bellinger,  491. 

INDEXING  JUDGMENT,  FaUure  of  Clerk,  73. 

INDICTMENT  : 

For  Affray,  755. 

For  Assault,  791. 

For  Assault  with  Intent  to.Commit  Rape : 

1.  To  constitute  an  assault  there  must  be  a  hostile  demonstra- 

tion of  violence  which,  if  allowed  its  apparent  course, 
would  do  hurt.    State  v.  Jeffreys,  743. 

2.  To  convict  one  charged  with  an  assault  with  intent  to  com- 

mit rape,  the  evidence  must  show  not  only  an  assault  but 
an  intent  on  the  part  of  the  defendant  to  gratify  his  pas- 
sion on  the  person  of  the  woman  notwithstanding  any 
resistance  she  might  make.    Ibid. 

3.  Where,  on  a  trial  of  a  defendant  charged  with  an  intent  to 

commit  rape,  the  evidence  was  that  defendant,  while  in  a 
sitting  posture  on  a  path  leading  from  the  prosecutrix's 
house  to  a  well,  solicited  her,  as  she  passed  on  her  way  to 
the  well,  to  have  sexual  intercourse  with  him ;  that  on  her 
replying  that  she  was  not  that  kind  of  a  woman,  he  fol- 
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lowed  her,  with  his  privates  exposed,  to  a  fence  near  the 
well  but  did  not  go  beyond  it,  and  that  he  was  at  no  time 
nearer  to  her  than  12  feet ;  Held^  that  the  evidence  of  the 
felony  was  not  sufficient  to  be  submitted  to  the  jury. 
Ibid. 

For  Bastardy,  698. 

For  Betting  at  Game  of  Chance,  703,  706. 

For  Burning  Barn,  799. 

For  Carrying  Concealed  Weapon,  748. 

For  Disposing  of  Mortgaged  Property,  720,  727. 

For  Illicit  Distilling  and  Selling  Liquors,  774. 

For  Incest,  783. 

For  Larceny,  697,  749. 

For  Murder,  811,  834. 

For  Obstructing  Highway,  738. 

For  Perjury,  764. 

For  Removing  Crop,  766. 

For  Retailing  Liquors  Without  License : 

1.  Where,  in  the  trial  of  an  individual  for  selling  intoxicating 

liquors  without  license,  it  appeared  that  the  prosecuting 
witness  sent  for  some  whiskey  by  defendant,  gave  the 
latter  some  money  and  told  him  to  bring  him  some  whiskey 
which  he  did  and  nothing  was  paid  defendant  for  bringing 
it ;  Held,  that  the  transaction  whs  prima  facie  a  sale  by 
defendant  and  the  burden  was  upon  him  to  show,  if  he 
could,  that  he  was  acting  as  agent  of  the  witness  or  that 
the  sale  was  otherwise  illicit.    8tate  v.  Smith,  809. 

2.  It  is  not  necessary  that  an  indictment  for  violating  the  pro- 

visions of  a  local  prohibitory  act  should  refer  to  the  stat- 
ute as  that  is  a  matter  of  law,  not  of  fact ,  and  if  any  act 
charged  in  an  indictment  is,  in  fact,  a  violation  of  any 
statute,  a  reference  to  a  wrong  act  is  immaterial  and  mere 
surplusasce.  State  v.  Snow,  778. 

3.  The  jurisdiction  of  the  Superior  Court  to  try  an  indictment 

charging  the  violation  of  Acts  1893,  c.  298,  §  2,  which  for- 
bids the  sale  of  spirituous  liquors  within  two  miles  of  Oak 
Grove  Church,  is  not  affected  by  the  fact  that  such  indict- 
ment further  avers  the  offence  to  have  been  a  violation  of 
another  local  act,  the  penalty  for  which  was  within  the 
jurisdiction  of  a  justice  of  the  peace.  Ibid, 
For  Slandering  Innocent  Woman,  788. 
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For  Trespass,  700,  730. 

INDICTMENT,  Counts  in : 

Where  an  indictment  for  disposing  of  mortgaged  property 
contained  two  counts,  one  alleging  a  disposal  with  intent 
to  defraud  G  "business  manager^^  of  an  association^  and 
the  other  a  disposal  with  intent  to  defraud  G  '*bnsine« 
manager  and  agent*^  of  such  association,  the  coants  are 
not  repugnant  to  each  other,  since  they  relate  to  one  trans- 
action varied  only  to  meet  the  probable  proof  and  the 
Court  will  neither  quash  the  bill  nor  force  the  State  to 
elect  on  which  count  it  will  proceed.    St€Ue  v.  SurleSy  730. 

INDICTMENT,  Date  in  : 

■ 

The  date  in  an  indictment  is  not  material.  State  v.  Williams, 
753. 

INDICTMENT  AND  PROOF : 

1.  Acts  1895,   c.  285,  §  1,   provides  that,   where  the  property 

stolen  does  not  exceed  $20,  the  punishment  for  the  first 
offence  shall  not  exceed  one  year.  Section  2  provides  that, 
if  the  larceny  is  from  the  person,  section  1  shall  have  no 
application  ;  Held,  that  it  was  not  necessary  to  allege  in 
the  indictment  that  the  larceny  was  from  the  person  in 
order  to  prove  that  fact  and  take  the  case  out  of  section  1 
of  said  Act.     IState  v.  Bynum,  749. 

2.  Where  money  was  taken  from  each  of  two  jKjrsons  at  the 

same  time,  a  conviction  for  having  stolen  the  money  of  one 
is  not  a  bar  to  a  prosecution  for  stealing  the  money  of  the 
other.    Ibid. 

INDICTMENT,  Sufficiency  of : 

1.  A  bill  of  indictment  is  not  vitiated  by  the  use  of  superfluous 

words;  hence.    State  v.  Bar  den  y  697. 

2.  An  indictment  for  stealing  the  temporary  use  of  a  horse  in 

violation  of  Section  1067  of  The  Code,  is  not  defective 
because  it  charges  the  stealing  of  the  temporary  use  of  a 
buggy  also.    Ibid. 

3.  Where  sufficient  matter  appears  on  the  face  of  a  bill  of  indict- 

ment to  enable  the  court  to  proceed  to  judgment,  an  arrest 
of  judgment  is  forbidden  by  Section  1183  of  The  Code.  Ibid. 

4.  An  indictment  for  perjury  which  omits  the  word  *feloni- 

ously''  as  characterizing  the  charge  is  fatally  defective 
under  Ch.  205,   Acts  of  1891,   which  makes  all  criminal 


1 


INDEX.  989 


offences,  punishable  by  death  or  imprisonment  in  the  State 
penitentiary,  felonies.    iState  t.  ShaiOy  764. 

5.  Inasmuch  as  the  Act  of  1898  (Ch.  85,  Acts  1898),  dividing  the 
offence  of  murder  into  two  degrees,  and  m -iking  homi- 
cide committed  while  perpetrating  or  attempting  to  perpe- 
trate a  felony,  murder  in  the  first  degree,  provides  that 
nothing  contained  in  the  Act  shall  require  any  alteration 
or  modification  of  the  existing  form  of  indictment  for  mur- 
der, it  is  not  necessary  that  an  indictment  for  murder  com- 
mitted in  the  attempt  to  perpetrate  larceny,  should  contain 
a  specific  allegation  of  the  attempted  larceny  such  allega- 
tion not  having  been  necessary  in  indictments  prior  to  the 
said  Act  of  1893.    State  v.  Covington,  834. 

INFAI7T,  Not  Indictable  for  Misdemeanor : 

1.  An  infant  under  fourteen  years  of  age  is  not  liable  to  criminal 

prosecution  for  an  ordinary  misdemeanor  unless  the  facts 
exhibit  brutal  passion,  the  use  of  a  deadly  weapon,  the 
infliction  of  maim,  or  other  acts  of  like  character;  there- 
fore, 

2.  An  infant  under  fourteen  years  of  age,  who  played  at  a  game 

of  chance  known  as  ^^shooting  craps,'^  well  knowing  the 
difference  between  right  and  wrong,  but  who  did  not  know 
the  act  was  unlawful,  is  not  indictable  for  gambling.  State 
v.  Yeargan,  706.  • 

INJUNCTION : 

1.  Where  there  is  reason  to  apprehend  that  the  subject  of  a 

controversy  in  equity  will  be  destroyed,  removed  or  other- 
wise disposed  of,  pending  the  suit,  so  that  the  complainant 
may  lose  or  be  hindered  or  delayed  in  obtaining  the  fruit 
of  his  recovery,  the  court  will,  in  aid  of  the  equity,  secure 
the  fund  by  injunction.     McCless  v.  Meekins  34. 

2.  It  is  premature  to  have  the  damages  growing  out  of  the 

issuing  of  an  injunction  or  restraing  order  asssessed  before 
the  final  determination  of  the  action.  Railroad  Co.  v. 
Mining  Co,,  191. 

3.  Upon  the  trial  of  a  case  in  which  the  plaintiff  had  obtained 

a  restraining  order,  upon  an  intimation  of  the  Trial  Judge 
that  a  recovery  could  not  be  had,  the  plaintiff  appealed. 
The  judgment  was  affirmed  on  appeal;  Held,  that  it  was 
proper  to  assess  the  damages  resulting  from  the  issuing  of 
the  restraining  order  after  the  affirmance  and  certification 
of  the  judgment  and  not  at  the  term  at  which  the  appeal 
was  taken.    Ibid. 


940  INDEX. 


4.  The  assignees  for  benefit  of  creditors  of  a  mortgagee  will  not 

be  enjoined  from  selling  the  land  as  it  was  conveyed  in  the 
mortgage,  in  three  tracts,  at  the  instance  of  jnnior  mortga- 
gees who  allege  no  equitable  grounds  for  the  Injunction 
but  only  that  the  land,  if  sub-divided  and  sold  in  small 
parcels,  would  sell  for  a  better  price  than  if  sold  in  three 
tracts,  and  further  that  under  an  agreement  with  the 
defendants  (which  was  without  consideration  and  for  the 
benefit  of  the  junior  mortgagees)  the  plaintiffs  had  sold  the 
land  under  their  mortgage  and  had  bought  it  in,  and  caused 
it  to  be  8ub>divided  into  numerous  lots  with  the  purpose 
of  selling  them  and  paying  off  the  plaintiff  ^s  debt.  Scott  v. 
Ballard,  195. 

5.  It  is  within  the  power  of  the  General  Assembly,  at  its  will, 

to  establish  new  counties  and  change  the  boundary  linesof 
existing  counties,  and  hence  an  injunction  will  not  lie  to 
restrain  the  action  of  commissioners  appointed  by  the  Leg- 
islature to  survey  and  determine  the  boundary  iin^ 
between  two  counties  on  the  ground  that  such  survey  will 
change  the  boundary  and  work  irreparable  damage  to  one 
of  the  counties.     Commissioners  v.  Thorn,  211. 

6.  If  a  threatened  injury  can  be  compensated  for  in  damages, 

injunctive  relief  will  not  be  granted,  but  if  it  is  such  as  can 
not  be  atoned  for  or  if,  in  case  of  trespass,  the  trespasser  is 
insolvent  and  unable  to  respond  in  damages,  a  court  of 
equity  will  interfere  by  injunction  to  prevent  it.  Land 
Co.  Y. '  Webb,  47S. 

7.  Where  defendants,  claiming  the  right  under  statute  to  drain 

the  lowlands  of  a  creek,  commenced  to  cut  a  canal  for  that 
purpose  whereby  a  small  portion  of  a  large  tract  of  land 
belonging  to  plaintiff  would  be  cut  off  and  plaintiff'  sought 
to  enjoin  the  cutting  of  the  canal  on  the  ground  of  irrepar- 
able damages,  alleging  that  defendants  were  trespassers 
and  that  the  portion  cut  off  was  intended  as  a  park  to  be 
attached  to  a  hotel  site  and  derived  its  chief  value  from  its 
picturesque  surroundings,  and  that  it  would  be  rendered 
less  valuable  by  the  proposed  canal,  but  there  was  no  alle- 
gation that  the  hotel  would  soon  be  built,  or  that  the  cut 
off  would  be  an  attachment  thereto,  or  that  the  defend- 
ants were  insolvent ;  Held,  that  the  petition  did  not  state 
facts  suflBcient  to  justify  the  grant  of  an  injunction.     Ibid. 

INJURIES  TO  FRIGHTENED  ANIMALS,    Liability   of  Street 
Railways  for : 

1.  Where  a  person  voluntarily  exposes  himself,  his  buggy  and 
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mule  to  the  risk  of  an  accident  which  may  resnlt  from  the 
animaPs  taking  fright  at  a  noise  usually  incident  to  the 
running  of  an  electric  car,  and  there  is  no  testimony  tend- 
ing to  show  that  the  motorman  in  charge  of  the  car  wan- 
tonly or  maliciously  made  unnecessary  noise  for  the  pur- 
pose of  scaring  the  animal,  the  street  railway  company  is 
not  responsible,  on  account  of  its  failure  to  stop  the  car 
(in  the  absence  of  a  collission),  for  injuries  caused  by  the 
frightened  animal.    Doster  v.  Street  Railway^  651. 

2.  Where,  in  such  case,  the  animal  rushes  upon  the  track  in 
front  of  the  car,  the  company  is  answerable  for  the  conse- 
quences of  a  collision,  only  where,  by  proper  watchful- 
ness on  the  part  of  the  motorman,  the  danger  might  have 
been  forseen  and  the  injury  prevented  by  using  the  appli- 
ances at  his  command  to  stop  the  car.    Ibid. 

INLAND   BILL  OP  EXCHANGE.    (See  "Neootiablk  Instru- 
ments.") 

INSOLVENCY  OF  BUILDING  AND  LOAN  ASSOCIATION : 

1.  In  case  of  the  insolvency  of  a  Btiilding  and  Loan  Associa- 

tion, every  person  having  stock  therein,  whether  a  credi- 
tor or  debtor,  must  be  considered  a  corporator,  and  every 
member  indebted  to  it  must  be  treated  as  a  debtor. 
Strauss  v.  B,  &  L.  Association^  308. 

2.  In  winding  up  the  affairs  of  a  Building  and  Loan  Associa- 

tion every  borrowing  member  indebted  to  it  must  be 
charged  with  the  amount  actually  received  by  him,  with 
interest  at  6  per  cent,  from  the  time  the  money  was 
received,  and  must  be  credited  with  all  amounts  paid  by 
him,  whether  as  fines,  penalties,  interest,  or  weekly  dues  ; 
and  every  non-borrowing  member,  must  be  credited  with 
the  sums  paid  in  by  him,  with  interest  at  6  per  cent,  from 
the  dates  of  such  payments.    Ibid. 

3.  The  appointment  of  a  receiver  for  an  insolvent  Building 
and  Loan  Association  causes  the  debts  due  to  it  by  bor- 
rowing members  immediately  to  mature,  and  they  can  be 
collected  at  once — ^a  rule  which  is  applicable  only  to  such 
associations.    Ibid, 

INSOLVENTS,  Allowance  to  Sheriff  for  Taxes  of : 

Where  a  sheriff  failed  to  settle  for  taxes  within  the  time 
appointed  by  law  and  not  having  had  allowance  made  him 
by  the  commissioners  for  insolvents  at  the  time  and  in  the 
manner  prescribed  by  law,  he  cannot  have  such  allowances 
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made  by  the  eoart  in  an  action  broaght  against  blm  on  his 
olBcial  bond  for  the  balance  due  him  on  the  tax  list.  Com- 
missioners V.  Wall,  377. 

INSOLVENT  CORPORATION,  471. 

INSOLVENT  PARTNERSHIP : 

1.  The  real  estate  of  an  insolvent  partnership  will  be  eonfiid- 

ered  personalty  for  the  payment  of  the  firm  debts  and  for 
the  exoneration  of  a  surety's  liability  as  against  the  claim 
of  dower  of  the  wife  of  a  deceased  partner.  Sparger  v. 
Moore y  450. 

2.  The  value  of  the  real  estate  of  an  Insolvent  partnership 

cannot  be  taken  into  consideration  in  estimating  the  dower 
of  the  widow  of  a  deceased  partner  in  his  individual  real 
estate  so  as  to  increase  such  dower  allotment.     Ibid. 

3.  One  to  whom  the  property  of  an  insolvent  firm  was  con- 

veyed for  the  payment  of  the  firm's  debts  should  proeeed, 
through  an  order  of  court,  to  enforce  the  trust  by  a  sale 
of  the  property,  and  distribute  the  proceeds.     Ibid. 

INSTRUCTIONS : 

1  Where,  in  the  trial  of   an  action  for  breach  of  contract  to 

deliver  logs  it  appeared  that  the  breach  complained  of  con- 
tinued but  one  day  after  which  defendants  resumed  the 
delivery  until  stopped  by  plaintiff,  it  was  not  error  to 
refuse  to  instruct  the  jury  that  if  defendants  oonmiitt<rd 
a  breach,  it  was  optional  with  plaintiff  to  resume  the  con- 
tract on  defendants'  offer  to  do  so,  and  that  if  plaintiff, 
after  the  breach,  offered  to  purchase  timber  of  defendants 
independent  of  the  contract  and  defendants  refused  to  sell 
and  plaintiff  was  unable  to  procure  the  logs  elsewhere,  the 
measure  of  plaintiffs'  damages  would  not  be  affected  bj 
the  offers  made  by  defendants.  Hassard-Short  v.  Hardison, 
60. 

2  Where,  in  the  trial  of  an  action  for  breach  of  contract  to  sup- 

ply logs  to  the  plantiff,  it  appeared  that  the  breach  lasted 
only  one  day  after  which  the  defendants  resumed  delivery, 
and  there  was  no  evidence  that  the  plaintiff  earned  or 
might  have  earned  anything  at  other  employment  vhile 
his  mill  was  idle,  it  was  harmless  error  to  instruct  the  jury 
to  deduct  from  the  damages  to  be  awarded  plaintiff  what 
he  earned  or  might  have  earned  at  other  employment  dur- 
ing the  period  of  the  breach.    Ibid. 
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8.  An  inBtruction  assuming  admissions  by  the  evidence,  which 
are  not  warranted  by  it,  is  properly  refused.  Jordan  v. 
Farthing,  181. 

4.  Where  an  exception  arises  out  of  the  form  of  issues  or  the 
adaptation  of  instructions  thereto,  the  true  test  is  whether 
it  appears  that  the  jury  were  misled  or  did  not  have  the 
benefit  of  instructions  prayed  for,  and  which  could  have 
aided  them  in  'passing  upon  the  material  facts ;  hence. 
Sherrill  v.  Telegraph  Company,  352. 

6.  Where,  in  an  action  for  damages  for  failing  to  deliver  a  tele- 
gram, .three  issues  were  submitted — first,  whether  defend- 
ant was  negligent ;  second,  whether  plaintiff  was  guilty  of 
contributory  negligence,  and,  third,  whether  the  contrib- 
utory negligence  was  the  cause  6f  the  injury  ;  Held,  that 
the  submission  of  such  issues  was  not  prejudicial  when 
accompanied  with  instructions  that,  if  defendant  was  neg- 
ligent in  failing  to  find  the  addressee  of  the  telegram  and 
in  falling  to  notify  the  sender  of  such  failure,  such  omis- 
sion of  duty,  and  not  the  remote  want  of  care  on  the  part 
of  the  sender  in  failing  to  furnish  a  more  ^  particular 
description  of  the  place  where  the  addressee  resided,  was 
the  proximate  cause  of 'the  injury.    Ibid, 

6.  Where  a  single  and  uncontradicted  witness  testifies  to  a 

fact  on  a  trial,  it  is  not  error  in  a  trial  Judge  to  instruct 
the  jury,  if  they  believe  the  witness,  to  find  according  to 
his  testimony.    Love  v.  Oregg,  467. 

7.  On  the  trial  of  a  school  teacher  for  an  assault  upon  his 

pupil,  the  trial  Judge  instructed  the  jury  that  defendant 
was  guilty  if  he  inflicted  a  permanent  injury  or  if  he 
inflicted  it  from  malice,  ** which  means  bad  temper,  high 
temper,  or  quick  temper"  ;  Held,  that  there  was  error  both 
because  of  the  erroneous  definition  of  malice  and  the  failure 
to  distinguish  between  general  and  particular  malice,  and 
because  it  cannot  be  known  whether  a  verdict  of  guilty 
rendered  under  such  instruction  was  based  upon  the  find- 
ing that  a  permanent  injury  was  inflicted  or  that  there  was 
malice  as  defined  by  the  trial  Judge.    State,  v  Long,  791. 

8.  It  is  not  error  to  refuse  to  give  an  instruction  where  there 

is  no  evidence  to  support  it.  Hassard-JShortv.  Hardison,  60. 

INSTRUCTIONS,  Exceptions  to.    (See  "Exceptions.") 

INTENT : 

1.  As  to  the  intent  with  which  a  publication  of  civil  proceed- 
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ingB  was  made  the  answer  of  respoodent  is  to  a  rale  to 
show  cause,  or,  is  conclusive.    In  re  Robinson,  533. 

2.  It  is  only  when  the  transactions  are  so  connected  or  contem- 

poraneous as  to  form  a  continuing  action  that  evidence  of 
a  distinct  substantive  and  collateral  offence  will  be  admit- 
ted to  prove  the  intent  with  which  the  offence  charged  was 
committed;  hence, 

3.  On  a  trial  of  one  charged  with  unlawfully  disposing  of  an 

article  of  personal  property  covered  by  a  chattel  mortgage 
with  intent  to  defeat  the  right  of  the  mortgagee,  evidence 
that,  five  months  after  the  offence  was  committed,  the 
defendant  offered  to  dispose  of  another  article  covered  by 
the  same  mortgage  is  inadmissible  to  prove  the  intent  with 
which  the  offence*  was  committed.    State  v.  Jeffries^  727 

4.  The  criminal  intent  to  constitute  the  offence  of  carrying 

concealed  weapons  is  the  intent  to  carry  the  Aveapon  con- 
cealed ;  and  where  one  charged  with  the  offence  had  the 
right  to  carry  it  openly  but  concealed  it  about  his  person, 
it  was  incumbent  upon  him  to  satisfactorily  explain  why 
he  jiid  not  carry  it  openly.    State  v.  Pigford^  748. 

INTERLOCUTORY  ORDER: 

1.  An  appeal  from  an  order  making  an  additional  party  is  pre- 

mature, and  will  be  dismissed.  The  proper  practice  in  such 
case  is  to  note  an  exception  to  the  interlocutory  order  com- 
plained of  and  have  it  reviewed  on  appeal  from  the  final 
judgment.    Bennett  v.  Shelton^  103. 

2.  An  order  setting  aside  an  arbitrator's  award  in  a  pending 

action  and  directing  other  proceedings  is  interlocutory  and 
not  final,  and  no  appeal  lies  directly  therefrom.  In  such 
case,  an  exception  should  be  noted  so  as  to  be  passed  on 
when  final  judgment  is  rendered  and  appealed  from. 
Warren  v  Stancilly  112. 

INTOXICATING  LIQUORS : 

1.  The  courts  will  take  judicial  notice  of  the  political  sub- 
divisions of  the  State;  hence,  where  in  an  ''omnibus"  act 
prohibiting  the  sale  of  spirituous  liquors  in  certain  locali- 
ties, an  alphabetical  list  of  counties  is  given,  each  name 
being  followed  by  a  list  of  the  places  within  a  certa^in  dis- 
tance of  which  the  sale  or  manufacture  of  liquor  is  prohib- 
ited, the  courts  will  take  judicial  notice  of  the  fact  that 
the  names  in  alphabetical  order  are  names  of  counties 
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although  the  word  "county"  nowhere  appears  in  the  act. 
State  V.  8now,  774. 
2.  The  Legislature  has  the  power  to  pass  local  prohibitory 
laws  forbidding  the  manufacture  and  sale  of  intoxicating 
liquors  within  certain  designated  localities.    Ibid. 

INTOXICATING  LIQUORS,  Sale  of  : 

Where,  in  the  trial  of  an  individual  for  selling  intoxicating 
liquors  without  license,  it  appeared  that  the  prosecuting 
witness  sent  for  some  whiskey  by  defendant,  gave  the  lat- 
ter some  money  and  told  him  to  bring  him  some  whiskey 
which  he  did  and  nothing  was  paid  defendant  for  bringing 
it ;  Held,  that  the  transaction  was  prima  facie  a  sale  by 
defendant  and  the  burden  was  upon  him  to  show,  if  he 
could  that  he  was  acting  as  agent  of  the  witness  or  that  the 
sale  was  otherwise  illicit.    State  v.  Smithy  809. 

IRREGULAR  AND  VOID  JUDGMENT,  348. 

ISSUES,  54,  77,  142 : 

1.  In  an  action  for  debt  alleged  to  be  due  to  plaintiff  by  defend- 

ant growing  out  of  a  long  course  of  dealing,  during  which 
the  plaintiff  had  made  a  mortgage  to  defendant,  endorse- 
ments of  payments  on  the  mortgage  by  the  defendant  are 
admissable  in  evidence.    Jordan  v.  Farthing,  181. 

2.  Unless  a  party  is  prejudiced  thereby,  the  submission  of  one 

issue  covering  several  material  issues  tendered,  instead  of 
submitting  them  separately,  is  not  error.    Ibid. 

3.  Where,  in  an  action  to  recover  a  debt  alleged  to  be  due  to 

the  plaintiff  from  defendant,  grow^ing  out  of  long  mutual 
dealings,  during  which  a  mortgage  had  been  executed  by 
plaintiff  to  defendant  but  which  plaintiff  alleged  had  been 
obtained  by  fraud  and  misrepresentation  of  defendant,  and 
an  accounting  is  sought,  but  not  a  decree  setting  aside 
the  mortgage  for  fraud,  the  material  issue  is  not  the  fraud, 
but  the  debt  and  its  amount.    Ibid. 

4.  The  fact  that  the  Trial  Judge,  after  intimating  that  he 

would  submit  certain  issues  tendered  by  the  defendant, 
upon  the  close  of  the  evidence  and  after  the  time  for  sub- 
mitting instructions  had  passed,  submitted  only  one  issue, 
cannot  be  assigned  as  a  ground  of  error  unless  the  defend- 
ant can  show  that  he  was  prejudiced  thereby  and  pre- 
vented from  presenting  some  view  of  the  case  which  the 
other  issues  would  l\ave  enabled  him  to  do.    Ibid, 

117—60 
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5.  In  the  trial  of  an  action  in  which  the  negligence  of  defend- 

ant is  charged  and  the  contributory  negligence  of  plaintiff 
is  set  up  as  a  defense,  the  trial  Judge  may,  in  his  discre- 
tion, use  two  or  three  issues  or  confine  the  jury  to  one. 
Sherrillv.  Telegraph  Co.,  852. 

6.  Where  land  was  sold  under  judicial  proceedings  and  the  pur- 

chaser died  before  title  was  executed  to  him  and  the  owner 
of  the  land  (the  defendant  in  the  proceedings)  in  open  court 
consented  that  the  deed  should  be  made  to  the  heirs  of  the 
deceased  purchaser,  he  is  estopped,  in  an  action  by  the 
heirs  of  such  purchaser  for  possession  of  the  land,  to  claim 
that  the  deceased  purchaser  bought  the  land  under  an 
agreement  to  reconvey  to  him  on  payment  of  the  amount 
bid.    Fleming  v.  Strohecker,  366. 

7.  Where,  in  suc^h  case,  the  owner  set  up  an  alleged  parol  trust 

by  one  of  the  heirs  of  the  purchaser  that  he  should  have 
the  land  upon  payment  of  the  amount  bid  by  the  ancestor, 
proper  issues  should  have  been  submitted  to  the  jury  on 
the  proof  offered  as  to  the  alleged  agreement  of  the  one 
heir  raising  a  trust  to  the  extent  of  such  heir's  share  in  the 
laud. 

8.  Where,  in  the  trial  of  an  action  to  recover  land,  the  contro" 

versy  w«^s  as  to  a  certain  portion  only  of  a  tract  claimed  by 
plaintiff,  it  was  not  error  to  refuse  to  submit  an  issue  relat- 
ing to  land  other  than  that  in  question.  Love  v.  Gregg^Affi. 

9.  It  is  within  the  sound  discretion  of  the  trial  judge  to  frame 

the  issue  in  the  trial  of  an  action,  and  it  is  incumbent  upon 
a  party  complaining  of  the  exercise  of  that  discretion  to 
show  that  it  operates  to  his  injury.  Pickett  v.  Railroctd 
Co.,  616. 

10.  Where  a  case  hinges  on  a  controverted  allegation  of  negli-g 
gence,  the  court  may,  in  its  discretion,  submit  one  or  more 
issues,  with  appropriate  instructions.    Ibid. 

11.  Where  an  issue  raised  not  only  the  question  whether  the 
defendant  was  negligent,  but  also  whether  it  was  the  proxi- 
mate cause  of  an  injury  complained  of,  the  trial  judge  is  at 
liberty  to  tell  a  jury  that,  if  they  should  find  that  the 
defendant  was  negligent  and  its  negligence  was  the  proxi- 
mate cause  of  the  injury,  it  was  immaterial  to  det-ermine 
whether  the  plaintiff  had  been  previously  negligent.  Ibid. 

JUDGE S  CHARGE  : 

1.  Where  testimony  is  admitted  for  a  purpose  for  which  it  is 
competent  but  which,  without  explanation,  might  mislead 
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the  jury  upon  another  aspect  of  the  case,  a  caution  from  the 
judge  in  his  charge  that  it  is  to  be  considered  only  in  the 
view  in  which  it  was  admitted  removes  all  ground  for  excep- 
tion.    Tankard  v.  Railroad^  558. 

2.  Under  the  Act  of  1893,  Sections  1,  2  and  3  of  Chapter  85, 

Acts  of  1893,  it  is  made  the  duty  of  the  jury  alone  to  deter- 
mine in  their  verdict  whether  the  crime  is  murder  in  the 
first  or  second  degree  ;  hence, 

3.  Where,  on  a  trial  of  one  charged  with  murder,  although  the 

defendant  introduced  no  evidence  and  all  the  evidence  for 
the  State  tended  to  show  only  murder  in  the  first  degree, 
it  was  error  to  instruct  the  jury  that,  if  they  believed  the 
evidence,  they  should  find  the  defendant  guilty  of  murder 
in  the  first  degree.    IState  v.  Qadberry,  811. 

JUDGE,  Discretion  of : 

It  is  within  the  discretion  of  the  trial  judge  to  permit  prose- 
cuting counsel,  in  argument  to  the  jury,  to  make  severe 
strictures  upon  the  character  of  defendant,  as  disclosed  by 
his  evidence,  to  show  that  the  testimony  of  the  defendant 
was  unworthy  of  credit.     iState  v.  Surles^  720. 

JUDGrE,  Expression  of  Opitiion  by.  What  is  Not : 

Where  a  single  and  uncontradicted  witness  testifies  to  a  fact  on 
a  trial,  it  is  not  error  in  a  trial  judge  to  instruct  the  jury, 
if  they  believe  the  witness,  to  find  according  to  his  testi- 
mony.    Lojoe  V.  Gregg^  407. 

JUDGMENT : 

1.  A  judgment  on  the  forthcoming  bond  in  claim  and  delivery 

proceedings  should  be  in  the  alternative  for  the  return  of 
the  property,  or,  if  that  cannot  be  had,  for  its  value  with 
damages.     Grubbs  v.  Stephenson,  66. 

2.  A  judgment  against  a  guardian,  individually,  for  a  debt  due 

the  ward  is  not  conclusive  against  the  surety,  but  only 
presumptive  evidence  which  the  surety  may  rebut.  McNeill 
V.  Currie,  341. 

JUDGMENT  BY  DEFAULT  : 

Where  the  complaint  in  an  action  on  two  notes  set  out  each 
note  as  a  separate  cause  of  action  and  the  defendant 
answered  as  to  one  only,  it  was  error  to  refuse  judgment 
on  the  note  to  which  no  defense  was  interposed  and  from 
such  refusal,  being  a  denial  of  a  substantial  right,  an 
appeal  was  properly  taken.     In  such  case,  judgment  should 
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have  been  given  on  the  one  note  and  the  cause  continoed 
as  to  the  other.     Curran  v.  Kerchner,  264. 

JUD<4MENT,  Conditional : 

A  judgment)  entered  by  consent,  and  containing  a  proviBion 
that,  if  defendant  would  file  within  a  certain  time  well 
secured  notes  equal  in  amount  to  the  amount  of  the  judg- 
ment, the  judgment  should  be  cancelled  by  the  plaintiff,  is 
not  a  cortditional  judgment  (Strickland  v.  Cox,  102  N.  C, 
411,  cited  and  distinguished).    Nimocks  v.  Pope,  315. 

JUDGMENT,  Confession  of : 

1.  A  confession  of  judgment  being  in  derogation  of  common 

right,  the  statute  requires  that  the  consideration  out  of 
which  the  debt  arose  must  be  stated  and  an  averment  thut 
the  debt  for  which  judgment  is  confessed  **i8  justly  due.^' 
Smith  V.  Smith,  348. 

2.  If  all  the  statutory  requirements  in  a  confession  of  judgment 

are  not  complied  with,  the  judgment  is  irregular  and  void 
because  of  a  want  of  jurisdiction  in  the  court  to  render 
judgment  which  is  apparent  on  the  face  of  the  proceed- 
ings.   1  bid. 

JUDGMENT  DOCKETED,  Lien  on  Homestead  : 

Where  T.  being  embarassed  but  having  no  docketed  judgments 
against  him,  gave  a  mortgage  upon  his  land  without  his 
wife  joining  in  the  deed,  reserving  to  himself  **the  home- 
stead and  the  right  to  a  homestead  therein,"  and  afrer 
wards  judgments  were  docketed  against  hioi,  his  home- 
stead was  laid  off  and  the  mortgagees  sold,  his  wife  becom- 
ing, through  mesne  conveyances,  the  purchaser  of  the  land 
and  with  her  husband  contracted  to  sell  the  land  to  the 
defendant;  Held,  in  an  action  for  specific  performanee, 
that  T.  and  his  wife  cannot  make  a  good  title  to  the  land 
under  Sec.  8,  of  Act  10,  of  the  Constitution.  (Avery  and 
Montgomery,  JJ.,  dissenting.)    Thomas  v.  Fulford,  667. 

JUDGMENTS  DOCKETED,    Lien  of   on    Lands    Subsequently 
Acquired  : 

Under  Section  435  of  The  Code  the  lien  of  docketed  judgments 
attaches  to  after-acquired  lands  in  the  same  county  at  the 
moment  that  the  title  vests  in  the  judgment  debtor  and 
the  proceeds  of  a  sale  under  such  judgments  should  be 
distributed  pro  rata  without  reference  to  the  day  when 
they  were  docketed.    Moore  v.  Jordan,  86. 
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JUDGMENT,  Failure  of  Clerk  to  Index,  73. 

JUDGMENT  FOR  COSTS : 

Where  in  an  action  in  which  each  party  claimed  title  to  land 
and  the  plaintiff  recovered  a  part  thereof  and  the  issue  as 
to  damages  on  a  part  of  the  land  was  not  answered  by  the 
jury  but  was  left  open  to  be  subsequently  decided,  and  the 
exceptions  to  the  evidence  were  waived  in  this  Court,  the 
appeal  is  fragmentary  and  the  judgment  below  as  to  the 
division  of  costs  will  not  be  disturbed.  Hodman  v.  Callo- 
way, 13. 

JUDGMENT,  Motion  to  Set  Aside  for  Excusable  Neglect : 

Where,  on  a  motion  to  set  aside  a  judgment  for  excusable  neg- 
lect under  Section  274  of  l^he  Code,  it  appeared  that  defend- 
ant was  present  at  the  August  Term  of  court  following  the 
January  Term  to  which  he  had  been  summoned  ;  and  then 
knew  that  the  attorney,  whom  he  had  employed,  had  died, 
that  he  filed  no  answer ;  that  the  case  was  continued  to  the 
following  January  Term  and  was  ptubli shed  in  the  calendar 
of  cases  for  a  month  in  two  weekly  newspapers  and  that 
defendant  lived  on  the  railraad  19  miles  from  the  court 
house,  and  that  judgment  was  taken  by  default,  no  other 
attorney  having  been  employed  or  answer  filed  ;  Held,  that 
the  negligence  of  defendant  was  inexcusable  and  the  judg- 
ment will  not  be  set  aside.    Simpson  v.  Brown,  482. 

JUDGMENT  Non  Obstante  Veredicto : 

A  motion  for  judgment  non  obstante  veredicto  will  not  be 
allowed  unless  the  cause  of  action  is  admitted  and  the  plea 
of  avoidance  is  found  insufiQcient.  Riddle  v.  Qermanton, 
387. 

JUDGMENT,  on  Replevin  Bond,  389  : 

JUDGMENT,  Suspension  of  : 

1.  Where  a  defendant  is  found  guilty  by  a  justice  of  the  peace 

of  an  offence  of  which  the  latter  has  final  jurisdiction  and 
an  order  is  made  without  defendant's  consent  that  judg- 
ment be  suspended  upon  payment  of  costs,  the  defendant 
is  entitled,  as  a  matter  of  right,  to  an  appeal  to  the  Supe- 
rior Qourt  for  a  trial  de  novo  and  need  not  resort  to  the 
circuitous  remedy  of  a  recordari.    State  v.  Qriffls,  709. 

2.  When  a  judgment  has  been  suspended  on  the  agreement  of 

the  defendant  to  pay  the  costs  and  the  costs  have  not  been 
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paid,  the  judgment  may  be  enforced  for  each  failure.  StaU 
V.   White,  804. 

3.  Where  a  defendant  was  sentenced  to  fiv^e  years  imprison- 
ment and,  after  serving  six  days,  was  brought  into  court 
at  the  same  term  and  judgment  was  suspended  on  his 
agreement  to  ))ay  the  costs  of  the  prosecution  and  the 
money  he  had  embezzled  from  his  sister,  the  court  had  the 
power  at  a  subsequent  term  of  the  court  on  bis  failure  to 
pay  the  costs  (but  not  for  his  failure  to  return  the 
embezzled  money)  to  sentence  him  to  imprisonment  for  one 
year.    IMd. 

JUDICIAL  ACTS,  Liability  of  Officer  for  : 

A  civil  action  for  damages  cannot  be  maintained  against  a 
mayor  who,  while  .sitting  as  Judge  of  a  Mayor's  Court, 
ordered  the  imprisonment  of  a  person  for  contempt 
although  the  order  was  erroneous  and  made  through 
malice.     Scott  v.  Mshblate,  265. 

JUDICIAL  NOTICE  :  . 

The  courts  will  take  judicial  notice  of  the  political  sub-divis- 
ions of  the  State ;  hence,  where  in  an  **omnibus^'  act  pro- 
hibiting the  sale  of  spirituous  liquors  in  certain  localities, 
an  alphabetical  list  of  counties  is  given,  each  name  being 
followed  by  a  list  of  the  places  within  a  certain  distance 
of  which  the  sale  or  manufacture  of  liquor  is  prohibit-ed, 
the  courts  will  take  judicial  notice  of  the  fact  that  the 
names  in  alphabetical  order  are  names  of  counties  although 
the  word  ''county''  nowhere  appears  in  the  act.  State  v. 
Snow,  774. 

JUDICIAL  OFFICER: 

Not  liable  personally  for  judicial  acts.    Scott  v.  Fishblate^  265, 

JUNIOR  MORTGAGEE,  195. 

JURISDICTION  : 

1.  Although  an  action  be  wrongly  begun  before  the  clerk  of  the 
Superior  Court,  yet,  if  it  gets  into  the  Superior  Court  at 
Term,  by  appeal  or  otherwise,  the  latter  has  jurisdicticMi 
of  the  whole  cause,  and  can  make  amendment  of  proceK 
to  give  effectual  jurisdiction.    Elliott  v.  Tyson^  114. 

3.  In  an  action  by  the  commissioners  of  Chatham  county  to 
restrain  commissioners  appointed  by  act  of  General  Aj^em- 
bly  to  locate  the  boundary  line  between  Chatham  and 
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Alamance  counties,  ^^according:  to  the  original  survey  of 
1770,  establishing  the  county  of  Chatham,'^  the  allegation 
was  that  they  were  not  locating  the  line  correctly,  and  the 
county  of  Alamance  was  not  made  a  party;  Held,  the 
court  being  without  jurisdiction  will  not  give  a  construc- 
tion of  the  acts  of  Assembly.  Commissioners  v.  Thorn, 
211. 

8.  Where  a  guardian,  having  given  a  bond  for  the  prosecution 
of  a  suit  by  him  on  behalf  of  his  ward,  and  signed  the  same 
individually,  was  compelled  to  pay  the  costs  of  the  suit 
out  of  his  individual  estate,  he  cannot  recover  the  same 
under  the  provisions  of  Section  2093  of  The  Code,  which 
gives  a  summary  method  for  reimbursement  of  a  surety 
who  has  paid  money  for  another.     Qreen  v.  Burgess,  405. 

4.  In  such  case  the  remedy  of  the  guardian  is  to  have  the 
amount  so  paid  by  him  allowed  by  the  Clerk  of  the  Supe- 
rior Court,  who  appointed  him  guardian,  in  his  settlement 
with  his  ward,  provided  the  Clerk  finds  that  the  expendi- 
ture was  made  properly  and  in  good  faith.    Ibid, 

6.  An  objection  to  the  venue  of  an  action  upon  the  ground 
that  it  does  not  appear  that  the  plaintiff  resides  in  the 
county  where  the  action  was  brought,  is  too  late  when 
made  for  the  first  time  in  this  Court.  Even  if  that  fact 
should  affirmatively  appear  it  does  not  oust  the  jurisdiction 
unless  motion  to  remove  is  made  in  apt  time.  Baruch  v. 
Long,  509. 

6.  The  jurisdiction  of  tlie  Superior  Court  to  try  an  Indictment 

charging  the  violation  of  Acts  1893,  c.  298,  g  2,  which  forbids 
the  sale  of  spirituous  liquors  within  two  miles  of  Oak 
Grove  Church,  is  not  affected  by  the  fact  that  such  indict- 
ment further  avers  the  offence  to  have  been  a  violation  of 
another  local  act,  the  penalty  for  which  was  within  the 
jurisdiction  of  a  justice  of  the  peace,    ^tate  v.  Snow,  778. 

7.  A  justice  of  the  peace  has  by  the  express  terms  of  Section 

31,  of  2'he  ('ode^  jurisdiction  to  try  a  bastardy  proceeding 
commenced  by  the  voluntary  affidavit  of  the  mother. 
State  V.  Mi2€,  780. 

JURISDICTION,  Equitable: 

The  Superior  Court,  in  the  exercise  of  equitable  jurisdiction, 
has  power,  in  a  suit  to  enjoin  the  sale  of  lands  subject  to 
dower,  which  was  estimated  by  taking  into  consideration 
the  decedent's  interest  in  the  realty  of  an  insolvent  firm,  to 
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adjust  the  rights  of  the  widow  and  firm  creditors.  Sparger 
V.  Moore^  450. 

JURY,  Province  of : 

1.  Where,  in  the  trial  of  an  action  in  which  it  is  sought  to 

establish  a  parol  trust,  it  appears  to  the  Court  that  there 
is  no  evidence  of  the  kind  required  by  law  to  entitle  the 
plaintiff  to  the  relief,  he  may  so  declare,  but  where  such 
evidence  does  appear  it  is  the  duty  of  the  court  to  tell 
the  jury  that  the  law  rfequires  clear,  strong  and  convincing 
proof  to  show  the  agreement  and  that  it  is  their  province 
to  determine  whether  the  testimony  offered  does  so  con- 
vince them  of  its  truth.     Cobb  v.  Edwards^  2A^. 

2.  Under  the  Act  of  1893,  Sections  1,  2  and  3  of  Chapter  85, 

Acts  of  1893,  it  is  made  the  duty  of  the  jury  alone  to  deter- 
mine in  their  verdict  whether  the  crime  is  murder  in  the 
first  or  second  degree ;  hence, 

3.  Where,  on  a  trial  of  one  charged  with  murder,  although  the 

defendant  introduced  no  evidence  and  all  the  evidence  for 
the  State  tended  to  show  only  murder  in  the  first  degree, 
it  was  error  to  instruct  the  jury  that,  if  they  believed  the 
evidence,  they  should  find  the  defendant  guilty  of  murder 
in  the  first  degree.    State  v.  Oadberry,  811. 

JURY  TRIAL,  Right  of,  515. 

JURY,  Withdrawal  of  Case  from  for  Want   of  Sufficient    Evi- 
dence, 695. 

JUSTICE  OF  THE  PEACE: 

A  justice  of  the  peace  lias  by  the  express  terms  of  Section  31, 
of  The  Code,  jurisdiction  to  try  a  bastardy  proceeding 
commenced  by  the  voluntary  affidavit  of  the  mother. 
State  V.  Mize,  780. 

KELLY  TRUST,  164. 

LACHES: 

Where  an  appeal  has  been  dismissed  for  failure  to  pririt  the 
record,  it  will  not  be  reinstated  when  it  appears  that  appel- 
lant had  from  May  to  October  to  have  the  record  printed, 
besides  ample  time  after  the  appeal  was  docketed,  bat 
postponed  the  duty  until  within  a  very  short  while  before 
the  case  was  reached  when  an  unexpected  delay  in  the 
mails  prevented  the  printing.    Blount  v.  Ward^  241. 
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LANDLORD,  When  Vendor  of  Land  may  become,  254. 

LARCENY  FROM  THE  PERSON : 

1.  Acts    1896,    c.  285,  ?1,  provides  that,  where    the    property 

stolen  does  not  exceed  $20,  the  punishment  for  the  first 
offence  shall  not  exceed  one  year.  Section  2  provides  that, 
if  the  larceny  is  from  the  person,  section  1  shall  have  no 
application ;  Held,  that  it  was  not  necessary  to  allege  in 
the  indictment  that  the  larceny  was  from  the  person  in 
order  to  prove  that  fact  and  take  the  case  out  of  section  1 
of  said  Act.     State  v.  Bynum,  749. 

2.  Where  money  was  taken  from  each  of  two  persons  at  the 

same  time,  a  conviction  for  having  stolen  the  money  of  one 
is  not  a  bar  to  a  prosecution  for  stealing  the  money  of  the 
other.    Ibid. 

3.  When  the  separate  property  of  two  persons  is  stolen  from 

each  at  the  same  time,  a  conviction  for  theft  from  one  is 
not  a  bar  to  a  prosecution  for  the  theft  from  the  other. 
State  V.  Bynum,  752. 

LARCENY  OP  TEMPORARY  USE  OF  HORSE : 

An  indictment  for  stealing  the  temporary  use  of  a  horse  in 
violation  of  Section  1067  of  The  Code,  is  not  defective 
because  it  charges  the  stealing  of  the  temporary  use  of  a 
buggy  also.     State  v.  Darden,  697. 

LEASE : 

A  contract  for  the  "lease"  of  personal  property,  upon  pay- 
ments of  rent,  the  property  to  belong  to  the  lessee  upon  the 
last  payment  of  rent,  is  in  effect  a  conditional  sale  and 
unless  registered  its  stipulation  for  the  retention  of  title  by 
the  vendors  is  invalid  as  to  third  parties.     Clark  v.  Hill,  11. 

LEGISLATURE  : 

1.  Where  the  title  to  an  office  depends  upon  the  passage  of  a 

bill  acted  upon  by  the  Legislature  but  not  evidenced  by 
ratification  and  signatures  of  the  presiding  officers  of  the 
two  Houses  and  by  deposit  in  the  office  of  the  Secretary 
of  State,  the  records  or  minutes  of  the  proceedings  of  the 
two  Houses  may  be  resorted  lo  for  proof  of  their  action. 
Stanford  v.  Ellington,  158. 

2.  Where  it  appeared  from  the  roll-call  of  the  House  of  Repre- 

sentatives that  a  quorum  was  present  upon  its  assem- 
bling on  a  certain  day,  but  upon  a  roll-call  on  an  election 
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of  an  officer,  and  before  any  record  of  adjoamment 
appeared,  a  less  number  tban  a  quoram  voted,  it  will  not 
be  presumed  that  a  quorum  was  present  at  such  election. 
Ibid, 

8.  Where  the  quorum  is  not  fixed  by  the  Constitution  or  power 
creating  a  legislative  body,  the  general  rule  is  that  a 
quorum  consists  of  a  majority  of  all  the  members  of  the 
body,  and  a  majority  of  such  majority  is  required  to 
transact  business.    Ibid. 

4.  Where,  in  the  attempted  election  of  an  officer  by  the  joint 
vote  of  the  Senate  and  House  of  Representatives,  26  mem- 
bers of  the  first  named  body  (being  one  more  than  a  quo- 
rum) voted,  but  only  48  members  of  the  House  of  Repre- 
sentatives (being  13  less  than  a  quorum)  voted,  there  wae 
a  failure  to  elect.    Ibid. 

LEGISLATIVE  COMMITTEE. 

1.  In  the  absence  of  express  enactment  otherwise  the  existence 

of  a  legislative  committee  necessarily  determines  upon  the 
adjournment  of  the  body  to  which  it  belongs.  Bank  v. 
Worth,  146. 

2.  By  joint  resolution  (Acts  1895,  p.  502)  the  General  Assembly 

appointed  a  committee,  from  its  own  body,  to  investigate 
certain  facts  and  report  to  the  General  Assembly  before  its 
adjournment  if  possible  to  do  so,  otherwise  to  report  to 
the  Supreme  Court ;  Held^  that  such  committee  was  not 
authorized  to  do  any  act  after  the  adjournment  of  the 
General  Assembly  except  to  make  a  report.    Ibid. 

3.  Inasmuch  as  per  diem  of  members  of  the  General  Assembly 

is  allowed  only  during  its  session,  which  is  limited  to  sixty 
days,  the  members  of  a  legislative  committee  appointed  to 
investigate  certain  facts  and  report  to  the  General  Assem- 
bly before  its  adjournment,  if  possible, — otherwise  to  the 
Supreme  Court, — are  not  entitled  toper  diem  for  services 
rendered  after  adjournment  when  the  resolution  appoint- 
ing them  only  provided  *'for  the  necessary  expenses  of  the 
committee  while  engaged  in  the  investigation.''  {Setnble^ 
that  reasonable  board  bills  of  the  committee  while  detained 
beyond  the  adjournment  of  the  Legislature  in  making 
their  report  would  be  allowed.)    Ibid. 

4.  A  Legislative  Committee  appointed  to  investigate  certain 

facts  and  report  to  the  General  Assembly  is  not  authorized 
to  employ  counsel  under  a  provision  for  the  payment  of 
necei«sary  expenses.     Purnell  v.   Worth,  157. 
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LEGISLATURE,  Power  of  to  erect  new  counties  and  change- 
boundary  lines,  211. 

LIABILITY,  of  Bank  Directors: 

1.  While  directors  of  a  corporation  are  not  insurers  or  guaran- 

tors and  therefore  liable  for  its  debts,  yet  they  are  trustees 
and  liable  as  such  for  losses  attributable  to  their  bad  faith, 
misconduct  or  want  of  tare.     Toymsend  v.  Williams,  380. 

2.  Where  a  complaint  stated  that  tbe  plaintiff,  having  funds 

deposited  in  a  bank,  in  consequence  of  rumors  of  its  embar- 
rassment went  to  withdraw  his  deposit  but  was  assured  of 
its  entire  solvency  by  the  defendant,  vice-president  and 
director  of  the  bank,  who  said  to  him  *'we  have  all  the 
money  you  want,  you  need  never  have  any  fears  of  this 
bank  as  long  as  I  am  in  it  ;^^  and,  relying  upon  such  repre- 
sentations, plaintiff  allowed  his  deposit  to  remain  until  the 
bank  failed  and  the  bank  was,  in  fact,  insolvent  at  the 
time  such  representations  were  made ;  Held,  that  the  com- 
plaint stated  a  cause  of  action  and  defendant  is  liable  per- 
sonally to  the  plaintiff  for  the  loss  incurred  by  him  by  the 
failure  of  the  bank.    Ibid. 

LIEN :' 

X.  A  contract  creating  a  lien  upon  the  stock  and  prospective 
products  of  a  business  to  secure  capital  for  the  operation  of 
the  business,  is  a  valid  chattel  mortgage.  Brown  v.  Bail, 
41. 

2.  Where  parties  engaged  in  saw-milliDg  business  executed  a 
chattel  mortgage  upon  all  their  stock  on  hand  and  upon 
their  prospective  stock  and  products  in  order  to  secure 
advancements  for  carrying  on  the  business  and  the  mort- 
gage was  duly  recorded,  logs  sold  to  and  coming  into  pos- 
session of  the  mortgagors  became  subject  to  the  lien  of  the 
mortgagee,  as  against  the  vendor,  immediately  upon  deliv- 
ery.   Ibid. 

LIEN,  Mechanic's,  What  is  not,  103. 

LIEN  of  Docketed  Judgments  on  Subsequently  Acquired  Lands: 

Under  Section  435  of  The  Code  the  lien  of  docketed  judgments 
attaches  to  after-acquired  lands  in  the  same  county  at  the 
moment  that  the  title  vests  in  the  judgment  debtor  and 
the  proceeds  of  a  sale  under  such  judgments  should  be  dis- 
tributed pro  rata  without  reference  to  the  day  when  they 
were  docketed.  (Syllabus  by  the  Chief  Justice)  (Clark, 
J.,  dissents,  arguendo,  in  which  Avery,  J.,  concurs.) 
Moore  v.  Jordan,  86. 
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LIFE  ESTATE,  512. 

LIMITATIONS,  Statute  of : 

1.  The  statute  of  limitation  does  not  run  against  a  judgment 

during  the  existence  of  the  homestead.  Formeyduval  v. 
Rockwell,  320. 

2.  In  an  action  of  tort  against  a  clerk  of  the  Superior  Court  for 

failing  to  index  a  docketed^  udgment  as  required  by  section 
433  of  The  Code,  section  155  (2)  of  The  Code  prescribing  three 
years  as  the  time  within  which  an  action  must  be  brought 
on  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture,  unless  some  other  time  be  mentioned  in  the 
statute  creating  it,  is  applicable.    8hackelfordv.  Staton^  73. 

3.  If  for  such  neglect,  action  has  been  brought  against  the  cierk 

on  his  official  bond,  section  154  (1)  of  The  Code  (the  six  year 
statute)  would  apply.    Ibid. 

4.  The  statute  of  limitation  begins  to  run  against  a  cause  of 

action  given  by  section  438  of  The  Code,  in  favor  of  a  judg- 
ment-creditor against  a  clerk  of  the  Superior  Court  for 
failure  to  properly  index  the  judgment,  at  any  time  after 
such  failure  and  during  the  term  of  office  of  the  clerk. 
(HugJies  v.  Newsome,  86  N.  C,  424,  distinguished.)    Ibid, 

5.  The  breach  of  the  official  bond  of  a  Register  of  Deeds  by  his 

failure  to  properly  index  the  registry  of  a  mortgage  occurs 
at  the  time  of  such  neglect,  certainly  not  later  than  the 
expiration  of  his  term  of  office,  during  which  he  could  have 
performed  the  duty.    Daniel  v.  Grizzard,  105. 

G.  The  cause  of  action  which  a  second  mortgage  has  against  a 
Register  of  Deeds  for  his  failure  to  index  the  registry  of  a 
first  mortgage,  whereby  the  former  sufTers  loss,  arises  and 
the  statute  of  limitation  begins  to  run  at  the  time  of  such 
breach  and  not  at  the  time  of  the  sale  of  the  mortgaged 
property  under  the  first  mortgages  .and  the  application  of 
the  proceeds  to  its  payment.    Ibid. 

7.  A  summons  issued  but  neither  docketed  on  the  summons 
docket  nor  returned  served  nor  followed  by  an  alias^  will 
not  arrest  the  running  of  the  statute  of  limitations.  Neal 
v.  Nelson,  398. 

LIMITATIONS,  Plea  of: 

Where,  at  the  term  at  which  the  action  stood  for  trial,  the 
heirs  of  the  decedent  were,  by  consent  of  the  administra- 
tor, made  parties  to  an  action  by  a  creditor  against  him  to 
recover  a  debt  alleged  to  be  due  by  the  decedent,  such  con- 
sent by  the  administrator  being  upon  the  condition  that 
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they  should  not  plead  the  statute  of  limitation,  they  had 

m 

no  right  to  interpose  such  plea  or  any  other,  without  the 
consent  of  the  court.    Byrd  v.  Byrd,  523. 

LOCAL  PROHIBITORY  LAWS,  774,  778. 

LOCATION  : 

1.  A  corner  admitted  or  ascertained  by  the  usual  marks  or 

established  by  testimony  to  the  satisfaction  of  a  jury,  is 
to  be  considered  by  them  as  facts  incorporated  in  the  deed 
so  as  to  make  it  a  part  of  the  description.  Duncan  v: 
Hall,  443. 

2.  Where  the  location  of  land  conveyed  by  deed  is  disputed 

but  one  of  the  corners  is  determined,  the  location  made  by 
running  the  line  from  such  corner  in  the  same  direction  as 
it  is  run  by  the  deed  is  to  be  adopted  rather  than  one 
ascertained  by  running  in  the  opposite  direction.    Ibid, 

LOCATION  OF  DEEP  WATER  LINE  : 

It  is  the  duty  of  the  authorities  of  an  incorporated  town,  under 
the  Acts  of  1893 amendatory  of  Sec.  2751  of  The  Code,  upon 
the  application  of  a  riparian  owner,  to  regulate  the 
line  on  deep  water  to  which  wharfs  may  be  built ;  and  the 
fact  that  such  authorities,  upon  application  of  W.,  under- 
took in  1888  to  make  a  location  of  the  deep  water  to  which 
entry  might  be  made  and  that  thereupon  W.  made  an 
entry  and  obtained  a  grant  conformably  to  such  location 
of  the  line  of  deep  water,  does  not  estop  him  from  having 
a  new  location  made  upon  the  allegation  thafthe  former 
location  of  the  line  was  erroneous.     Wool  v.  Edenton,  1. 

LOST  DEED,  851. 

MALICE  : 

1.  Malice  against  mankind  is  wickedness,  a  disposition  to  do 

wrong,  a  diabolical  heart,  regardless  of  social  duty  and 
fatally  bent  on  mischief,  while  particular  malice  is  ill- 
will,  grudge,  a  desire  to  be  revenged  on  a  particular  per- 
son.   State  V.  Long,  701. 

2.  Where,  on  the  trial  of  one  charged  with  slandering  an  inno- 

cent woman,  the  evidence  was  that  the  defendant  said  of  a 
chaste  woman  that  she  looked  like  a  woman  who  had  mis- 
carried, it  was  error  to  instruct  the  jury  that  the  words, 
per  se,  implied  malice.  (Quere,  whether  the  words  alone 
are  ot  such  character  as  to  justify  the  court  in  submitting 
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them  to  a  jury  upon  a  question  of  guilt.)    State  v.  Benton, 

788. 

MALICIOUS  PROSECUTION : 

1.  The  criminal  proceeding  which  is  made  the  ground  for  an 

action  for  malicious  prosecution  must  be  terminated  before 
such  action  can  be  maintained.     Marcus  v.  Bernstein^  31. 

2.  A  nolle  prosequi  is  a  sufficient  termination  of  a  criminal 

proceeding  to  entitle  the  defendant  therein  to  maintain 
his  action  for  malicious  prosecution  unless  it  appears  from 
the  record  that  he  procured  the  proceeding  to  be  so  termi- 
nated.   Ibid. 

MAPS  : 

1.  A  map  is  not  admissible  in  evidence  except  for  the  purpose 

of  explaining  the  testimony  of  a  witness  and  to  enable  the 
jury  to  understand  it.    Riddle  v.  Germanton^  387. 

2.  Where,  in  the  trial  of  an  action,  a  map  was  introduced  and 

admitted  under  objection  and  neither  the  case  on  appeal 
nor  the  record  shows  for  what  purpose  it  was  introduced 
nor  on  what  ground  the  objection  was  placed,  and  the 
complaint  specifically  describes  and  locates  the  land,  it 
will  be  presumed  that  the  map  was  introduced  in  explana- 
tion of  preceding  testimony,  and  not  to  locate  the  land. 
Ibid. 

MAP  OR  DIAGRAM,  When  Competent  as  Evidence,  558. 

MARRIED  WOMAN : 

1.  In  an  action  against  a  married  woman  for  the  possession  of 

personal  property  claimed  by  the  plaintiff  under  a  chattel 
mortgage  given  by  her  husband,  where  it  is  alleged  in  the 
complaint  and  admitted  of  demurrer  that  the  husband  is  a 
non-resident  and  a  fugitive  from  justice,  the  husband  is 
not  a  necessary  party.    Heath  v.  Morgan,  504. 

2.  It  is  no  ground  for  demurrer  to  the  complaint  that  the  sum- 

mons describes  one  defendant  as  **Mrs.  M.,"  where  her 
name  is  given  in  full  in  the  complaint.    Ibid. 

MARRIED  WOMAN,  Contracts  of  : 

1.  A  married  woman  cannot  charge  her  separate  real  estate 

with  her  debt  except  by  deed  accompanied  by  privy  exam- 
ination.   Bates  V.  Sultan,  94. 

2.  In  an  action  to  subject  the  separate  estate  of  a  married 

woman  to  the  payment  of  a  debt  with  which  she  is  alleged 
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to  have  charged  it  with  the  written  consent  of  her  hus- 
band, it  is  not  necessary  that  the  complaint  shall  charge 
that  the  debt  was  contracted  upon  any  of  the  considera- 
tions specifically  mentioned  in  section  1826  of  The  Code  or 
that  the  wife  was  a  free  trader,  but  only  that  she  did  so 
charge  it.    IMd. 

MARSHALLING  ASSETS  : 

1.  The  doctrine  of  marshalling  assets  does  not  apply  to  the 

distribution,  V)y  a  trustee,  of  an  insolvent  debtor's  estate 
when  one  creditor  secured  in  the  deed  of  trust  has  also  a 
prior  and  exclusive  lien  upon  a  part  of  the  property  con- 
veyed to  the  deed  in  trust.   Wirhston  v.  Biggs,  206. 

2.  Where  the  plaintiflf'S  debt  was  partly  secured  by  a  mortgage 

and  the  debtor  conveyed  his  equity  and  redemption 
therein,  together  with  the  property  to  a  trustee  for  the 
benefit  of  all  bis  creditors,  including  plaintiff,  the  plaintiff 
was  rightly  adjudged  to  be  entitled  to  his  j^ro  rata  share  of 
the  funds  in  the  trustee's  hands  arising  from  the  sale  of 
the  debtor's  other  property,  upon  the  basis  of  his  entire 
debt  and  not  merely  upon  the  balance  that  should  remain 
unpaid  after  applying  the  value  of  the  independent 
security  he  held.     Ibid. 

MASTER  AND  SERVANT,  593  : 

When  a  servant  in  blasting  rock  failed  to  cover  the  blast  or 
take  other  usual  precautions  to  restrict  within  safe  limits 
the  flight  of  the  blasted  rocks,  and  gave  no  notice  sufScient 
in  time  for  a  person  walking  on  a  road  near  by  to  retreat 
from  danger,  it  was  neprligence  in  such  servant  and  he  and 
his  employer  are  responsible  in  damages  for  injury  to  such 
person.     Gates  v.  Latta^  189. 

MEASURE  OF  DAMAGES : 

1.  Where,  in  the  trial  of  an  action  for  breach  of  contract  to 
deliver  logs  it  appeared  that  the  breach  complained  of 
continued  but  one  day  after  which  defendants  resumed 
the  delivery  until  stopped  by  plaintiff,  it  was  not  error  to 
refuse  to  instruct  the  jury  that  if  defendants  committed  a 
breach,  it  was  optional  with  plaintiff  to  resume  the  con- 
tract on  defendants'  offef  to  do  so,  and  that  if  plaintiff, 
after  the  breach,  offered  to  purchase  timber  of  defendants 
independent  of  the  contract  and  defendants  refused  to  sell 
and  plaintiff  was  unable  to  procure  the  logs  elsewhere,  the 
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measure  of  plainti£f8^  damages  would  not  be  effected  by 
the  offers  made  by  defendants.  Hassard- Short  v.  Hard- 
ison,  60. 

2.  Where,  in  the  trial  of  an  action  for  breach  of  contract  to 

supply  logs  to  the  plaintiff,  it  appeared  that  the  breach 
lasted  only  one  day  after  which  the  defendants  resumed 
delivery,  and  there  was  no  evidence  that  the  plaintiff 
earned  or  might  have  earned  anything  at  other  employ- 
ment while  his  mill  was  idle,  it  was  harmless  error  to 
instruct  the  jury  to  deduct  from  the  damages  to  be 
awarded  plaintiff  what  he  earned  or  might  have  earned  at 
other  employment  during  the  period  of  the  breach.     Ibid. 

3.  Where  the  owner  of  a  boat  was  compelled  by  an  obstruction 

across  a  navigable  river  to  unload  his  cargo  of  cotton  seed, 
but,  instead  of  procuring  another  conveyance,  left  the  seed 
exposed  to  the  weather,  and  it  was  injured  ;  Held^  that  the 
measure  of  damages  was  the  value  of  the  boat  for  the  time 
it  was  delayed,  including  reasonable  wages  paid  to  the 
crew,  but  that  no  recovery  could  be  had  for  injury  to  the 
seed  from  exposure,  or  for  the  cost  of  unloading  it.  -IT/V 
Co.^  V.  Railroad^  579. 

4.  Where  plaintiff  in  an  action  for  damages  recovers  judgment 

and  the  only  error  is  in  an  instruction  as  to  measure  of 
damages,  a  new  trial  may  be  granted  for  the  determination 
of  that  question  alone.    Ibid. 

MECHANIC'S  LIEN  : 

One  who,  under  a  contract,  assists  the  owner  of  a  factory  in 
purchasing  machinery  and  superintends  the  erection  of 
the  same  and  the  putting  the  factory  in  working  order,  but 
does  no  manual  labor  himself,  is  not  entitled  to  a  lien, 
mechanic's  or  laborer's  under  Section  1781  of  The  Code. 
Cook  V.  Ross^  193. 

MENTAL  ANGUISH: 

Where  the  nature  and  importance  of  a  telegraph  message 
appears  on  its  face  and,  through  negligence  of  the  tele- 
graph company,  the  message  is  not  delivered  in  a  reason- 
able time,  damages  may  be  recovered  for  the  mental 
anguish  caused  thereby.    Havener  v.  Telegraph  Co.^  540. 

MINERAL  RIGHTS  : 

1.  Where  an  instrument  conveying  the  mineral  rights  in  land, 
after  reciting  a  nominal  consideration,  declared  that  the 
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grantor  should  have  **full  power  to  convey,"  and  the 
grantee  stipulated  that  he  would  examine  the  land,  and, 
if  he  found  valuable  minerals,  would  pay  the  grantor  one- 
half  the  net  proceeds  thereof,  or,  should  such  grantee  con- 
vey to  third  persons,  he  would  pay  the  grantor  |200  and 
one-half  the  net  proceeds  of  the  sale ;  Held^  that  the 
rights  of  the  grantee  under  such  instrument  were  forfeited 
by  his  failure,  for  eight  years,  to  open  the  mine  and  pre- 
pare it  for  sale.    Haiokins  v.  Pepper,  407. 

2.  Where  a  conveyance  of  mineral  rights  in  land  is  defeated  by 
the  grantee's  failure  to  perform  the  particular  acts  stipu- 
lated to  be  done  by  him  in  the  instrument  itself,  and  which 
form  the  real  consideration  therefor,  a  re-entry  by  the 
grantor  is  unnecessary.    I  did, 

MINOR  UNDER  14  YEARS  OF  AGE  NOT  INDICTABLE  FOR 
MISDEMEANOR  : 

1.  An  infant  under  fourteen  years  of  age  is  not  liable  to  crimi- 

nal prosecution  for  an  ordinary  misdemeanor  unless  the 
facts  exhibit  brutal  passion,  the  use  of  a  deadly  weapon, 
the  infliction  of  maim,  or  other  acts  of  like  character. 
State  V.   Yeargan,  706. 

2.  An  infant  under  fourteen  years  of  age,  who  played  at  a 

game  of  chance  known  as  "shooting  craps,"  well  knowing 
the  difference  between  right  and  wrong,  but  who  did  not 
know  the  act  was  unlawful,  is  not  indictable  for  gambling 
IMd. 

MISDEMEANOR,  Infant  not  Guilty  of : 

1.  An  infant  under  fourteen  years  of  age  is  not  liable  to  crimi- 

nal prosecution  for  any  ordinary  misdemeanor  unless  the 
facts  exhibit  brutal  passion,  the  us«*  of  a  deadly  weapon,  the 
infliction  of  maim,  or  other  acts  of  like  character.  State 
V.  Yeargan,  706. 

2.  An  infant  under  fourteen  years  of  age,  who  played  at  a 

game  of  chance  known  as  "shooting  craps,"  well  knowing 
the  difference  between  right  and  wrong,  but  who  did  not 
know  the  act  was  unlawful,  is  not  indictable  for  gambling. 
Ibid. 

HORTGAGE : 

1.  A  "steam-feed"  attached  by  iron  bolts  to  the  sills  of  a  mill 
resting  on  piling,  driven  into  the  ground  becomes  by  such 
mode  of  attachment  a  "fixture"  as  between  mortgagor  and 
117—61 
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mortgagee  of  the  land  upon  which  the  mill  is  sitaate. 
Clark  V  Hill,  11. 

2.  While  the  A<3t  of  1893  (ch.  458)  does  not  prohibit  bona  fide 
mortgages  to  secure  one  or  more  pre-existing  debts,  yet, 
where  a  mortgage  is  made  of  the  entirety  of  a  larg:e  estate 
for  pre-existing  debts  (omitting  only  an  insignificant  rem- 
nant of  property)  the  mortgage  is  in  effect  an  assignment 
for  the  benefit  of  creditors  secured  therein,  and  is  subject 
to  the  regulations  prescribed  in  said  Act  of  1893.  Bank  v. 
Qilmei\  416. 

MORTGAGE,  Alteration  of,  77. 

MORTGAGE,  Chattel : 

A  chattel  mortgage  given  for  a  past  debt,  or  for  supplies  to  be 
afterwards  furniHbed,  is  based  on  a  sufficient  consideration. 
State  V.  Surles,  720. 

MORTGAGE,  Failure  of  Register  of  Deeds  to  Index : 

The  conditions  of  official  bonds  are  co-extensive  with  the 
duties  required  by  law  of  such  officers,  and  a  statute 
making  an  officer  liable,  on  his  official  bond  for  all  acts 
"done"  by  him  by  virtue  of,  or  undercolor  of  his  office, 
renders  him  likewise  liable  for  his  failure  to  do  what  he 
should  have  done.     Daniel  v.  Qrizzard,  105. 

MORTGAGE,  Foreclosure  of,  235. 

MORTGAGE,  on  Prospective  Products : 

1.  A  contract  creating  a  lien  upon  the  stock  and  prospective 

products  of  a  busiuess  to  secure  capital  for  the  operation  of 
the  business,  is  a  valid  chattel  mortgage.  Brown  v.  Dail^  41. 

2.  The  fact  that  a  lien  is  created  on  the  entire  stock  and  pros- 

pective products  of  a  business  in  order  to  secure  advance- 
ments for  its  conduct,  does  not  raise  a  presumption  of 
fraud  either  upon  the  ground  that  it  is  manifestly  for  the 
ease  and  comfort  of  the  one  conducting  the  business  or  that 
the  terms  of  the  contract  are  such  as  to  call  for  explanation 
and  throw  upon  one  claiming  under  it  the  burden  of  rebut- 
ting the  presumption  that  it  is  fraudulent.     Ibid. 

3.  Where  parties  engaged  in  saw-milling  business  executed  a 

chattel  mortgage  upon  all  their  stock  on  hand  and  upon 
their  prospective  stock  and  products  in  order  to  secure 
advancements  for  carrying  on  the  business  and  the  mort- 
gage was  duly  recorded,  logs  sold  to  and  coming  into  poe- 
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session  of  the  mortgagors  became  subject  to  the  lien  of  the 
mortgagee,  as  against  the  vendor,  immediately  upon  deliv- 
ery.   IMd. 

MORTGAGE,  Prior  to  Agricultural  Lien  : 

Where  an  owner  of  crops,  having  previously  given  to  B  a 
mortgage  thereon,  executes  to  another  an  agricultural  lien 
upon  the  same  crops,  and  the  latter  instrument  recites  that 
"there  is  no  encumbrance  on  said  crop  except  that  I  am  to 
pay  B  out  of  crop  $116  and  interest,  &c.,"  the  lienee,  by 
the  acceptance  of  the  instrument  with  such  provision  will 
be  deemed  a  trustee  of  the  crop,  or  of  the  proceeds  of  its 
sale,  to  the  amount  of  B's  debt.    Brasfield  v.  Powell^  140. 

PROPERTY,  Indictment  for  Disposing  of : 

1.  Where  an  indictment  for  disposing  of  mortgaged  property 

contained  two  counts,  one  alleging  a  disposal  with  intent 
to  defraud  G  '^business  manager^^  of  an  association,  and 
the  other  a  disposal  with  intent  to  defraud  G  '* business 
manager  and  agent^^  of  such  association,  the  counts  are 
not  repugnant  to  each  other,  since  they  relate  to  one 
transaction  varied  only  to  m6et  the  probable  proof  and 
the  Court  will  neither  quash  the  bill  nor  force  the  State  to 
elect  on  which  count  it  will  proceed.     State  v.  Surles,  730. 

2.  Where,  in  an  indictment  for  disposing  of  mortgaged  crops, 

the  lands  upon  which  the  crops  were  grown  were  described, 
as  in  the  mortgage,  as  *'18  acres  on  my  (the  defendant's) 
own  land  in  A  township,  H  county'' ;  Held^  that  the 
description  was  sufficient  to  sustain  a  conviction  for  dis- 
posing of  the  mortgaged  property.    Ibid. 

3.  In  the  trial  of  an  indictment  for  disposing  of  mortgaged 

crops,  with  intent  to  defraud  G.  the  manager  of  an  associa- 
tion, the  fact  that  G  was  such  manager  may  be  proven  by 
parol  though  the  books  of  such  association  contain  a 
minute  of  his  election.    IMd, 

4.  A  chattel  mortgage  given  for  a  past  debt,  or  for  supplies  to 

be  afterwards  furnished,  is  based  on  a  sufficient  considera- 
tion.   Ibid. 

5.  In  the  trial  of  an  indictment  under  section  1089  of  The  Code. 

the  burden  is  upon  the  defendant  to  disprove  a  criminal 
intent  in  disposing  of  the  mortgaged  property.    Ibid. 

MORTGAGED  PROPERTY,  Indictment  for  disposing  of  : 

1.  Where,  in  an  indictment  for  disposing  of  mortgaged  crops, 
the  lands  upon  which  the  crops  were  grown  were  discribed 
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as  in  the  mortgage,  as  ''18  acres  on  my  (the  defendant's) 
own  land  in  A  township,  H  county";  Held,  that  the 
description  was  sufilcient  to  sustain  a  conviction  for  dis- 
posing of  the  mortgaged  property.    State  v.  Surles^  720 

2.  In  the  trial  of  an  indictment  for  disposing  of  mortgaged 
crops,  with  intent  to  defraud  G,  the  manager  of  an  assso- 
ciation,  the  fact  that  G  was  such  manager  may  be  proven 
by  parol  though  the  books  of  such  association  contain  a 
minute  of  his  election.    Ibid. 

8.  A  chattel  mortgage  given  for  a  past  debt,  or  for  supplies  t-o 
be  afterwards  furnished,  is  based  on  a  sufficient  considen^- 
tion.    Ibid. 

4.  In  the  trial  of  an  indictment  under  sect  ion  1089  of  The  Code, 
the  burden  is  upon  the  defendant  to  disprove  a  criminal 
intent  in  disposing  of  the  mortgaged  pooperty.    Ibid. 

MORTGAGE,  Sale: 

The  assignees  for  benefit  of  creditors  of  a  mortgagee  will  not 
be  enjoined  from  selling  the  land  as  it  was  conveyed  in  the 
mortgage,  in  three  tracts,  at  the  instance  of  junior  mort- 
gagees who  allege  no  equitable  grounds  for  the  injunction 
but  only  that  the  land,  if  sub-divided  and  sold  in  small 
parcels,  would  sell  for  a  better  price  than  if  sold  in  three 
tracts,  and  further  that  under  an  agreement  with  the 
defendants  (which  was  without  consideration  and  for  the 
benefit  of  the  junior  mortgagees)  the  plaintiffs  had  sold 
the  land  under  their  mortgage  and  had  bought  it  in,  and 
caused  it  to  be  sub-dividen  into  numerous  lots  with  the 
purpose  of  selling  them  and  paying  off  the  plaintiff -s  debt. 
Scott  V.  Ballard,  195. 

MORTGAGE,  Securing  Forged  Note,  Valid  When  : 

A  mortgage,  if  duly  executed  to  secure  a  loan  made  by  the 
mortgagee,  can  be  foreclosed,  although  the  note  mentioned 
in  the  mortgage  be  forged.    Medlin  v.  Buford^  278. 

MORTGAGED  PROPERTY,  Indictment  for  Disposing  of: 

1.  It  is  only  when  the  transactions  are  so  connected  or  contem- 

poraneous as  to  form  a  continuing  action  that  evidence  of 
a  distinct  substantive  and  collateral  offence  will  be 
admitted  to  prove  the  intent  with  which  the  offence 
charged  was  committed ;  hence, 

2.  On  a  trial  of  one  charged  with  unlawfully  disposing  of  an 

article  of  personal  property  covered  by  a  chattel  mortgage 
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with  intent  to  defeat  the  right  of  the  mortgagee,  evidence 
that,  five  months  after  the  offence  was  committed,  the 
defendant  offered  to  dispose  of  another  article  covered  by 
the  same  mortgage  is  inadmissible  to  prove  the  intent  with 
which  the  offence  was  committed.    State  v.  Jeffires,  727. 

MORTGAGOR  AND  MORTGAGEE : 

1.  Where,  in  the  trial  of  an  action  to  foreclose  a  mortgage,  it 
appeared  that  plaintiffs^  attorney  with  whom  defendant's 
agent  negotiated  a  loan  to  be  secured  by  mortgage  on 
defendant's  property,  examined  the  title,  prepared  the  note 
and  mortgage,  and  directed  that  the  latter  should  be  exe- 
cuted and  acknowledged  before  a  reputable  and  honest 
probate  oflScer,  which  was  done  ;  and  it  also  appeared  that 
the  note  was  forged  and  that  the  defendant  was  induced  to 
sign  the  mortgage  by  the  fraudulent  representation  of  her 
agent ;  and  that  the  defendant  received  no  part  of  the 
money ;  and  it  further  appeared  that  the  plaintiffs'  attor- 
ney suspected  defendant's  agent,  with  whom  he  was  deal- 
ing, to  be  a  forger ;  Held,  that  the  plaintiffs'  attorney 
exercised  all  due  diligence  and  prudence  in  the  transaction, 
and  the  trial  Judge  properly  directed  the  jury  to  find  that 
the  plaintiffs  made  the  loan  without  notice  or  knowledge 
of  the  fraud  practiced  on  defendant  by  her  agent.  Medlin 
V.  Buford,  278. 

MOTION  TO  RE-INSTATE  DISMISSED  APPEAL,  490. 

MOTIVE : 

On  the  trial  of  several  persons  for  an  affray,  testimony  that 
one  of  the  defendants  who  was  the  antagonist  of  the  others 
had  stated  to  third  persons  on  the  day  of  the  difficulty  that, 
if  one  of  the  other  defendants  should  come  to  his  house 
that  night,  he  would  kill  him,  was  admissible  for  the  pur- 
pose of  impeachment  but  incompetent  to  prove  motive. 
State  V.  Qoff,  755. 

MUNICIPAL  AUTHORITIES,  Duty  of  in  Respect  to  Wharves,  1. 

MUNICIPAL  BONDS  : 

1.  The  purchaser  of  municipal    bonds  is  not  required  when 
«         looking  into  the  validity  of  an  election  on  the  issue  of  bonds 
for  a  subscription  by  a  municipality  to  the  stock  of  a  rail- 
road company,  to  go  further  than  to  find,  from  the  certifi- 
cate of  the  registrar  that  a  majority  of  the  qualified  voters 
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of  the  manicipality  had  voted  for  the  subscript  ion.  Clay- 
brook  V.  Commissioners^  466. 

2.  One  who,  before  buying  bonds  issued  under  a  vote  of  the 
qualified  voters  of  a  town,  examines  the  election  proceed- 
ings, and  finds  that  a  majority  of  the  registered  voters 
voted  in  favor  of  the  issue,  need  not  inquire  whether  the 
voters  were  legally  registered  where  the  registrar  certified 
that  each  voter  was  so  registered,  and  the  returns  of  the 
canvass  by  the  registrar  and  judges  of  election  were 
approved  by  the  county  commissioners,  though  the  result 
of  the  election  was  not  formally  declared  by  such  coinmi»- 
sioners  as  required  by  Laws  1887,  cb.  87.    Ibid. 

MUNICIPAL  DEBTS : 

1.  Where,  in  an  action  to  have  the  funds  raise<]f  by  a  special 

tax  for  the  payment  of  county  bonds  into  which  county 
orders  had  been  funded,  applied  for  that  purpose,  there  is 
nothing  in  the  pleadings  to  show  that  such  county  orders 
were  not  issued  for  the  necessary  expenses  of  the  county, 
it  cannct  be  urged  as  an  objection  to  the  complaint  that 
it  does  not  state  that  the  orders  were  issued  for  such  nec- 
essary expenses,  the  presumption  being  that  the  commis- 
sioners who  issued  the  orders  acted  in  good  faith  and 
within  the  scope  of  their  authority  under  the  Constitution 
and  laws.    McCless  v.  Meekins^  34. 

2.  The  commissioners  of  a  county  have  the  right  to  issue 

county  bonds  in  the  place  of  orders  previously  issued  for 
the  necessary  expenses  of  the  county,  without  obtaining 
the  sanction  of  a  majority  vote  of  the  qualified  voters  of 
the  county.    Ibid. 

3.  Section  7,   of  Article  VII,  of  the   Constitution,   does  not 

require  that  an  act  of  the  General  Assembly,  authorizing 
a  special  tax  to  pay  debts  of  the  county  contracted  for  nec- 
essary expenses,  shall  provide  for  the  submission  of  the 
matter  to  a  vote  of  the  people.    Ibid. 

4.  An  act  of  the  General   Assembly  (Ch.  257,   Acts  of  1^9) 

authorizing  county  commissioners  to  fund  the  indebted- 
ness of  the  county  by  issuing  bonds  and  to  levy  a  special 
tax  for  paying  them,  is  valid  in  so  far  as  it  is  applicable  to 
indebtedness  incurred  for  necessary  expenses,  but  in  so  far 
as  it  relates  to  indebtedness  not  so  incurred,  it  is  in  con- 
flict with  Section  7,  Article  VII,  of  the  Constitution.    Ibid. 

5.  Chapter  257,  Acts  of  1889,  authorized  the  levy  and  collection 

of  a  special  tax  for  the  payment  of  certain  county  bonds ; 
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Chapter  278,  Acts  of  1895,  directed  that  the  special  tax  col- 
lected ander  the  said  act  of  1889  should  be  turned  into  the 
general  county  fund ;  ffeld^  That  the  act  of  1895  is  without 
effect,  being  in  conflict  with  Section  7,  Article  V,  of  the 
Constitution,  which  provides  that  every  act  of  the  Gen- 
eral Assembly  levying  a  tax  shall  state  the  special  object 
to  which  it  is  to  be  applied,    i  bid. 

6.  An  act  of  the  General  Assembly  authorizing  the  levy  of  the 
requisite  taxes  to  pay  municipal  bonds  and  in  force  when 
the  bonds  were  issued,  enters  into  and  becomes  a  part  of 
the  contract  under  which  the  bonds  are  delivered  and 
taken,  and  cannot  be  annulled  by  subsequent  legislation. 
Ibid, 

MURDER : 

1.  On  a  trial  of  one  charged  with  murder,  the  only  evidence  of 

the  circumstances  under  which  the  homicide  was  cqfa- 
mitted,  was  contained  in  the  prisoner's  alleged  confession 
that  he  entered  the  store  of  the  deceased  to  commit  lar- 
ceny, deceased  got  between  him  and  the  door,  and  *'I 
watched  my  chance  and  jumped  on  the  old  man  and 
wrenched  his  pistol  and  the  old  man  halloed  'murder!' 
Then  I  shot  him  through  the  body.  The  old  man  said : 
'You  have  got  me.'  I  aimed  to  shoot  him  and  this  must 
have  been  when  I  shot  him  in  the  neck.  And  I  shot  him 
again  ;"  Held,  that  it  was  proper  to  instruct  the  jury  that 
in  no  view  of  the  evidence  was  the  defendant  guilty  of 
murder  in  the  second  degree  or  manslaughter,  and  they 
should  either  acquit  or  find  the  defendant  guilty  of  murder 
in  the  first  degree,  the  second  and  third  shots  being  the 
fatal  ones,  and  the  confession  showing  that  they  were  fired 
with  deliberation  and  premeditation.  State  v.  Covington, 
834. 

2.  Inasmuch  as  the  Act  of  1893  (Ch.  85,  Acts  1893),  dividing  the 

offence  of  murder  into  two  degrees,  and  making  homicide 
committed  while  perpetrating  or  attempting  to  perpetrate 
a  felony,  murder  in  the  first  degree,  provides  that  nothing 
contained  in  the  Act  shall  require  any  alteration  or  modi- 
fication of  the  existing  form  of  the  indictment  for  murder, 
it  is  not  necessary  that  an  indictment  for  murder  commit- 
ted in  the  attempt  to  perpetrate  larceny,  should  contain  a 
specific  allegation  of  the  attempted  larceny  such  allegation 
not  having  been  necessary  in  indictments  prior  to  the  said 
Act  of  1898.     Ibid. 
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MURDER,  Degrees  in : 

1.  Under  the  Act  of  1893,  Sections  1,  2  and  3  of  Chapter  85, 

Acts  of  1893,  it  is  made  the  duty  of  the  jury  alone  to  deter- 
mine in  their  verdict  whether  the  crime  is  murder  in  the 
flrst  or  second  degree ;  hence, 

2.  Where,  on  a  trial  of  one  charged  with  murder,  although  the 

defendant  introduced  no  evidence  and  all  the  evidence  for 
the  State  tended  to  shew  only  murder  in  the  first  degree, 
it  was  error  to  instruct  the  jury  that,  if  they  believed  the 
evidence,  they  should  find  the  defendant  guilty  of  murder 
in  the  first  degree.    State  v.  Qadberry,  811. 

NAVIGABLE  WATERS : 

1.  Navigable  waters  include  all  those  which  afford  a  channel 

for  useful  commerce,  and  such  are  public  highways  of  com- 
mon right.    Manufacturing  Company  v.  Railroad^  579. 

2.  The  construction  of  a  bridge  across  a  navigable  stream 

without  any  draw  therein  to  permit  the  passage  of  boats 
will  render  the  wrong  doer  liable  for  special  damage  to  a 
boat  owner  whose  business,  in  common  with  other  boat 
owners,  requires  the  transportation  of  material  for  manu- 
facturing purposes  from  a  point  below  to  a  point  above 
the  obstruction.    Ibid. 

NECESSARY  EXPENSES  OF  COUNTY  : 

1.  Where,  in  an  action  to  have  the  funds  raised  by  a  special  tax 

for  the  payment  of  county  bonds,  into  which  county 
orders  had  been  funded,  applied  for  that  purpose,  there  is 
nothing  in  the  pleadings  to  show  that  such  county  orders 
were  not  issued  for  the  necessary  expenses  of  the  county, 
it  cannot  be  urged  as  an  objection  to  the  complaint  that  it 
does  not  state  that  the  orders  were  issued  for  such  neces- 
sary expenses,  the  presumption  being  that  the  commision- 
ers  who  issued  the  orders  acted  in  good  faith  and  within 
the  scope  of  their  authority  under  the  Constitution  and 
laws.    McCless  v.  Meekins^  34. 

2.  The  commissioners  of  a  county  have  the  right  to  issue 

county  bonds  in  the  place  of  orders  previously  issued  for 
the  necessary  expenses  of  the  county,  without  obtaining 
the  sanction  of  a  majority  vote  of  the  qualified  voters  of 
the  county.     Ibid. 

3.  An    act    of  the  General   Assembly  (Ch.  257,  Acts  of  1889) 

authorizing  county  commissioners  to  fund  the  indebt-ed- 
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Dess  of  the  county  by  issuiDg  bonds  and  to  levy  a  special 
tax  for  paying  them,  is  valid  in  so  far  as  it  is  applicable  to 
indebtedness  incurred  for  necessary  expenses,  but  in  so  far 
as  it  relates  to  indebtedness  not  so  incurred,  it  is  in  con- 
flict with  Section  7,  Article  VII,  of  the  Constitution.    Ibid. 

4.  The  cost  of  the  erection  of  a  court  house  is  a  necessary 

expense  of  a  county  and  the  exercise  of  the  discretionary 
power  of  the  board  of  commissioners,  in  providing  to  meet 
it,  is  not  reviewable  by  the  courts.  Vaughn  v.  Commis 
sionerif,  429. 

5.  Under  Section  707  sub-section  of   The  Code^  as  amended 

by  Ch.  135,  Acts  of  1895,  authorizing  county  commissioners 
to  erect  necessary  county  buildings  and  raise  by  taxation 
the  money  to  pay  for  the  same,  the  board  of  commissioners 
have  the  discretionary  power  to  issue  and  sell  or  discount 
the  notes  of  the  county  to  provide  the  means  to  pay  for  a 
court  house  and  such  discretion  will  not  be  interfered  with 
by  the  courts.    Ibid. 

NEGLIGENCE : . 

1.  When  a  servant  in  blasting  rock  failed  to  cover  the  blast 

or  take  other  usual  precautions  to  restrict  within  safe 
limits  the  flight  of  the  blasted  rocks,  and  gave  no  notice 
sufficient  in  time  for  a  person  walking  on  a  road  near  by 
to  retreat  from  danger,  it  was  negligence  in  such  servant 
and  he  and  his  employer  are  responsible  in  damages  for 
injury  to  such  person.     Gates  y.  Latta,  189. 

2.  The  true  ground    for  allowing  exemplary  damages  in  an 

action  against  a  railroad  company  for  damages  on  account 
of  its  negligence,  is  personal  injury,  or,  (in  tbe  absence  of 
personal  injury)  insult,  indignity,  contempt,  &c.,  to  which 
the  law  imputes  bad  motives  towards  the  plaintiff.  Hans- 
ley  V.  Railroad^  566. 

8.  Where  a  railroad  company,  negligently  and  by  reason  of 
defective  and  inadequate  equipment,  failed  to  carry  a  pas- 
senger, to  whom  it  had  sold  an  excursion  ticket  back  to  his 
starting  point,  but  no  personal  iujurv  or  indignity  was 
inflicted  upon  him,  the  passenger^s  right  of  action  is  ex 
contractu  and  not  in  tort  and  hence  exemplary  or  punitive 
damages  oannot  be  recovered.  (Clark,  J.,  dissenting. 
(PurcelPs  case,  108  N.  C,  414),  which  was  overruled  in  Hans- 
ley's  case  (115  N.  C,  602)  is  reinstated  but  the  ground  of  the 
judgment  is  changed.)    Ibid. 
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4.  If  a  negligent  act  becomes  injarious  only  in  conseqaence  of 

the  intervention  of  the  distinct  wrongful  act  or  omission 
of  another,  the  injury  will  be  imputed  to  the  last  wrong  as 
the  proximate  cause  and  not  to  that  which  was  more 
remote.    Pickett  v.  Railroad^  616. 

5.  When  the  Court  adopted  the  rule  that  engineers  of  railroad 

trains  were  required  to  keep  a  constant  lookout  for  cattle 
and  stock,  even  between  public  crossings,  and  for  obstruct- 
ions, it  follows  that  it  is  negligeuce  in  the  engineer  to  fail 
to  see  a  helpless  person  on  the  track  whether  drunk  or 
disabled  from  other  causes.    Ibid. 

6.  It  is  negligence  in  a  railway  engineer  to  fail  to  exercise  rea- 

sonable care  in  keeping  a  lookout  for  apparently  helpless 
or  infirm  beings  on  the  track  and  the  failure  to  do  so  will 
be  deemed  the  proximate  cause  of  a  resulting  injury  to  one 
so  lying  on  {he  track,  notwithstanding  such  person  may 
have  been  negligent  in  going  upon  the  track,  the  true  rule 
being  in  such  cases  that  he  who  has  the  last  clear  chance  to 
avert  an  injury,  notwithstanding  the  previous  negligrenee 
of  another,  must  be  considered  as  solely  responsible  for  the 
injury.    Ibid. 

7.  The  engineer  of  a  train  may  reasonably  assume  that  a  per- 

son whom  he  sees  walking  on  a  footpath  at  the  end  of  the 
crossties,  along  the  railroad  track,  and  going  in  the  same 
direction  as  the  train,  will  either  stay  on  the  path  or  will 
step  further  off  from  the  track  when  he  sees  the  train. 
Matthews  v.  Railroad,  640. 

8.  Where  a  person  walking  on  a  footpath  at  the  end  of  the 

crossties  along  a  railroad  track,  in  the  day  time,  and  on 
the  approach  of  a  train  going  in  the  same  direction,  became 
confused  and  moved  towards  the  track  instead  of  away 
from  it  and  was  struck  by  the  train  and  injured,  his  negli- 
gence and  carelessness  being  the  immediate  cause  of  the 
injury,  will  preclude  him  from,  recovery  although  the  engi- 
neer may  have  been  negligent  In  not  giving  a  warning 
whistle  or  signal.    Ibid. 

9.  A  railroad  company  is  liable  for  any  damage  that  may  result 

to  owners  of  land  adjacent  to  its  right  of  way  caused  by 
the  spreading  of  fire  which  originates  from  the  falling  of 
sparks  from  its  engine  upon  grass  or  other  inflammable 
material  negligently  left  upon  the  right  of  way.  Blue  v. 
Railroad,  644. 

10.  In  an  action  against  a  railroad  company  for  damages  from 
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fire  alleged  to  have  been  started  by  eparks  from  defend- 
ant's engine,  an  instruction  that  it  was  defendant's  duty 
to  keep  its  track  clear  of  substances  liable  to  be  ignited  by 
spares  as  tar  as  might  be  necessary  to  prevent  fires,  even 
to  the  full  width  of  the  right  of  way,  was  proper.    Ibid, 

11.  In  such  case  an  instruction  that  it  was  defendant's  duty  to* 
equip  its  road  with  modern  appliances  **8ufBcient  to  guard 
against  the  escape  of  fire,"  and  to  have  its  engines  manned 
by  competent  men,  and  that  if  the  jury  "were  satisfled"^ 
that  the  engine  had  modern  appliances  to  guard  against 
fires,  and  was  manned  by  competent  men,  and  was  care- 
fully operated,  there  would  be  no  negligence  in  respect  to 
the  engine,  sufficiently  shows  the  duty  of  defendant. 
Ibid, 

12.  Where  a  person  voluntarily  exposes  himself,  his  buggy  and 
mule  to  the  risk  of  an  accident  which  may  result  from  the 
animal's  taking  fright  at  a  noise  usually  incident  to  the 
running  of  an  electric  car,  and  there  is  no  testimony  tend- 
ing to  show  that  the  motorman  in  charge  of  the  car  wan- 
tonly or  maliciously  made  unnecessary  noise  for  the 
purpose  of  scaring  the  animal,  the  street  railway  company 
is  not  responsible,  on  account  of  its  failure  to  stop  the  car 
(in  the  absence  of  a  collision),  for  injuries  caused  by  the 
frightened  animal.    Doster  v.  Street  Railway ^  651. 

13.  Where  in  such  case,  the  animal  rushes  upon  the  track  in 
front  of  the  car,  the  company  is  answerable  for  the  conse- 
quences of  a  collision,  only  where,  by  proper  watchfulness 
on  the  part  of  the  motorman,  the  danger  might  have  been 
foreseen  and  the  injury  prevented  by  using  the  appliances 
at  his  command  to  stop  the  car.    Ibid. 

14.  Where  a  telegraph  company  is  shown  to  be  negligent  in  the 
delivery  of  a  message  received  by  its  agont  for  transmis- 
sion, the  sender  may  recover  compensatory  damages  for 
mental  anguish  sulTered  by  him  in  consequence  of  delay 
in  the  delivery  of  the  message.  JSherrill  v.  Telegraph  Co,, 
352. 

15.  Where  a  rule  of  a  telegraph  company  required  the  opera- 
tor to  telegraph  back  for  a  better  address,  if  the  address 
given  was  doubtful,  his  failure  to  do  so  when  the  sendee 
could  not  be  found  at  the  given  address  was  negligence 
which  was  not  excused  by  the  fact  that  he  thought  the 
operator  at  the  sendiog  office  had  given  all  the  information 
he  could.    Ibid. 
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16.  W  eie  a  telegram  annouDcing  the  serious  illness  of  a  per- 
son and  requested  an  immediate  answer  was  sent  by  a 
chance  messenger,  not  in  the  employ  of  a  telegraph  com- 
pany, to  a  person  having  the  same  surname  but  not  the 
same  initials  as  the  addressee  and  who  lived  near  the  tele- 
graph office,  and  no  answer  to  the  telegram  was  elicited, 
and  no  explanation  was  sought  by  the  agent  why  the 
requested  answer  to  so  urgent  a  message  was  not  returned, 
and  no  investigation  was  thereupon  made  to  ascertain 
whether  the  message  had  been  delivered  to  the  proper  per- 
son ;  JETeld^  that  the  jury  were  properly  instructed  that, 
upon  such  facts,  the  defendant  telegraph  company  was 
negligent.    Ibid, 

17.  Although  the  sender  of  a  telegram  did  not  exercise  due 
care  in  making  special  arrangements  for  the  delivery  of  an 
answer  by  failing  to  give  his  precise  address,  but  did  leave 
a  sufficient  sum  in  the  hands  of  defendant's  agent  to  pay 
for  the  delivery  of  the  answer  at  a  place  where  the  sender 
was  known  to  reside  and  to  which  there  was  a  daily  mail, 
yet,  that  fact  will  not  excuse  the  negligence  of  the  tele- 
graph company  in  delivering  the  message  to  a  person  other 
than  the  addressee,  and  in  failing  to  elicit  the  requested 
answer  to  the  message  so  urgently  requiring  it.    Ibid, 

18.  In  the  trial  of  an  action  in  which  the  negligence  of  defend- 
ant is  charged  and  the  contributory  negligence  of  plaintiff 
is  set  up  as  a  defense,  the  trial  Judge  may,  in  bis  discre- 
tion, use  two  or  three  issues  or  confine  the  jury  to  one. 
Ibid. 

19.  Where,  in  an  action  for  damages  for  failing  to  deliver  a 
telegram,  three  issues  were  submitted — first,  whether 
defendant  was  negligent ;  second,  whether  plaintifiF  was 
guilty  of  contributory  negligence,  and,  third,  whether  the 
contributory  negligence  was  the  cause  of  the  injury ;  Held^ 
that  the  submission  of  such  issues  was  not  prejudicial 
when  accompanied  with  instructions  that,  if  defendant 
was  negligent  in  failing  to  find  the  addressee  of  the  tele- 
gram and  in  failing  to  notify  the  sender  of  such  failure, 
such  omission  of  duty,  and  not  the  remote  want  of  care  on 
the  part  of  the  sender  in  failing  to  furnish  a  more  particu- 
lar description  of  the  place  where  the  addressee  resided, 
waf  the  proximate  cause  of  the  injury.     Ibid. 
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NEGLIGENCE: 

1.  While  it  is  the  duty  of  one  crossing  a  railroad,  in  a  vehicle, 

to  exercise  ordinary  care  for  the  safety  of  the  animal  he  is 
driving,  he  has  the  right  to  assume  that  the  railroad  com- 
pany has  discharged  its  duty  to  the  public  by  keeping  the 
crossing  in  safe  condition.     Tankard  v.  Railroad^  558. 

2.  Where  one  drove  up  to  a  crossing  and  saw  that  the  space 

between  the  end  of  &  railroad  car  and  the  end  of  the  plank 
crossing  was  wide  enough  to  allow  his  vehicle'  to  pass,  he 
was  not  culpable  in  attempting  to  cross  without  delay 
unless  there  was  reason  to  apprehend  danger  from  an 
approaching  car  or  unless  he  had  warning  of  a  defect  in 
the  crossing  and  disregarded  it.    Ibid, 

8.  In  the  trial  of  an  action  for  damages  for  injury  to  plaintifT-s 
mule  at  a  railroad  crossing,  it  appeared  that  before  plain- 
tiflT's  servant  attempted  to  drive  over  a  crossing  partially 
obstructed  by  defendant's  car  but  leaving  eight  feet  of 
highway,  the  defendant's  servant  tpld  him  to  wait  a  min- 
ute and  the  train  would  move  on,  and  his  son  and  com- 
panion said  to  his  father  *^you  had  better  not  drive  on  the 
mule  is  scary  ;"  plaintiff's  servant  struck  the  mule  saying 
"there  is  room  enough,"  and  as  he  was  crossing  the  mule 
became  frightened  and  shying  from  the  car  stepped  into  a 
hole  between  the  tracks  but  within  the  limits  of  the  high- 
way, and  was  injured  ;  Held,  that  in  no  aspect  of  the  tes- 
timony did  the  defendant  have  a  right  to  demand  the  sub- 
mission to  the  jury  of  the  question  of  contributory  negli- 
gence. (Quere,  whether  it  was  not  negligence  on  the  part 
of  the  defendant  to  fail  to  warn  the  driver  against  the 
defective  plank  and  whether  that  omission  of  duty  would 
not  have  been  deemed  the  proximate  cause  of  the  injury 
even  if  the  driver  had  been  guilty  of  antecedent  contribu- 
tory negligence.)    Ibid. 

4.  Where,  in  the  trial  of  of  an  action  ♦for  damages  resulting 
from  a  defective  crossing,  the  question  of  defendant's  neg- 
ligence depended  upon  the  finding  as  to  the  defects  in  the 
highway,  it  was  competent  to  elicit  from  a  witness  a  des- 
cription of  the  exact  condition  of  the  crossing.    Ibid. 

NEGOTIABLE  INSTRUMENTS,  176 : 

1.  A  draft  having  been  accepted,  the  drawee  becomes  primar- 
ily liable  and  in  the  event  of  dishonor  notice  must  be 
given  to  all  who  are  secondarily  liable  as  drawer  and 
endorser.    Bank  v.  Bradley,  520. 
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2.  If  the  paper  is  in  fact,  accommodation  paper  then,  notwith- 
standing its  form,  the  drawer  is  primarily  liable  and  not 
entitled  to  notice  but  the  burden  of  showing  this  ia  upon 
the  holder.    Ibid. 

8.  In  the  case  of  an  inland  bill  protest  is  not  necessary  bat 
notice  of  dishonor  must  be  given  with  the  same  prompt- 
ness as  of  a  protest.    Ibid, 

4.  Reasonable  notice  of  dishonor  of  an  inland  bill  is  one  which 
is  sent  by  the  first  post  after  the  day  of  dishonor.    Ibid, 

NEW  TRIAL,  Partial : 

Where,  in  an  action  for  death  by  wrongful  act,  the  only  error 
is  in  an  instruction  as  to  damages,  a  new  trial  may  be 
granted  upon  that  issue  alone.  (Tillett  v.  Railroad  Co., 
115  N.  C,  662,  followed.)    Pickett  v.  Railroad,  616. 

NEXT  OF  KIN: 

Next  of  kin  have  no  right  to  be  made  parties  in  an  action  against 
an  administrator.    Byrd  v.  Byrd,  523. 

NOLLE  PROSEQUI,  Termination  of  Action  : 

A  nolle  prosequi  is  a  sufficient  termination  of  a  criminal  pro- 
ceeding to  entitle  the  defendant  therein  to  malnt-ain  his 
action  for  malicious  prosecution  unless  it  appears  from  the 
record  that  \ie procured  the  proceeding  to  be  so  terminated. 
Marcus  v.  Bernstein,  31. 

NON-SUIT,  191. 

NOTES  IN  RENEWAL  OF  OLD  NOTES,  Security  Not  Released  : 

The  acceptance  of  new  notes  *'in  renewal  and  in  lieu  of  the 
former  notes"  given  for  the  purchase  of  property,  is  not  a 
novation  or  a  relinquishment  of  the  security  afforded  by 
registration  of  an  agreement  that  the  vendor  should  retain 
title  until  such  notes  are  paid.    Barrington  v.  Skinner,  47. 

NOTICE  TO  DRAWEE  OF  NON-PAYMENT  OF  DRAFT  : 

1.  A  draft  having  been  accepted,  the  drawee  becomes  primarily 

liable  and  in  the  event  of  dishonor  notice  must  be  given  to 
all  who  are  secondarily  liable  as  drawer  and  endorser. 
Bank  v.  Bradly,  526. 

2.  If  the  paper  is  in  fact,  accommodation  paper  then,  notwith- 

standing its  form,  the  drawer  is  primarily  liable  and  not 
entitled  to  notice  but  the  burden  of  showing  this  is  upon 
the  holder.    Ibid. 
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8.  In  the  case  of  an«  inland  bill  protest  is  not  necessary  but 
notice  of  dishonor  must  be  given  with  the  same  prompt- 
ness as  of  a  protest.    Ibid, 

4.  Reasonable  notice  of  dishonor  of  an  inland  bill  is  one  which 
is  sent  by  the  first  post  after  the  day  of  dishonor.    Ibid. 

NOVATION,  544. 

OBSTRUCTION  IN  NAVIGABLE  STREAM  : 

1.  While  the  damage  recoverable  in  a  civil  action  founded 

.upon  the  obstruction  of  a  public  highway  must  be  special, 
and  such  as  is  not  common  to  every  one  who  actually  does 
pass  or  may  travel  on  it,  yet  the  wrong  may  be  to  a  num- 
ber or  to  a  x^las  s  af  persons,  and  each  may  have  a  right  of 
redress.    Mfg.  Co.  v.  Railroad^  57?. 

2.  The  construction  of   a    bridge  across  a  navigable  stream 

without  any  draw  therein  to  permit  the  passage  of  boats 
will  render  the  wrong  doer  liable  for  special  damage  to  a 
boat  owner  whose  business,  in  common  with  other  boat 
owners,  requires  the  transportation  of  material  for  manu- 
facturing purposes  from  a  point  below  to  a  point  above  the 
obstruction.    Ibid. 

3.  In  such  cases  it  is  immaterial  whether  the  owner's  boat  is 

licensed  or  does  business  as  a  common  carrier,  as  well  as 
for  the  transportation  of  the  owner's  own  materials.     Ibid. 

4.  Where  the  owner  of  a  boat  was  compelled  by  an  obstruc- 

tion across  a  navigable  river  to  unload  his  cargo  of  cotton 
seed,  but,  instead  of  procuring  another  conveyance,  left 
the  seed  exposed  to  the  weather,  and  it  was  injured ;  Ifeld^ 
that  the  measure  of  damages  was  the  value  of  the  boat  for 
the  time  it  was  delayed,  including  reasonable  wages  paid 
to  the  crew,  but  that  no  recovery  could  be  had  for  injury 
to  the  seed  from  exposure,  or  for  the  cost  of  unloading  it. 
Ibid. 

OFFICERS,  Election  of,  158. 

OFFICER  OF  CORPORATION,  Claim  for  Salary  : 

While  it  is  true  that  the  powers  of  stockholders  and  directors 
of  a  corporation  cease  upon  the  appointment  of  a  receiver 
and  they  can  make  no  contract  to  bind  the  company  there- 
after, yet,  where  after  the  appointment  of  a  receiver,  an 
officer  of  a  corporation  filed  a  claim  for  salary  for  a  year 
ending  after  the  appointment,  it  was  error  to  decree  that 
he  was  entitled  to  compensation  only  up  to  the  date  on 
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which  the  receiver  took  charge,  without  hearing  evidence 
or  giving  such  officer  an  opportunity  to  show  that  he  bad 
a  contract  of  employment  with  the  company  for  the 
entire  year.    Lenoir  v.  Improvement  Company^  471. 

OFFICE,  Title  to : 

1.  In  an  action  in  the  nature  of  a  quo  warranto^  the  plaintifiTs 

right  to  recover  depends  upon  his  own  right  to  the  office 
and  not  upon  any  defect  in  defendant's  title.  Stanford  v. 
Ellington,  158. 

2.  Where  the  title  to  an  office  depends  upon  the  passage  of  a 

bill  acted  upon  by  the  Legislature  but  not  evidenced  by 
ratification  and  signatures  of  the  presiding  officers  of  the 
two  Houses  and  by  deposit  in  the  office  of  the  Secretary 
of  State,  the  records  or  minutes  of  the  proceedings  of  the 
two  Houses  may  be  resorted  to  for  proof  of  their  action. 
Ibid, 

3.  Where  it  appeared  from  the  roll-call  of  the  House  of  Rep- 

resentatives that  a  quorum  was  present  upon  its  assem- 
bling on  a  certain  day,  but  upon  a  roll-call  on  an  election 
of  an  officer,  and  before  any  record  of  adjournment 
appeared,  a  less  number  than  a  quorum  voted,  it  will  not 
be  presumed  that  a  quorum  was  present  at  such  election. 
Ibid. 

4.  Where  the  quorum  is  not  fixed  by  the  Constitution  or  power 

creating  a  legislative  body,  the  general  rule  is  that  a  quo- 
rum consists  of  a  majority  of  all  the  members  of  the  body, 
and  a  majority  of  such  majority  is  required  to  transact 
business.    Ibid. 

5.  Where,  in  the  attempted  election  of  an  officer  by  the  joint 

vote  of  the  Senate  and  House  of  Representatives,  28  mem- 
bers of  the  first  named  body  ( being  one  more  than  a  quo- 
rum) voted,  but  only  48  members  of  the  House  of  Repre- 
sentatives (being  13  less  than  a  quorum)  voted,  there  was 
a  failure  to  elect.    Ibid. 

OFFICIAL  BOND,  117. 

OFFICIAL  BOND,  Breach  of,  105. 

ORDINANCE,  City: 

1.  City  ordinances  are  valid  which  forbid  '^disorderly  conduct" 
not  amounting  to  an  indictable  nuisance  or  other  offence 
forbidden  by  the  general  law  of  the  State. 
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2.  To  call  one  a  ^^damned  highway  robber,"  in  a  public  restau- 
rant, in  a  voice  bo  loud  as  to  be  heard  on  the  street,  is 
properly  punishable  under  a  city  ordinance  prohibiting 
disorderly  conduct.     State  v.  Sherrard^  716. 

OWNERSHIP,  Acts  of,  when  Evidence,  15. 

PAROL  EVIDENCE  : 

Where  the  assignment  to  a  widow  of  her  year's  support  from 
her  husband's  estate  included  '*one-half  of  boat,"  and  it 
was  proved  in  an  action  relating  to  the  title  thereto  that 
her  husband  was  interested  in  but  one  boat ;  Held,  that 
such  assignment  was  not  void,  and  parol  evidence  was 
admissible  to  identify  the  boat  as  the  one  in  which  the 
husband  had  a  half  interest.    Lupton  v.  Lupton^  30. 

PAROL  TRUST.    (See  also  "Trusts.") 

1.  Where  land  was  sold  under  judicial  proceedings  and  the 

purchaser  died  before  title  was  executed  to  him  and  the 
owner  of  the  land  (the  defendant  in  the  proceedings)  in 
open  court  consented  that  the  deed  should  be  made  to  the 
Iieirs  of  the  deceased  purchaser,  he  is  etopped,  in  an  action 
by  the  heirs  of  such  purchaser  for  pessession  of  the  land, 
to  claim  that  the  deceased  purchaser  bought  the  land 
under  an  agreement  to  reconvey  to  him  on  payment  of  the 
amount  bid.    Fleming  v.  Strohecker,  366. 

2.  Where,  in  such  case,  the  owner  set  up  an  alleged  parol  trust 

by  one  of  the  heirs  of  the  purchser  that  he  should  have  the 
land  upon  payment  of  the  amount  bid  by  the  ancestor: 
proper  issues  should  have  been  submitted  to  the  jury  on 
the  proof  offered  as  to  the  alleged  agreement  of  the  one 
heir  raising  a  trust  to  the  extent  of  such  heir's  share  in  the 
land.    Ibid. 

3.  Where  one  buys  land  at  a  judicial  sale  having  previously, 

in  contemplation  of,  or  at  the  time  of  the  bidding,  agreed 
to  buy  and  hold  it  subject  to  the  right  of  another  to  repay 
the  purchase  money  and  demand  a  reconveyance,  a  trust 
is  created  upon  the  transmutation  of  the  legal  estate,  our 
statute  not  requiring  that  declarations  of  trust  shall  be 
manifested  and  proved  by  some  writing.  Cobb  v.  Edwards, 
244. 

4.  In  such  case,  the  proof  must  be  strong,  clear  and  convincing 

that  the  agreement  was  made  before,  in  contemplation  of 
or  at  the  time  of  the  sale  and  must  be  supported  by  evi- 
dence equally  strong  of  independent  facts  or  circumstances 
117_62 
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inconsistent  with  a  purpose  on  the  part  of  the  purchaser 
to  hold  the  land  for  himself.    Ibid. 

5.  Where,  in  the  trial  of  an  action  in  which  it  is  sought  to 

establish  such  a  trust,  it  appears  to  the  Court  that  there  is 
no  evidence  of  the  kind  required  by  law  to  entitle  the  plain- 
tiff to  the  relief,  he  may  so  declare,  but  where  such  evi- 
dence does  appear  it  is  the  duty  of  the  court  to  tell  the  jury 
that  the  law  requires  clear,  strong  and  convincing  proof  to 
show  the  agreement  and  that  it  is  their  province  to  deter- 
mine whether  the  testimony  offered  does  so  convince  them 
of  its  truth.    Ibid. 

6.  The  purchaser  at  a  judicial  sale  of  the  land  of  intestate  was 

W.,  the  husband  of  one  of  the  four  heirs  of  intestate.  J., 
another  heir,  was  guardian  of  the  two  remaining  heirs,  E. 
and  C.  C.  testified  that  he  heard  J.  ask  W.  to  buy  it  at 
the  sale  and  that  he  agreed  to  purchase  it,  and  hold  it  till 
*'we"  could  redeem  it.  Another  testified  that  during  the 
bidding  W.  asked  another  person  not  to  bid,  as  he  was 
bidding  for  J.  and  E.  Another  testified  that  he  heard  W. 
say  that  his  wife  and  J.  had  asked  him  to  buy  the  land  for 
them,  and  he  was  going  to  do  so.  Another  testified  that 
W.  said  they  had  asked  him  to  buy  it  and  he  was 
going  to  buy  it  to  keep  it  in  the  family.  Another 
testified  that  W.  said  he  would  be  willing  for  the  heirs 
to  have  it  back  if  they  would  pay  his  money  and  inter- 
est. Another  testified  that  after  the  sale  W.  told  him 
J.  had  asked  him  to  buy  it,  and  he  agreed  to,  and,  if 
they  would  pay  the  money  back,  he  would  convey  the  land 
back.  Others  testified  to  declarations  of  W.  that  he  had 
bought  it  for  them,  and  had  turned  it  over  to  J.  to  rent, 
the  rents  to  be  paid  to  him  till  the  debt  for  the  purchase 
money  was  discharged  ;  Htld^  sufficient  to  show  an  under- 
standing that  the  land  was  to  be  bought  for  the  heirs, 
according  to  their  interests.    Ibid. 

PARTIES : 

1.  In  an  action  against  a  married  woman  for  the  possession  of 

personal  property  claimed  by  the  plaintiff  under  a  chattel 
mortgage  given  by  her  husband,  where  it  is  alleged  in  the 
complaint  and  admitted  of  demurrer  that  the  husband  is  a 
non-resident  and  a  fugitive  from  justice,  the  husband  is 
not  a  necessary  party.    Heath  v.  Morgan^  504. 

2.  The  heirs  or  next  of  kin  of  a  deceased  have  no  right  to  be 

made  parties  to  an  action  on  account  against  the  ad  minis- 
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trator,  although  they  alleged  collusion  between  the  plain- 
tiflf  and  the  administrator.    Byrd  v.  Byrd^  523. 

3.  Where,  at  the  term  at  which  the  action  stood  for  trial,  the 

heirs  of  the  decendent  were,  by  consent  of  the  administra- 
tor, made  parties  to  an  action  by  a  creditor  against  him  to 
recover  a  debt  alleged  to  be  due  by  the  decendent,  such 
consent  by  the  administrator  being  upon  the  condition 
that  they  should  not  plead  the  statute  of  limitation,  they 
had  no  right  to  interpose  such  plea  or  any  other,  without 
the  consent  of  the  court.    Ibid. 

4.  Where  an  old  corporation  is  by  a  transfer  of  all  its  property, 

franchises  and  privileges,  merged  into  a  new  corporation 
with  the  same  stockholders  and  directors  as  the  old,  which 
assumes  all  the  liabilities  of  the  old  corporation.  Section 
667  of  The  Code,  providing  for  a  continuance  of  a  corpora- 
tion for  three  years  after  its  charter  expires  to  wind  up  its 
business,  does  not  apply  so  as  to  make  the  old  corporation 
a  necessary  party  to  the  action  against  the  new.  Fi'ied- 
enwald  v.  Tobacco  Works,  544. 

PARTITION  AMONG  REMAINDERMEN,  512. 

PARTNERSHIP : 

1.  A  note  executed  by  a  member  of  a  partnership  to  a  third 

party  who,  as  surety  and  for  the  accommodation  of  the 
maker,  endorses  it  and  receives  no  benefit  from  it,  cannot 
be  the  subject  of  an  action  at  law  against  the  endorser  by 
the  firm,  nor,  in  case  of  the  death  of  the  maker  of  the  note, 
can  the  surviving  partner  maintain  an  action  on  the  note 
against  the  accommodation  endorser  unless  the  firm  be 
insolvent.    Fatton  v.  Carr^  176. 

2.  Where  the  surviving  partner  of  a  firm  is  appointed  receiver 

of  the  firm,  he  cannot  maintain  an  action  against  one  who, 
as  surety  and  for  the  accommodation  of  the  deceased  part- 
ner, endorsed  the  latter's  note  which  was  discounted  by  the 
firm,  if  it  appears  that  the  assets  of  the  partnership  are 
sufficient  to  pay  its  debts  and  leave  a  surplus  against  the 
deceased  partner's  share  of  which  the  note  can  be  charged. 
Ibid. 

3.  The  surety  of  a  deceased  partner  on  a  debt  due  to  the  part- 

nership has  the  right  to  compel  the  application  of  such 
deceased  partner^s  share  of  the  assets  in  the  hands  of  the 
surviving  partner  to  the  payment  of  the  debt  in  exonera- 
tion of  such  surety's  liability.    Ibid. 
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PARTNERSHIP,  Insolvent: 

1.  The  real  estate  of  an  insolvent  partnership  will  be  consid- 

ered personalty  for  the  payment  of  the  firm's  debts  and  for 
the  exoneration  of  a  surety's  liability  as  against  the  claim 
of  the  dower  of  the  wife  of  a  deceased  partner.    Sparger  v. 

Moore^  449. 

2.  The  value  of  the  real  estate  of  an  insolvent  partnership  can- 

not be  taken  into  consideration  in  estimating  the 
dower  of  the  widow  of  a  deceased  partner  in  his  individual 
real  estate  so  as  to  increase  such  dower  allotment.     Ibid. 

8.  One  to  whom  the  property  of  an  insolvent  firm  was  con- 
veyed  for  the  payment  of  the  firm's  debts  should  proceed, 
through  an  order  of  court,  to  enforce  the  trust  by  a  sale  of 
the  property,  and  distribute  the  proceeds.    Ibid, 

PAUPER  APPEAL.  (See  **Appeal.") 

PENALTY : 

The  Statute  (Section  3841  of  The  Code)  does  not  make  one  lia- 
ble to  the  penalty  therein  imposed  until  after  his  refusal 
to  allow  the  standard  keeper  to  seal  and  stamp  the 
weights.    Sutton  v.  Fhillips^  228. 

PENDENCY  OF  ANOTHER  ACTION  : 

While  an  action  is  pending  in  one  county  to  ascertain  the  lia- 
bility of  a  decased  surety  on  a  guardian  bond,  an  action 
cannot  be  maintained  in  another  county  for  the  same  pur- 
pose and  for  the  additional  purpose  of  subjecting  the 
decen dent's  lands  to  the  payment  of  the  unascertained  lia- 
bility.   McNeill  V.  Currie,  341. 

PER  CAPITA  DISTRIBUTION  : 

The  words  **to  be  equally  divided"  used  in  a  will,  require  a 
distribution  of  the  property  per  capita  among  the  persons 
named,  except  when  other  language  of  the  will  or  the 
manifest  intent  requires  otherwise.  Johnston  v.  KnighU 
122. 

PERJURY  : 

An  Indictment  for  perjury  which  omits  the  word  ''feloniously'' 
as  characfterizing  the  charge  is  fatally  defective  under  Ch. 
205,  Acts  of  1891,  which  makes  all  criminal  offences,  punish- 
able by  death  or  imprisonment  in  the  State  penitentiary, 
felonies.    State  v.  Shaw,  764. 
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PERSONAL  PROPERTY,  Conditional  Sale  of : 

1.  An  instrument  relating  to  the  Bale  of  an  article  of  personal 

property  which  provided  that,  when  all  the  notes  given 
for  its  purchase  should  be  paid,  the  title  should  vest  in  the 
purchaser,  is  a  conditional  sale.  Barrington  v.  Skinner, 
47. 

2.  An  instrument  constituting  a  conditional  sale  of  personal 

property  is  properly  registered  in  the  county  where  the 
purchaser  resides  and  in  case  of  the  latter's  removal  to 
another  county,  with  the  property,  need  not  be  again 
recorded  in  the  latter  county.    Ibid, 

PLEADING,  664  : 

1.  In  an  action  to  have  the  funds  raised  by  a  special  tax 

applied  to  the  purpose  for  which  it  was  levied,  to- wit,  the 
payment  of  county  bonds  issued  in  settlement  of  debts 
incurred  by  the  county,  the  complaint  alleged  that  the 
county  orders,  to  fund  which  the  bonds  were  issued,  were 
'^ valid  and  overdue  ;^^  Held,  that  such  allegation  was  suffi- 
cient without  specially  alleging  that  the  orders  were  given 
for  the  necessary  expenses  of  the  county,  or  by  the  sane- 
tion  of  a  majority  vote  of  the  qualified  voters  of  the 
county.    McCless  v.  Meekins,  84. 

2.  Where,  in  an  action  to  have  the  funds  raised  by  a  special 

tax  for  the  payment  of  county  bonds,  into  which  county 
orders  had  been  funded,  applied  for  that  purpose,  there  is 
nothing  in  the  pleadings  to  show  that  such  county  orders 
were  not  issued  for  the  necessary  expenses  of  the  county, 
it  cannot  be  urged  as  an  objection  to  the  complaint  that  it 
does  not  state  that  the  orders  were  issued  for  such  neces- 
sary expenses,  the  presumption  being  that  the  commis- 
sioners who  isiiued  the  orders  acted  in  good  faith  and 
within  the  scope  of  their  authority  under  the  Constitution 
and  laws.    Ibid 

3.  Plaintiff,  in  an  action  in  which  defendants  set  up  a  counter- 

claim, failed  to  reply  thereto  and  defendants  prayed  judg- 
ment absolute,  but  did  not  except  to  the  refusal  of  judg- 
ment or  to  the  order  of  reference  then  made ;  Held,  that 
the  defendants,  by  such  failure  to  except,  waived  the  right 
to  judgment  on  their  counter-claim  for  want  of  a  reply. 
Faucette  v.  Ludden,  170. 

4.  Where,  in  an  action  by  the  consignee  of  goods  for  commis- 

sions on  sales,  the  defendants  set  up  a  counter-claim  alleg- 
ing that  they  are  endamaged  in  a  certain  sum  by  plain- 
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tiff^B  violation  of  an  agreement  not  to  sell  any  goods 
except  those  of  the  defendants,  the  proper  judgment,  in 
case  of  a  failure  of  plaintiff  to  reply  to  such  counter-claim, 
is  by  default  and  enquiry  and  not  a  judgment  absolute  for 
the  sum  demanded  in  the  counter-cliiim.    Ibid. 

5.  Where,  in  an  action  by  a  consignee  to  recover  commissions 

on  sales,  the  defendants  alleged  by  way  of  counter-claim 
that  plaintiff  had  violated  his  agreement  not  to  sell  any 
goods  except  those  of  the  defendants  and  to  diligently 
push  the  sale  of  the  latter,  and  it  appeared  that  plaintiff 
had  sold  some  goods  other  than  those  of  defendants  to 
three  parties  to  whom  he  could  not  have  sold  defendants* 
goods  and  there  was  no  proof  that  he  had  neglected 
defendants^  business ;  Held^  that,  no  damage  having  been 
proven,  defendants  could  not  recover  for  the  breach  of 
contract.    Ibid, 

6.  Where  the  complaint  in  an  action  on  two  notes  set  out  each 

note  as  a  separate  cause  of  action  and  the  defendant 
answered  as  to  one  only,  it  was  error  to  refuse  judgment 
on  the  note  to  which  no  defense  was  interposed  and  from 
such  refusal,  being  a  denial  of  a  substantial  right,  an 
appeal  was  properly  taken.  In  such  case,  judgment  should 
have  been  given  on  the  one  note  and  the  cause  continued 
as  to  the  other.     Curran  v.  Kerchner,  264. 

7.  Where,  in  an  action  for  abuse  of  legal  process  by  the  defend- 

ant in  causing  the  arrest  of  the  plaintiff  for  the  purpose  of 
compelliner  him  to  pay  defendant's  claim,  out  of  property 
exempt  from  execution,  the  complaint  alleged  that  defend- 
ant's affidavit,  on  which  the  warrant  of  arrest  was  issued, 
stated  that  plaintiff  was  about  to  "remove"  himself  from 
the  State ;  Held,  that  it  sufficiently  appeared  from  the 
complaint  that  plaintiff  was  a  resident  of  the  State  at  the 
time  the  warrant  of  arrest  was  issued.  Lockhart  v.  Bear^ 
298. 

8.  Admissions  in  an  answer  of  a  fact  necessary  to  be  stated  in 

the  complaint  will  be  considered,  for  jurisdictional  pur- 
poses, in  aid  of  the  complaint  which  does  not  state  such 
fact  directly,  but  only  by  implication  ;  hence,  where  it  was 
necessary  to  state  in  the  complaint  in  an  action  that  the 
plaintiff  was,  at  the  time  of  his  arrest,  a  resident  of  the 
State  and  entitled  to  his  personal  property  exemption,  a 
statement  in  the  answer  that  defendant  sent  a  person  to 
the  place,  within  the  State,  where  plaintiff  did  business, 
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and  where  he  lived,  supplied  the  ommission  of  the  direct 
statement  in  the  complaint  of  the  fcust  of  residence.    Ibid, 

9.  Where  a  complaint  stated  that  the  plaintiff,  having  funds 

deposited  in  a  bank,  in  consequence  of  rumors  of  its 
embarassment  went  to  withdraw  his  deposit  but  was 
assured  of  its  entire  solvency  by  the  defendant,  vice-presi- 
dent and  director  of  the  bank,  who  said  to  him  **we  have 
all  the  money  you  want,  you  need  never  have  any  fears  of 
this  bank  as  long  as  I  am  in  it^^  and,  relying  upon  such 
representations,  plaintiff  allowed  his  deposit  to  remain 
until  the  bank  failed  and  the  bank  was,  in  fact,  insolvent 
at  the  time  such  representcftions  were  made ;  Held,  that 
the  complaint  stated  a  cause  of  action  and  defendant  is 
liable  personally  to  the  plaintiff  for  the  loss  incurred  by 
him  by  the  failure  of  the  bank.  Townsend  v.  Williams, 
380. 

10.  Where,  in  an  action  for  recovery  of  land,  the  defendant 
denied  plaintiff^s  title,  unlawfully  withholding  possession, 
&c.,  but  averred  nothing  more,  it  was  not  competent 
on  the  trial  for  defendant  to  prove  that  she  had  been  in 
possession  for  seven  years  under  an  unregistered  deed 
which  wa^  lost.  Such  a  defense  is  an  equitable  one  and  to 
be  available  must  be  set  up  by  answer  as  a  defense  in  a 
court  of  equity.     Wilson  v.  Wilson,  351. 

11.  In  an  action  brought  by  tlie  county  Board  of  Education 
against  a  sheriff,  on  his  official  bond,  for  failure  to  pay  over 
the  taxes  levied  for  school  purposes,  the  complaint  need 
not  allege  that  the  county  commissioners  have  refused  to 
bring  an  action  for  the  purpose,  since,  by  Section  28, 
Chapter  199,  Acts  of  1889,  The  Code,  Section  2563,  was 
amended  so  as  to  make  the  county  Board  of  Education  the 
proper  relator  in  such  an  action.  Board  of  Education  v. 
Wall,  382. 

12.  Where  a  plaintiff  in  any  case,  or  a  defendant  in  an  action 
involving  the  title  to  land  in  obedience  to  an  order  to 
enlarge  his  bond,  files  an  additional  undertaking,  with 
new  sureties,  and  in  a  sum  named  in  the  order,  the  first 
bond  is  not  discharged  and  the  new  bond  is  not  a  substi- 
tute for,  but  an  addition  to,  the  original  undertaking. 
Smith  V.  Whitten,  390. 

13.  A  simple  denial  in  an  answer  in  ejectment  (brought  before 
the  passage  of  Ch.  6,  Acts  of  1893)  that  defendant  is  wrong- 
fully and  unlawfully  in  possession  of  land  consisting  of  a 
virgin  forest,  cannot  be  used  as  evidence  that  he  is  exercis- 
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ing  such  control  over  the  land  as  will  subject  him  to  a 
possessory  action.    Duncan  v.  Hall^  443. 

14.  Where  defendants,  claiming  the  right  under  statute  to  drain 
the  lowlands  of  a  creek,  commenced  to  cut  a  canal  for  that 
purpose  whereby  a  small  portion  of  a  large  tract  of  Land 
belonging  to  plaintiff  would  be  cut  off  and  plaintiff  sought 
to  enjoin  the  cutting  of  the  canal  on  the  ground  of  irrepar- 
able damages,  alleging  that  defendants  were  trespassers 
and  that  the  portion  cut  off  was  intended  as  a  park  to  be 
attached  to  a  hotel  site  and  derived  its  chief  value  from  its 
picturesque  surroundings,  and  that  it  would  be  rendered 
less  valuable  by  the  pA)posed  canal,  but  there  was  no  alle- 
gation that  the  hotel  would  soon  be  built,  or  that  the  cut 
off  would  be  an  attachment  thereto,  or  that  the  defend- 
ants were  insolvent ;  Held^  that  the  petition  did  not  state 
facts  sufficient  to  justify  the  grant  of  an  injunction.  Land 
Co.  V.  Wehh,  478. 

15.  Where,  in  an  action  of  claim  and  delivery  for  the  posisession 
of  personal  property,  the  complaint  alleges  that  defendants 
are  **in  the  unlawful  and  wrongful  possession  of  the  prop- 
erty and  unlawfully  withhold  the  possession  from  plain- 
tiff,^^ and  the  defendants  admit  the  complaint  by  demurrer, 
the  complaint  is  not  defective  in  its  failure  to  allege  a 
demand.    Heath  v.  Morgan,  504. 

16.  It  is  not  error  to  exclude  evidence  as  to  a  fact  admitted  in 
the  pleadings.    Blackburn  v.  Ins.  Co.^  531. 

17.  Where,  in  an  action  by  plaintiffs  (husband  and  wife)  to 
recover  on  a  fire  policy,  it  was  alleged  and  admitted  by  the 
answer  that  the  wife  owned  the  property  insured  and  that 
the  husband  was  the  assignee  of  the  policy  by  defendant's 
consent;  and  on  the  trial  the  only  issues  were,  Did  the 
plaintiffs  conspire  to  burn  the  property?  and.  Bid  the  hus- 
band wilfully  burn  it?,  it  was  not  error  to  exclude,  as  evi- 
dence offered  by  defendant,  the  assignment  on  the  policy, 
it  having  been  admitted  by  the  pleadings.    Ibid. 

18.  Where,  in  an  action  for  delay  in  delivering  a  telegram  to 
plaintiff  that  his  mother  was  not  expected  to  live  and  to 
come  at  once,  the  allegation  was  **that  by  reason  of  said 
gross  negligence  and  wilful  conduct  of  the  defendant  in 
the  failure  to  deliver  the  message  within  said  reasonable 
time,  this  plaintiff  has  suffered  great  damages  both  in  body 
and  mind,  to-wit,  the  sum  of  $2,000,''  and  the  evidence  was 
conflicting  as  to  whether  plaintiff  could  have  reached  his 
mother's  bedside  before  her  death  even  if  the  telegram  had 
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been  promptly  delivered,  but  the  jury  found  that  the 
plaintiff  was  injured  by  defendant's  neglif^ence ;  Held,  that 
the  pleading  was  sufficiently  broad  to  cover  any  damages, 
and  the  court  properly  refused  an  instruction  to  the  jury 
that  in  np  event  could  plaintiff  recover  more  than  nominal 
damages.    Havener  v.  Telegraph  Co,y  540. 

19.  In  an  action  against  a  corporation  for  specific  performance 
of  a  contract,  the  defense  that  it  is  not  in  writing  with  the 
corporate  seal  attached  or  signed  by  an  officer  (as  required 
by  Section  688  of  The  Code),  must  be  taken  advantage  of 
by  plea  and  not  by  demurrer.  Friedenwald  v.  Tobacco 
Works,  644. 

POSSESSION,  Adverse.    (See  also  Adverse  Possession). 

1.  A  purchaser  who  has  paid  the  price  for  which  he  bought, 

whether  from  a  public  officer  at  auction  sale,  or  from  an 
individual,  if  he  is  in  occupation  of  the  land  bought,  holds 
it  adversely  to  all  the  world  under  any  writing  describing 
the  land  and  defining  the  nature  of  his  claim,  subject,  of 
course,  to  the  registration  laws  of  the  State.  Neal  v.  Nel- 
son, 893. 

2.  The  return  of  a  sheriff  upon  an  execution  showing  the  sale, 

a  description  of  land,  the  purchaser's  name,  and  the  pay- 
ment of  the  purchase  price,  is  such  color  of  title  as  will,  by 
adverse  possession  of  the  land,  ripen  into  perfect  title. 
Ibid. 

POWER,  Exercise  of  Under  Will  : 

1.  Where  the  execution  by  will  of  a  power  is  not  exercised  in 

express  terms,  by  reference  to  the  power  or  the  subject,  a 
construction  must  be  given  by  looking  to  the  whole  instru- 
ment and  giving  effect  to  the  Intent  therein  manifested. 
Johnston  V.  Knight,  122. 

2.  Unless  there  is  something  to  show  a  contrary  intention  on 

the  part  of  the  testator  a  general  residuary  device  will 
operate  as  an  execution  of  a  power  to  dispose  of  property 
by  will.    Ibid. 

8.  Where  the  donee  of  a  power  to  dispose  of  property  by  will 
to  certain  persons,  devises  the  property  to  such  persons  by 
a  residuary  clause  without  referring  to  the  power,  the 
devise  will  be  considered  an  intentional  and  not  an  acci- 
dental exercise  of  the  power.    Ibid, 
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PRACTICE  : 

1.  Where,  in  the  trial  of  an  action,  after  the  defendant,   apon 

whom  the  harden  rested,  had  introduced  his  testimony, 
the  Court  in  effect  declared  that  the  plaintiff  could  not  in 
any  event  recover,  it  was  proper  for  the  latter  to  submit 
to  a  non-suit  and  appeal,  and  his  failure  to  introduce  tes- 
timony cannot  operate  to  his  disadvantage.  Wool  v. 
Edenton^  1. 

2.  Where  in  an  action  in  which  each  party  claimed  title  t-o  land 

and  the  plaintiff  recovered  a  part  thereof  and  the  issue  as 
to  damages  on  a  part  of  the  land  was  not  answered  by  the 
jury  but  was  left  open  to  be  subsequently  decided,  and 
the  exceptions  to  the  evidence  were  waived  in  this  Coart, 
the  appeal  is  fragmentary  and  the  judgment  below  as  to 
the  division  of  costs  will  not  be  disturbed.  Rodman  v. 
Calloway^  13. 

3.  The  words  * 'before  judgment  ^^  as  used  in  section  295  mean 

"final  judgnnent"  upon  the  matters  put  in  issue  by  the 
pleadings,  and  hence,  the  judgment  rendered  for  the  debt 
simply  in  an  action  in  which  there  are  allegations  of  fraud, 
does  not  interfere  with  the  rights  of  the  parties  in  the  mat- 
ters in  dispute  on  the  questionsof  fraud,  if  properly  prose- 
cuted.   Breiss  v.  Cohen,  64. 

4.  Where,  in  an  action  in  the  nature  of  a  creditors'  bill  alleg- 

ing that  defendant  debtor  purchased  goods  from  the  plain- 
tiffs: upon  false  representations  and  made  a  fraudulent 
assignment  to  a  co-defendant,  the  Court  refused  to  submit 
any  issue  except,  as  to  the  fraudulent  assignment  and  judg- 
ment was  rendered  on  the  debt,  and  plaintiffs  did  not 
appeal ;  Held^  that  if  plaintiffs  had  appealed  from  the 
refusal  of  the  Court  to  submit  issues  as  to  the  other  allega- 
tions of  fraud  and  the  rulirg  had  been  reversed  he  might, 
on  trial  of  the  issues,  have  had  defendant  arrested  under 
section  447  of  The  Code,  notwithstanding  section  495  of  The 
Code  provides  that  an  order  of  arrest  must  issue  ''before 
judgment.''    Ihid. 

5.  It  is  not  error  to  refuse  to  give  an  instruction  where  there 

is  no  evidence  to  support  it.  Hassard-Short  v.  Hardison,  60. 

6.  An  appeal  from  an  order  making  an  additional  party  is  pre- 

mature, and  will  be  dismissed.  The  proper  practice  in  such 
case  is  to  note  an  exception  to  the  interlocutory  order  com- 
plained of  and  have  it  reviewed  on  appeal  from  the  final 
judgment.    Bennett  v.  Shelton,  103. 
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7.  An  order  setting  aside  an  arbitrator's  award  in  a  pending 

action  and  directing  other  proceedings  is  interlocutory  and 
not  final,  and  no  appeal  lies  directly  therefrom.  In  such 
case,  an  exception  should  be  noted  so  as  to  be  passed  on 
when  final  judgment  is  rendered  and  appealed  from. 
Warren  v  Stancill^  112. 

8.  An  appeal  does  not  lie  from  an  adjudication  which  relates 

only  to  the  disposition  of  costs,  except  (1)  as  to  the  liability 
of  a  prosecutor  for  the  costs  in  a  criminal  action  ;  (2)  where 
the  very  question  at  issue  is  the  liability  to  a  particular 
item  of  costs,  and  (8)  where  the  court  in  which  the  action 
was  begun  did  not  have  jurisdiction.    Elliott  v.  Tyson^  114. 

9.  Where  the  effect  of  an  order  allowing  an  amendment  of  a 

complaint  in  a  particular  in  which  it  was  ambiguous,  was 
to  show  but  not  confer  jurisdiction,  such  order  is  not 
reviewable  on  appeal.  Ibid. 

10.  Although  an  action  be  wrongly  begun  before  the  clerk  of 
the  Superior  Court,  yet,  if  it  gets  into  the  Superior  Court 
at  Term,  by  appeal  or  otherwise,  the  latter  has  jurisdic- 
tion of  the  whole  cause,  and  can  make  amendment  of  pro> 
cess  to  give  effectual  jurisdiction.    Ibid. 

11.  Where  adult  defendants,  who  have  been  duly  served  with 
summons  in  a  proceeding  for  the  sale  of  land  for  assets, 
make  no  appearance  until  the  hearing  of  a  motion  to  con- 
firm the  sale,  they  cannot  then  oppose  the  confirmation 
upon  the  ground  that  the  title  to  the  land  is  in  otber  per- 
sons, strangers  to  the  proceeding.    Marcom  v.   Wyatt,  129. 

12.  Persons  who  have  not  been  made  parties  to  a  proceeding 
for  the  sale  of  an  intestate's  land  for  assets,  and  have  not 
moved  to  be  allowed  to  become  parties  or  to  file  answers,, 
will  not  be  allowed,  on  the  hearing  of  a  motion  to  confirm 
the  sale,  to  interpose  their  objections.    Ibid. 

13.  The  same  attorney  may  not  appear  on  both  sides  of  an 
adversary  proceeding,  even  colorably,  and  a  judgment  or 
decree  rendered  under  such  circumstances  will  be  vacated 
if  excepted  to  in  proper  time.  Hence,  a  decree  in  a  pro- 
ceeding for  the  sale  of  land  for  assets  will  be  set  aside 
where,  on  the  hearing  of  a  motion  to  confirm  the  sale,  it 
appears  that  the  attorney  for  the  plaintiff  wrote  or  die- 
tated  the  answer  for  the  guardian  ad  litem  of  an  infant 
defendant.    Ibid, 

14.  A  purchaser  at  an  administrator's  sale  of  land  for  assets  is 
not  entitled  to  an  order  for  possession  when  the  defend- 
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ants  to  the  proceeding  were  not  in  possion  of  the  land 
when  the  order  of  SHle  was  made  nor  claiming  through  any 
person  who  was  in  possession  at  the  commencement  of  the 
proceedings.    Ibid. 

15.  The  ohjection  that  a  verdict  against  the  weight  of  evidence 
can  only  be  urged  in  the  court  below  as  a  ground  for  new 
trial,  it  being  a  matter  within  the  discretion  of  the  Trial 
Judge,  the  exercise  of  which  is  not  subject  to  review  on 
appeal.    Jordan  v.  Farthing^  181. 

16.  An  issue  as  to  whether  defendant  is  indebted  to  plaintiff 
and,  if  so,  in  what  amount,  is  a  question  of  fact  and  not  of 
law.  Ibid. 

17.  Unless  a  party  is  prejudiced  thereby,  the  submission  of 
one  issue  covering  several  material  isssues  tendered, 
instead  of  submitting  them  separately,  is  not  error.    Ibid. 

18.  It  is  premature  to  have  the  damages  growing  out  of  the 
issuing  of  an  injunction  or  restraining  order  assessed  before 
the  final  determination  of  the  action.  Railroad  Co.  v. 
Mining  Co.^  191. 

18.  Upon  the  trial  of  a  case  in  which  the  plaintiff  had  obtained 
a  restraining  order,  upon  an  intimation  of  the  Trial  Judge 
that  a  recovery  could  not  be  had,  the  plaintiff  appealed. 
The  judgment  was  aiBrmed  on  appeal;  Held^  that  it  was 
proper  to  assess  the  damages  resulting  from  the  issuing  of 
the  restraining  order  after  the  affirmance  and  certification 
of  the  judgment  and  not  at  the  term  at  which  the  appeal 
was  taken.    1  bid. 

20.  In  case  of  a  discrepancy  between  the  ease  on  appeal  and 
the  record,  the  latter  will  govern,  but  where  the  verdict 
set  out  in  the  record  is  susceptible  of  different  meanings 
and  an  admission  of  counsel  set  out  on  the  case  or  on  the 
argument  is  not  contradictory  but  explanatory  of  the  true 
meaning  of  the  verdict,  the  latter  will  be  allowed  to  gov- 
ern.    Sutton  V.  Phillips,  228. 

21.  Where  an  appeal  has  been  dismissed  for  failure  to  print  the 
record,  it  will  not  be  reinstated  when  it  appears  that 
appellant  had  from  May  to  October  to  have  the  record 
printed,  besides  ample  time  after  the  appeal  was  docketed, 
but  postponed  the  duty  until  within  a  very  short  while 
before  the  case  was  reached  when  an  unexpected  delay  in 
the  mails  prevented  the  printing.     Blount  v  Ward,  241. 

22.  A  reference  of  a  cause  cannot  be  ordered  when  anything  is 
pleaded  in  bar  of  plaintiff's  right  of  action,  until  such  plea 

is  tried.     Joiusv.  Beaman,  259. 
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23.  A  referee  has  no  inherent  or  original  powers  and  can  only 
do  those  things  expressly  enumerated  in  The  Code^  and 
sach  as  he  is  authorized  to  do  by  the  court  which  sends 
him  the  case.  While  he  may  * 'allow  amendments  to  any 
pleadings^^  he  is  not  authorized  to  allow  a  defendant,  who 
has  not  previously  done  so,  to  file  an  answer  except  by 
consent.    Ibid, 

24.  Where  there  is  uncertainty  in  the  record  of  a  former  action 
as  to  what  was  decided  therein,  the  whole  subject  may  be 
re-investigated,,  unless  such  uncertainty  shall  be  removed 
by  other  evidence,  and  for  this  pupose  extrinsic  and  parol 
proof  is  admissible.    Ibid, 

35.  Where  the  complaint  in  an  action  on  two  notes  set  out 
each  note  as  a  separate  cause  of  action  and  the  defendant 
answered  as  to  one  only,  it  was  error  to  refuse  judgment 
on  the  note  to  which  no  defense  was  interposed. and  from 
such  refusal,  being  a  denial  of  a  substantial  right,  an 
appeal  was  properly  taken.  In  such  case,  judgment  should 
have  been  given  on  the  one  note  and  the  cause  continued 
as  to  the  other.     Curran  v.  Kerchner,  264. 

26.  While  the  allowance  of  a  motion  for  a  bill  of  particulars 
under  Section  259  of  The  Code  rests  in  the  trial  Judge^s 
discretion,  the  exercise  of  which  is  not  reviewable,  yet 
such  motions  should  be  liberally  allowed  when  made  in 

•  apt  time,  so  as  not  to  cause  delay,  unless  clearly  useless  or 
merely  for  the  purpose  of  annoyance.  Townsend  v.  Wil- 
liams, 330. 

27.  When  no  error  is  called  to  the  attention  of  this  Court  on 
appeal,  and  none  appears  on  the  record,  the  judgment 
below  will  be  affirmed.    Holmes  v.  Brewer,  347. 

28.  While  it  is  the  duty  of  the  trial  Judge,  when  requested  in 
apt  time  to  do  so,  to  enter  upon  the  record  a  statement  of 
the  facts  upon  which  he  bases  his  judgment,  granting  or 
refusing  a  motion  to  vacate  a  judgment,  yet,  where  no  facts 
appear  in  the  record  and  no  request  is  made  to  enter  them 
until  after  judgment,  the  refusal  to  grant  the  request  sub- 
sequently submitted  in  a  case  on  appeal  tendered,  is  not 
sufficient  ground  for  an  assignment  of  error.  Smith  v. 
Whitten,  390. 

29.  Judgment  may  be  rendered  against  the  principal  and  surety 
on  a  replevin  bond,  in  an  action  of  claim  and  delivery^ 
without  notice  to  the  surety.    I  bid, 

30.  Where  a  plaintiff  in  any  case,  or  a  defendant  in  an  action 
involving  the  title  to  land,   in  obedience  to  an  order  to 
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enlarge  his  bond,  files  an  additional  undertaking,  witb 
new  sureties,  and  in  a  sum  named  in  the  order,  the  first 
bond  is  not  discharged  and  the  new  bond  is  not  a  substi- 
tute for,  but  an  addition  to,  the  original  undertaking. 
Ibid, 

31.  Where  a  defendant  in  claim  and  delivery,  on  his  first 
replevin  bond^s  proving  insufficient  in  amount,  execut-es  an 
additional  bond  with  a  different  surety,  and  the  damages 
awarded  are  less  than  the  amount  of  the  first  bond,  judg- 
ment may  be  rendered  against  the  surety  on  the  first  bond 
alone.    Ibid, 

82.  Where  a  defendant  in  claim  and  delivery,  on  a  first  replevin 
bond^s  proving  insufficient  in  amount,  executes  an  addi- 
tional bond,  with  a  different  surety,  plaintiff  may  have 
judgment  against  the  surety  on  the  first  bond,  though  he 
has  not  made  the  administrator  of  the  surety  on  the  addi- 
tional bond  a  party  to  the  action.    Ibid. 

83.  Where,  on  appeal,  an  exception  is  that  the  judgment  does 
not  properly  guard  the  rights  of  minority  stockholders  of 
a  company,  "and  for  other  reasons  appearing  on  the  face 
of  the  judgment,"  and  no  printed  copy  of  the  judgment 
accompanies  the  record,  the  appeal  will  be  dismissed  under 
Rule  28  (115  N.  C,  843,  844),  which  requires  so  much,  and 
such  parts,  of  the  record  to  be  printed  as  may  be  necessary 
to  a  proper  understanding  of  the  exceptions.  Wiley  V: 
Mining  Co.,  489. 

34.  The  right  to  a  jury  trial  may  be  waived  by  failure  of  a 
party  to  appear,  or  by  the  written  agreement  of  himself 
or  his  attorney,  or  by  oral  consent  entered  on  the  minutes 
of  the  court,  or  by  submission  to  a  reference.  Driller  Co. 
V.  Worth,  515. 

35.  Where  an  action  is  once  referred  the  order  of  reference  can- 
not be  annulled  except  by  the  consent  of  all  parties.  Ibid. 

36.  Failure  to  object  to  an  order  of  reference  at  the  time  it  is 
made,  is  a  waiver  of  the  right  to  a  trial  by  jury.     Ibid. 

37.  Although  a  party  has  his  objection  to  a  compulsory  refer- 
ence entered  in  apt  time,  he  may  waive  his  right  to  a  trial 
by  jury  by  failing  to  assert  it  definitely  and  specifically  in 
each  exception  to  the  referee's  report.    Ibid. 

38.  Where  there  was  a  compulsory  reference  objected  to  by 
defendant,  and  the  referee  filed  14  findings  of  facts,  some 
of  which  related  to  questions  not  in  issue  under  the  plead- 
ings  and   defendant  filed   objections  to  the  findings,  a 
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demand  at  the  end  of  his  exceptions  for  a  jury  trial  on  all 
the  issues  raised  thereby  was  too  general  to  entitle  him  to 
s  uch  a  trial .    /  bid . 

89.  Where  the  plaintiff  in  an  action  of  damages  recovers  judg- 
ment,  and  the  only  error  is  in  an  instruction  as  to  measure 
of  damages,  a  new  trial  may  be  granted  for  the  determina- 
tion of  that  question  alone.  Manufactaring  Co.  v.  Rail- 
road^ 579. 

40.  Where  a  case  on  appeal  is  served  by  an  improper  officer 
within  the  time,  or  by  a  proper  officer  after  the  time,  lim- 
ited for  its  service,  it  will  not  be  considered.  McNeill  v. 
Railroad  Co.,  642. 

41.  The  failure  of  service  of  case  on  appeal  within  the  time 
limited  cannot  be  cured  by  the  judge's  settling  the  case. 
1  hid. 

42.  Where,  in  a  proceeding  to  establish  a  boundary  line  under 
chapter  22,  Acts  of  1893,  which  requires  the  answer  only  to 
contain  a  denial  of  the  line  set  out  in  the  petition,  the 
defendant  filed  an  affidavit  entitled  in  the  cause  and  deny- 
ing fully  and  unequivocally  the  correctness  of  the  line  as 
claimed  by  the  plaintiff ;  Held.,  that,  while  such  practice  is 
not  commended,  such  affidavit  should  be  treated  as  an 
answer  although  its  original  purpose  was  to  obtain  time  to 
file  a  formal  answer  in  which  might  be  incorporated  the 
results  of  a  survey  which  defendant  proposed  to  have 
made.  ■  Scott  v.  Kellum,  664. 

48.  Where  it  appears  from  the  case  on  appeal  that  no  excep- 
tions were  taken  by  the  appellant  on  the  trial  below,  and 
no  error  appears  on  the  record,  the  judgment  will  be 
affirmed.    State  v.  Williams,  753. 

44.  It  is  error  to  exclude  testimony  offered  for  several  pur- 
poses if  it  is  competent  for  one  of  the  purposes.  State  v. 
Qoff,  755. 

45.  Error  in  excluding  testimony  which  is  competent  for  the 
purpose  of  impeachment  can  only  be  remedied  by  venire 
de  novo  though  the  facts  excluded  may  have  been  subse- 
quently brought  out  by  other  witnesses.    Ihid. 

PRACTICE  IN  CRIMINAL  CASES  : 

1.  Where  sufficient  matter  appears  on  the  face  of  a  bill  of 
indictment  to  enable  the  court  to  proceed  to  judgment, 
is  forbidden  by  Section  1183  of  The  Code.  State  v.  Barden, 
697. 
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2.  It  is  only  where  the  evidence,  in  no  aspect  of  it,  would  rea- 

sonably warrant  the  jary  in  drawing  the  inference  that 
the  defendant  is  guilty,  that  the  trial  Jndge  shooid  with- 
draw the  ease  from  the  consideration  of  the  jary.  State 
V.  Oreen^  695. 

3.  Where  a  defendant  is  found  guilty  by  a  justice  of  the  peace 

of  an  offence  of  which  the  latter  has  final  jurisdiction  and 
an  order  is  made  without  defendant's  consent  that  judg- 
ment be  suspended  upon  payment  of  costs,  the  defendant 
is  entitled,  as  a  matter  of  right,  to  an  appeal  to  the  Supe- 
rior Court  for  sl  trial  de  novo  and  need  not  resort  to  the 
circuitous  remedy  of  a  recordari.    State  v.  Griffis,  709. 

4.  When  the  separate  property  of  two  persons  is  stolen   from 

each  at  the  same  time,  a  conviction  for  theft  from  one  is 
not  a  bar  to  a  prosecution  for  the  theft  from  the  other. 
State  V.  Bunum,  752. 

5.  The  notice  required  by  Sec.  737  of  The  Code  to  be  given  to  a 

prosecutor  to  show  cause  why  he  should  not  be  marked  as 
prosecutor  and  taxed  with  the  costs  of  an  unsuccessful 
prosecution,  may  be  given  on  motion  of  the  defendant*s 
attorney.     State  v.  Jones,  768. 

6.  Section  30  of  l^he  Code,  which  allows  an  attorney  such  time 

as  he  thinks  necessary  for  the  proper  presentation  of  his 
client's  case,  applies  only  to  the  trial  of  criminal  and  civil 
actions,  and  does  not  apply  to  the  arguments  of  counsel  on 
motions  and  questions  arising  during  the  trial.     Ibid. 

7.  It  is  error  to  tax  costs  of  defendant's  witnesses  against  the 

prosecutor  on  a  finding  that  the  prosecution  was  malicious 
and  not  for  the  public  good  in  the  absence  of  a  finding  that 
the  witnesses  were  proper  for  the  defense.    Ibid. 

8.  Where  the  court  below  taxed  the  costs  of  an  unsuccessful 

prosecution  against  the  prosecutor  without  finding  that 
the  defendant's  witnesses  were  proper  for  the  defense,  as 
required  by  Sec.  737  of  The  Code,  jugdment  will  be  allowed 
to  stand  if  the  court  below  will  make  and  certify  requisite 
finding  that  the  said  witnesses  were  proper  for  the  defense. 
Ibid. 

9.  In  all  cases  a  person  accused  of  a  felony  or  misdemeanor, 

may,  on  the  trial,  offer  testimony  of  his  good  character  and 
this  right  does  not  depend  upon  the  defendant's  having 
been  examined  as  a  witness  in  his  own  behalf.  State  v. 
Hice,  782. 
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10.  In  case  a  defendant  offers  testimony  as  to  his  good  charac- 
ter, the  prosecution  uiay  show  the  defendant's  bad  charac- 
ter either  by  cross-examination  or  by  other  witnesses. 
Ibid. 

11.  When  a  judgment  has  been  suspended  on  the  agreement  of 
the  defendant  to  pay  the  costs  and  the  costs  have  not  been 
paid,  the  judgment  may  be  enforced  for  such  failure.  State 
V.  White,  804. 

12.  Where  a  defendant  was  sentenced  to  live  years  imprison- 
ment and,  after  servinjr  six  days,  was  brought  into  court  at 
the  (^ame  term  and  judgment  was  suspended  on  his  agree- 
ing to  pay  the  costs  of  the  prosecution  and  the  money 
which  he  had  embezzled  from  his  sister,  the  court  had  the 
power  at  a  subsequent  term  of  the  court  on  his  failure  to 
pay  the  costs  (but  not  for  his  failure  to  return  the  embez- 
zled money)  to  sentence  him  to  imprisonment  for  one  year. 
Ibid. 

13.  Although  the  refusal  to  give  instructions  asked  for  is 
deemed  excepted  to,  yet,  if  the  exception  is  not  set  out  by 
appellant  in  his  case  on  appeal,  it  is  waived  and  in  such 
case,  no  error  appearing  in  the  record,  the  judgment 
below  will  b(5  aflHnued.     State  v.  Blauk&ns'hip,  808. 

PRESCRIPTION,  Title  by : 

Where  the  public  claims  title  to  the  easement  in  a  highway  by 
user,  the  burden  is  upon  the  State,  or  its  agencies,  to  show 
title  by  adverse  possession.     State  v.  Fisher,  733. 

PRESENT  VALUE  OF  ESTATE,  513. 

PRESUMPTION  : 

1.  Whenever  the  rules  of  evidence  give  to  testimony  the  artifi- 

cial weiijht  of  a  presumption,  the  question  whether  it  is 
rebutted  by  parol  evidence  introduced  for  the  purpose, 
must  go  to  the  jury  unless  the  truth  of  such  rebutting 
testimony  is  admitted.     Kendrick  v.  Dellinger,  4{)2. 

2.  If  a  party,  having  the  right  to  insist  upon  the  presumption 

that  a  deed  was  delivered  at  the  time  of  its  date,  contro- 
verts the  truth  of  the  rebutting  testimony,  it  is  for  the 
jury  to  decide  whether  the  presumption  has  been  over- 
come by  such  testimony.    Ibid. 

8.  Where,  on  the  trial  of  one  charged  with  slandering  an  inno- 
cent woman,  the  evidence  was  that  the  defendant  said  of  a 
chaste  woman  that  she  looked  like  a  woman  who  had  mis- 
117—63 


994  INDEX. 


eanied,  it  was  error  to  inetract  the  jury  that  the  i^ords, 
per  86^  implied  malice.  (Quere,  whether  the  words  alone 
are  of  such  character  as  to  justify  the  court  in  submitting 
them  to  a  jury  upon  a  question  of  guilt.)    State  v.  SetUon, 

788. 

4.  Where  the  bill  of  indictment  charged  that  an  offence  was 
committed  in  a  certain  county  of  the  State  but  there  was 
no  evidence  of  venue,  the  presumption  under  Section  1194 
of  The  Code  is  that  it  was  committed  in  the  State.  State 
V.  Lptle,  799. 

PRINCIPAL  AND  ACCESSORY,  702. 

PRINCIPAL  AND  AGENT,  484. 

PRIORITIES  AMONG  DOCKETED  JUDGMENTS  : 

Under  Section  435  of  The  Code  the  lien  of  docketed  judgments 
attaches  to  after-acquired  lands  in  the  same  county  at  the 
moment  thHt  the  title  vests  in  the  judgment  debtor  and 
the  proceeds  of  a  sale  under  such  judgments  should  be  dis- 
tributed pro  rata  without  reference  to  the  day  when  they 
were  docketed.  (Syllabus  by  the  Chief  Justice.)  (Clark, 
J.,  dissents,  arguendo,  in  which  Avery,  J.,  concurs.) 
Moore  v.  Jordan,  86. 

PROBATE  OF  WILL,  133. 

PROCESS: 

The  recitals  in  a  sheriffs  return  of  process  are  prima  facie  evi- 
dence of  the  truth  of  the  statement  therein.    Miller  v. 

Powers,  218. 

PROCESS,  Abuse  of  Legal : 

1.  The  arrest  of  a  debtor,  in  arrest  and  bail  proceedings,  to 

compel  the  paymeot  of  a  debt  out  of  property  exempt  from 
execution,  is  an  abuse  of  legal  process,  which  renders  the 
creditor  liable  to  the  debtor  in  an  action  for  damages. 
Lof  khart  v.  Bear,  298. 

2.  An  action  for  damages  for  the  abuse  of  legal  process  may  be 

maintained  before  the  action  in  which  such  process  was 
issued  is  terminated.    Ibid, 

PROFANE  LANC^UAGE : 

To  caH  one  a  ''damned  highway  robber,"  in  a  public  restau- 
rant, in  a  voice  so  loud  as  to  be  heard  on  the  street,  is 
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properly  punishable  under  a  city  ordinance  prohibiting 
disorderly  oonduot.    State  v.  Sherrard,  716. 

PROGRESSIVE  EUCHRE,  702. 

PROHIBITORY  LAWS : 

The  Legislature  has  the  power  to  pass  local  prohibitory  laws 
forbidding  the  manufacture  and  sale  of  intoxicating 
liquors  within  certain  designated  localities.  State  y. 
Snow,  774. 

PROSECUTION  FOR  PUBLIC  GOOD  : 

Where  the  court  below  taxed  the  costs  of  an  unsuccessful 
prosecution  against  the  prosecutor  without  finding  that 
the  defendant's  witnesses  were  proper  for  the  defense,  as 
required  by  Sec.  737  of  7%e  Code,  judgment  will  be  allowed 
to  stand  if  the  court  below  will  make  and  certify  requisite 
finding  that  the  said  witnesses  were  proper  for  the  defense. 
State  V.  Jones,  768. 

PROSECUTOR,  Notice  to : 

The  notice  required  by  Sec.  787  of  The  Code  to  be  given  to  a 
prosecutor  to  show  cause  why  he  should  not  be  marked  as 
prosecutor  and  taxed  with  the  costs  of  an  unsuccessful 
prosecution,  may  be  given  on  motion  of  the  defendant's 
attorney.    State  v.  Jones,  768. 

PROTEST  OF  UNPAID  INLAND  BILL,  Not  Necessary,  when, 
526. 

PROXIMATE  CAUSE.    (See  ^^Nbgliqbnce.") 
PUBLICATION  OF  COURT  PROCEEDINGS,  533. 
PUBLIC  HIGHWAYS.    (See  "Highways.'') 

PUBLIC  OFFICER: 

The  conditions  of  official  bonds  are  co-extensive  with  the 
duties  required  by  law  of  such  officers,  and  a  statute  mak- 
ing an  officer  liable,  on  his  official  bond  for  all  acts  "done'' 
by  him  by  virtue  of,  or  under  color  of  his  office,  renders 
him  likewise  liable  for  his  failure  to  do  what  he  should 
have  done.    Daniel  v.  Grizzard,  105. 

PUBLIC  TREASURER : 

The  public  treasurer  is  not  required  to  pay  any  and  every 
warrant  which  the  Auditor  may  sign,  but  only  those  which 
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aa^  legally  drawn  i Section  :«5i5  i3i  of  JTte  Code\  and  the 
fact  that  the  Auditor  find?  that  a  claim  for  wbieli  h«^  iasuee 
a  warrant  on  the  pablic  Trea^areris  authorized  t>y  law  i^ 
not  binding  upon  or  a  protection  to  the  latter.  JBnnk  v. 
WoTiK  14»5. 

PURCHASER    OF    LAND    FOR    ANOTHER,    When    declared 
Trustee.  244. 

QUALIFIED  VOTERS: 

The  registration  list  is  prima  fat^U  evidence  as  to  who  consti- 
tated  qualified  voters  in  a  municipality,  notwithstandin^r 
the  list  was  recorded  in  the  same  book  in  which  the  niani- 
cipal  authorities  kept  a  record  of  their  proceedings.  Clay- 
brook  V.  Commisffioners.  4o6. 

QUANTUM  MERUIT,  >*4,  142. 

QUITAM  ACTION: 

The  Statute  <  Section  3841  of  The  Code)  does  not  make  one  lia- 
ble to  the  penalty  therein  imposed  until  after  his  ref usai 
to  allow  the  standard  keeper  to  seal  and  stamp  the  weights. 
Sutton  V.  Phillips,  228. 

QUO  WARRANTO: 

1.  In  an  action  in  the  nature  of  a  quo  warranto A^Q  plaintiff's 

right  to  recover  depends  upon  his  own  right  to  the  oflBce 
and  not  upon  any  defect  in  defendant's  title.  Stanford  v. 
Ellington,  158. 

2.  Where  the  title  to  an  office  depends  upon  the  passage  of  a 

bill  acted  upon  by  the  Legislature  but  not  evidenced  by 
ratification  and  signatures  of  the  presiding  officers  of  the 
two  Houses  and  by  deposit  in  the  office  of  the  Secre- 
tary of  State,  the  records  or  minutes  of  the  proceedings  of 
the  two  Houses  may  be  resorted  to  for  proof  of  their  action. 
Ibid. 

QUORUM,  Legislative  : 

1.  Where  it  appeared  from  the  roll-call  of  the  House  of  Repre- 
sentatives that  a  quorum  was  present  upon  its  assembling 
on  a  certain  day,  but  upon  a  roll-call  on  an  election  of  ao 
officer,  and  before  any  record  of  adjournment  appeared,  a 
less  number  than  a  quorum  voted,  it  will  not  be  presumed 
that  a  quorum  was  present  at  such  election.  Stanford  v. 
Ellington,  158. 
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2.  Where  the  quorum  is  not  fixed  by  the  constitution  or  power 

creating  a  legislative  body,  the  general  rule  is  that  a 
quorum  consists  of  a  majority  of  all  the  members  of  the 
body,  and  a  majority  of  such  majority  is  required  to  trans- 
act business.    I  hid. 

3.  Where,  in  the  attempted  election  of  an  oflQcer  by  the  joint 

vote  of  the  Senate  and  House  of  Representatives,  26  mem- 
bers of  the  first  named  body  (being  one  more  than  a  quo- 
rum) voted,  but  only  48  members  of  the  House  of  Repre- 
sentatives (being  18  less  than  a  quorum)  voted,  there  was  a 
failure  to  elect.    I  hid. 

BAFFLING : 

Where  several  parties  each  put  up  a  piece  of  money  and  then 
decide,  by  throwing  dice,  who  shall  have  the  aggregate 
sum  or  *'pool,^'  the  game  is  one  of  chance  and  the  fact  that 
the  agp:regate  sum  so  put  up  is  exchanged  for  a  turkey  and 
the  transaction  is  denominated  a  *'raffle"  does  not  change 
the  character  of  the  game.    State  v.  DeBoy,  702. 

RAILROAD  COMPANIES: 

1.  The  true  ground   for  allowing  exemplary  damages  in  an 

action  against  a  railroad  company  for  damages  on  account 
of  its  negligence,  is  personal  injury  or,  vin  the  absence  of 
personal  injury)  insult,  indignity,  rjontempt,  etc.,  to  which 
the  law  imi>utes  bad  motives  towards  the  plaintiff.  Tan- 
kard V.  Railroad^  565. 

2.  Where  a  railroad  company,  negligently  and  by  reason  of 

defective  and  inadequate  equipment,  failed  to  carry  a 
passenger  to  whom  it  had  sold  an  excursion  ticket  back  to 
his  starting  point,  but  no  personal  injury  or  indignity  was 
inflicted  upon  him,  the  passenger's  right  of  action  is  ex  con- 
tractu and  not  in  tort,  and  hence  exemplary  or  punitive 
damages  cannot  be  recovered.     Thid. 

3.  Except  where  the  proximate  cause  of  an  injury  to  a  passen- 

ger is  the  act  of  God,  or  the  public  enemy,  and  beyond  the 
power  of  a  common  carrier,  exceeding  all  reasonable  effort, 
to  prevent  it,  the  carrier  is  liable  as  an  insurer,  and  is 
bound  to  exercise  the  greatest  practicable  care  and  the 
highest  degree  of  prudence  and  utmost  human  skill  to 
protect  its  patrons  against  loss  or  damge,  and  this  duty 
exists  from  the  inception  to  the  end  of  the  relation  created 
by  the  contract  of  carriage.    Daniel  v.  Railroad^  592. 
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4.  A  patron  of  a  common  carrier  while  on  the  premiBes  of  the 

latter,  on  business  connected  therewith,  is  entitled  from 
the  agents  of  such  common  carrier  to  protection  from 
assault,  injury  and  insult,  and  violent  languag««  or  condoct 
of  the  patron  will  not  justify  or  excuse  the  violent  lan- 
guage or  conduct  of  the  agent  of  the  carrier.     Ibid. 

5.  A  common  carrier  is  liable  for  the  violent  conduct  of  iti 

agent  when  acting  within  the  scope  of  his  employment  or 
line  of  duty.    Ibid. 

6.  Whether  the  wrongful  act  of  a  servant,  for  which  its  employer 

is  sought  to  be  held  responsible,  was  committed  by  the  ser- 
vant while  in  the  service  of  his  employer,  and  in  the  scope 
of  his  employment,  is  a  question  for  the  jury.     Ibid. 

7.  Where,  in  an  action  against  a  railroad  company  for  dam- 

ages for  the  wrongful  killing  of  plaintiflTs  intestate  by 
defendant's  depot  agent,  it  appeared  that  decedent,  ivhile 
at  the  defendant's  depot,  taking  out  his  baggage,  whieh, 
as  a  passenger,  he  had  left  there,  was  shot  and  killed  by 
the  depot  agent  on  account  of  abusive  language  which  the 
decedent  used  to  the  agent,  and  the  jury  found  for  their 
verdict  that  the  agent  was  acting  in  the  line  of  his  employ- 
ment as  such,  its  verdict  will  not  be  disturbed.    Ibid. 

8.  In  such  case,   when   the   killing   was   shown,  the  barden 

of  showing  eztenuatiug  circumstances  by  a  preponder 
ance  of  evidence  was  on  the  defendant.    I  bid, 

9.  When  the  Court  adopted  the  rule  that  engineers  of  railroad 

trains  were  required  to  keep  a  constant  lookout  for  cattle 
and  stock,  even  between  public  crossings,  and  for  obstrae- 
tions,  it  follows  that  it  is  negligence  in  the  engineer  to  fail 
to  see  a  helpless  person  on  the  track  whether  drunk  or  dis- 
abled from  other  causes.  Pickett  v.  Railroad  Cotnpany^  61& 

10.  It  is  negligence  in  a  railway  engineer  to  fail  to  eiereite 
reasonable  care  in  keeping  a  lookout  for  apparently  help- 
lees  or  infirm  beings  on  the  track  and  the  failure  to  do  bo 
will  be  deemed  the  proximate  cause  of  a  resulting  injury 
to  one  so  lying  on  the  track,  notwithstanding  such  persoQ 
may  have  been  negligent  in  going  upon  the  track,  the 
true  rule  being  in  such  eases  that  he  who  has  the  last  dear 
chance  to  avert  an  injury,  notwithstanding  the  previom 
negligence  of  another,  must  be  considered  as  solely  reepoo' 
sible  for  the  injury.    Ibid. 

11.  The  engineer  of  a  train  may  reasonably  assume  that  a  per 
son  whom  he  sees  walking  on  a  footpath  at  the  end  of  to 
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crosBtieci,  along  the  railroad  traek,  and  goiDg  in  the  same 
direction  as  the  train,  will  either  stay  on  the  path  or  will 
step  farther  off  from  the  track  when  he  sees  the  train. 
Matthews  v.  Railroad^  640. 

12.  Where  a  person  walking  on  a  footpath  at  the  end  of  the 
crossties  along  a  railroad  track,  in  the  daytime,  and  on 
the  approach  of  a  train  going  in  the  same  direction, 
became  confused  and  moved  towards  the  track  instead  of 
away  from  it  and  was  struck  by  the  train  and  injured,  his 
negligence  and  carelessness  being  the  immediate  cause  of 
the  injury,  will  preclude  him  from  recovery  although  the 
engineer  may  have  been  negligent  in  not  giving  a  warning 
whistle  or  signal.    Ibid, 

18.  A  railroad  company  is  liable  for  any  damage  that  may 
result  to  owners  of  land  adjacent  to  its  right  of  way  caused 
by  the  spreading  of  fire  which  originates  from  the  falling 
of  sparks  from  its  engine  upon  grass  or  other  inflammable 
material  negligently  left  upon  the  right  of  way.  Blue  v. 
Railroad^  644. 

14.  In  an  action  against  a  railway  company  for  damages  from 
fire  alleged  to  have  been  started  by  sparks  from  defendant's 
engine,  an  instruction  that  it  was  defendant's  duty  to  keep 
its  track  clear  of  substances  liable  to  be  ignited  by  sparks 
as  far  as  might  be  necessary  to  prevent  fires,  even  to  the 
full  width  of  the  right  of  way,  was  proper.    Ibid. 

15.  In  such  case  an  instruction  that  it  was  defendant's  duty  to 
equip  its  road  with  modern  appliances  ^'sufficient  to  guard 
against  the  escape  of  fire,"  and  to  have  its  engines  man- 

^'  ned  by  competent  men,  and  that  if  the  jury  **were  satisfied" 

^"^  that  the  engine  had  modern  appliances  to  guard  against 

^'^'  firt  s,  and  was  manned  by  competent  men,  and  was  care- 

''  '  fully  operated,  there  would  be  no  negligence  in  respect  to 

'ijL'  theengine,  sufficiently  shows  the  duty  of  defendant.    Ibid. 

^j.  KAILROAD  CROSSING,  65  . 

^^  RAILROAD,  Diversion  of  waters  by : 

In  an  action  for  the  diversion  of  surface  water  or  the  water  of 

ifl  2' 

natural  streams  by  the  construction  of  railway  lines,  sur- 

\  veys  of  the  locality,  made  under  order  of  the  court,  must 

-  be  introduced,  and  accompany  the  record  on  appeal,  or 

^^  showing  be  made  by  appellant  that  he  was  prevented  by 

the  court  or  the  opposite  party  from  so  doing,  on  penalty 
of  liability  to  dismissal  of  appeal  or  affirmance  of  judgment 
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4.  A  patron  of  a  common  carrier  while  on  the  premises  of  the 

latter,  on  business  connected  therewith,  is  entitled  from 
the  agents  of  such  common  carrier  to  protection  froni 
assault,  injury  and  insult,  and  violent  languag'*  or  con dact 
of  the  patron  will  not  justify  or  excuse  the  violent  l&n- 
guage  or  conduct  of  the  agent  of  the  carrier.    Ibid, 

5.  A  common  carrier  is  liable  for  the  violent  conduct  of  its 

agent  when  acting  within  the  scope  of  his  employment  or 
line  of  duty.    Ibid. 

6.  Whether  the  wrongful  act  of  a  servant,  for  which  its  employer 

is  sought  to  be  held  responsible,  was  committed  by  the  ser- 
vant while  in  the  service  of  his  employer,  and  in  the  scope 
of  his  employment,  is  a  question  for  the  jury.    Ibid. 

7.  Where,  in  an  action  against  a  railroad  company  for  dam- 

ages for  the  wrongful  killing  of  plaintiff^s  intestate  by 
defendant's  depot  agent,  it  appeared  that  decedent,  while 
at  the  defendant's  depot,  taking  out  his  baggage,  which, 
as  a  passenger,  he  had  left  ttiere,  was  shot  and  killed  by 
the  depot  agent  on  account  of  abusive  language  which  the 
decedent  used  to  the  agent,  and  the  jury  found  for  their 
verdict  that  the  agent  was  acting  in  the  line  of  his  employ- 
ment as  such,  its  verdict  will  not  be  disturbed.    Ibid. 

8.  In  such  case,  when  the   killing   was   shown,  the  burden 

of  showing  extenuating  circumstances  by  a  preponder- 
ance of  evidence  was  on  the  defendant.    1  bid. 

9.  When  the  Court  adopted  the  rule  that  engineers  of  railroad 

trains  were  required  to  keep  a  constant  lookout  for  cattle 
and  stock,  even  between  public  crossings,  and  for  obstruc- 
tions, it  follows  that  it  is  negligence  in  the  engineer  to  fail 
to  see  a  helpless  person  on  the  track  whether  drunk  or  dis- 
abled from  other  causes.  Pickett  v.  Railroad  Company^  616. 

10.  It  is  negligence  in  a  railway  engineer  to  fail  to  exercise 
reasonable  care  in  keeping  a  lookout  for  apparently  help- 
less or  infirm  beings  on  the  track  and  the  failure  to  do  so 
will  be  deemed  the  proximate  cause  of  a  resulting  injury 
to  one  so  lying  on  the  track,  notwithstanding  such  person 
may  have  been  negligent  in  going  upon  the  track,  the 
true  rule  being  in  such  cases  that  he  who  has  the  last  clear 
chance  to  avert  an  injury,  notwithstanding  the  previous 
negligence  of  another,  must  be  considered  as  solely  re8iK>n- 
sible  for  the  injury.    Ibid. 

11.  The  engineer  of  a  train  may  reasonably  assume  that  a  per- 
son whom  he  sees  walking  on  a  footpath  at  the  end  of  the 
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oroBsties,  along  the  railroad  traek,  and  goiog  in  the  same 
direction  as  the  train,  will  either  stay  on  the  path  or  will 
step  further  off  from  the  track  when  he  sees  the  train. 
Matthews  v.  Railroad^  640. 

12.  Where  a  person  walking  on  a  footpath  at  the  end  of  the 
crossties  along  a  railroad  track,  in  the  day  time,  and  on 
the  approach  of  a  train  going  in  the  same  direction, 
became  confused  and  moved  towards  the  track  instead  of 
away  from  it  and  was  struck  by  the  train  and  injured,  his 
negligence  and  carelessness  being  the  immediate  cause  of 
the  injury,  will  preclude  him  from  recovery  although  the 
engineer  may  have  been  negligent  in  not  giving  a  warning 
whistle  or  signal.    Ibid, 

18.  A  railroad  company  is  liable  for  any  damage  that  may 
result  to  owners  of  land  adjacent  to  its  right  of  way  caused 
by  the  spreading  of  fire  which  originates  from  the  falling 
of  sparks  from  its  engine  upon  grass  or  other  inflammable 
material  negligently  left  upon  the  right  of  way.  Blue  v. 
Railroad^  644. 

14.  In  an  action  against  a  railway  company  for  damages  from 
fire  alleged  to  have  been  started  by  sparks  from  defendant's 
engine,  an  instruction  that  it  was  defendant's  duty  to  keep 
its  track  clear  of  substances  liable  to  be  ignited  hy  sparks 
as  far  as  might  be  necessary  to  prevent  fires,  even  to  the 
full  width  of  the  right  of  way,  was  proper.    Ibid. 

16.  In  such  case  an  instruction  that  it  was  defendant's  duty  to 
equip  its  road  with  modern  appliances  ^'sufficient  to  guard 
against  the  escape  of  fire,"  and  to  have  its  engines  man- 
ned by  competent  men,  and  that  if  the  jury  ''were  satisfied'' 
that  the  engine  had  modern  appliances  to  guard  against 
fin  s,  and  was  manned  by  competent  men,  and  was  care- 
fully operated,  there  would  be  no  negligence  in  respect  to 
the  engine,  sufficiently  shows  the  duty  of  defendant.    1  bid. 

RAILROAD  CROSSING,  55  . 

RAILROAD,  Diversion  of  waters  by  : 

In  an  action  for  the  diversion  of  surface  water  or  the  water  of 
natural  streams  by  the  construction  of  railway  lines,  sur- 
veys of  the  locality,  made  under  order  of  the  court,  must 
be  introduced,  and  accompany  the  record  on  appeal,  or 
showing  be  made  by  appellant  that  he  was  prevented  by 
the  court  or  the  opposite  party  from  so  doing,  on  penalty 
of  liability  to  dismissal  of  appeal  or  affirmance  of  judgment 
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on  the  ground  that  it  is  impossible  to  review  the  alleged 
errors.     Whichard  v.  Railroad^  614 

RAPE,  Assault  with  intent  to  commit,  743. 

REALTY  CONSIDERED  PERSONALTY : 

The  real  estate  af  an  insolvent  partnership  will  be  considered 
personalty  for  the  payment  of  the  firm  debts  and  for  the 
exoneration  of  a  surety^s  liability  as  against  the  claim  of 
dower  of  the  wife  of  a  deceased  partner.  Sparger  v.  Moore, 
449. 

RECEIVER : 

1.  The  appointment  of  a  receiver  for  an  insolvent  Building 

and  Loan  Association  causes  the  debts  due  to  it  by  borrow- 
ing members  immediately  to  mature,  and  they  can  be  col- 
lected at  once — h  rule  which  is  applicable  only  to  such 
associations.    Strauss  v.  B.  &  L.  Asso,  308. 

2.  The  power  of  sale  in  a  mortgage  to  a  corporation  cannot  be 

exercised  by  a  receiver  of  such  coporation  ;  to  foreclose  the 
mortgage  recourse  must  be  had  to  an  order  of  the  court 
controlling  such  receiver.    Ibid. 

3.  The  courts  will  not  advise  a  receiver  of  an  insolvent  Build- 

ing and  Loan  Association  as  to  the  mode  of  distributing  its 
assets  uutil  they  are  in  court.    Ibid. 

4.  Where  a  receiver  is  appointed  for  a  corporation  at  the  suit 

of  one  creditor,  it  is  for  the  benefit  of  all  creditors,  and  the 
I>arty  procuring  the  appointment  has  no  right  to  have  the 
receiver  discharged  against  the  protest  of  an  unsatisfied 
creditor.    Lenoir  v.  Improvement  Co.,  471. 

RECITALS  IN  DEED,  Prima  Facie  True,  15. 

RECITALS  IN  RETURN  OF  PROCESS  : 

The  recitals  in  a  sheriflf's  return  of  process  are  prim,a  facie 
evidence  of  the  truth  of  the  statements  therein.  Miller 
V.  Powers,  218. 

RECORD,  Amendment  of,  '^89. 

RECORD,  Correction  of : 

Where  the  transcript  of  the  order  of  removal  of  a  prosecution 
to  another  county  is  insufficient,  the  proper  course,  on  a 
motion  to  quash  for  such  reason  is  to  have  a  writ  of  cer- 
tiorari issued  to  the  clerk  of  the  county  from  which  the 
case  was  removed  for  a  full  and  true  transcript  of  the 
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record,  or,  in  case  of  a  motion  to  arrest  judgment  on  such 
ground,  to  Husx^end  judgment  until  such  true  transcript 
can  be  had.  But,  in  such  case,  this  Court  may,  on  appeal, 
have  such  record  sent  up  by  certiorari  to  the  county 
whence  the  case  was  removed.    State  v.  Surles,  720. 

RECORD,  Estoppel  by,  366. 

RE-ENTRY  BY  GRANTOR  FOR  CONDITION  BROKEN: 

Where  a  conveyance  of  mineral  rights  in  land  is  defeated  by 
the  grantee's  failure  to  perform  the  particular  acts  stipu- 
lated to  be  done  by  him  in  the  instrument  itself,  and 
which  form  the  real  consideration  t  herefor,  a  re-entry  by 
the  grantor  is  unnecessary.    Hawkins  v.  Pepper^  407. 

REFERENCE : 

1.  The  right  to  a  jury  trial  may  be  waived  by  failure  of  a  party 

to  appear,  or  by  the  written  agreement  of  himself  or  his 
attorney,  or  by  oral  consent  entered  on  the  minutes  of  the 
court,  or  by  submission  to  a  reference.  Driller  Co.  v. 
Worth,  515. 

2.  Where  an  action  is  once  referred  the  order  of  reference  can- 

not be  annulled  except  by  the  consent  of  all  parties. 
Ibid. 

3.  Failure  to  object  to  an  order  of  reference  at  the  time  it  is 

made,  is  a  waiver  of  the  right  of  a  trial  by  jury.     Ibid. 

4.  Although  a  party  has  his  objection  to  a  compulsory  refer- 

ence entered  in  apt  time,  he  may  waive  his  right  to  a  trial 
by  jury  by  failing  to  assert  it  definitely  and  specifically 
in  each  exception  to  the  referee's  report.    Ibid. 

5.  Where  there  was  a  compulsory  reference  objected  to  by 

defendant,  and  the  referee  filed  14  findings  of  fact,  some  of 
which  related  to  questions  not  in  issue  under  the  plead- 
ings and  defendant  filed  exceptions  to  the  findings,  a 
demand  at  the  end  of  his  exceptions  for  a  jury  trial  on  all 
the  issues  raised  thereby  was  too  general  to  entitle  him  to 
such  a  trial.    Ibid. 

REFEREE,  Powers  of: 

1.  A  reference  of  a  cause  cannot  be  ordered  when  anything  is 

pleaded  in  bar  of  plaintifl^s  right  of  action,  until  such  plea 
is  tried.    Jones  v.  Beaman^  259. 

2.  A    referee    has    no    inherent    or  original  powers  and  can 

only  do  those  things  expressly  enumerated   in  The  Code, 
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and  fiuch  as  he  is  aatliorized  to  do  by  the  eoart  which 
sends  him  the  case.  While  he  may  '^allow  amend luents  to 
any  pleadings'^  he  is  not  authorized  to  allow  a  defendant, 
who  has  not  previously  done  so,  to  file  ati  answer  except 
by  consent.     Ibid, 

3.  Where  a  formi'r  judgment  has  been  rendered  between  the 

same  parties  and  those  claiming  under  them  in  a  former 
action  and  is  pleaded  in  bar  of  a  second  action,  it  is  con- 
clusive and  operative  as  a  bar  only  when  it  appears  apon 
the  face  of  the  record  or  is  shown  by  extrinsic  evidence 
that  the  precise  question  at  issue  was  raised  and  deter- 
mined ill  the  former  suits.     Ibid. 

REGISTER  OF  DEEDS : 

1.  The  conditions  of  official  bonds  are  co-extensive  with  the 

duties  required  by  law  of  such  officers,  ttnd  a  statute  mak- 
ing an  officer  liable,  on  his  official  bond  for  all  acts  ''done'" 
by  him  by  virtue  of,  or  under  color  of  his  office,  renders 
hiiu  likewise  liable  for  his  failure  to  do  what  he  should 
have  done.   Daniel  v.  Qrizzard,  105. 

2.  The  failure  of  a  Register  of  Deeds  to  properly  index  the 

registry  of  a  mortgage  renders  him  liable,  on  his  official 
bond,  to  one  injured  by  such  neglect.    Ibid. 

8.  Though  a  Register  of  Deeds  was  not,  at  the  time  his  bond 
was  given,  liable  for  his  failure  to  index  the  registry  of  a 
mortgage,  yet,  where  he  remained  in  office  after  the 
passage  of  a  statute  rendering  him  liable  therefor,  the 
sureties  on  his  bond  are  also  liable.    Ibid, 

4.  The  breach  of  the  official  bond  of  a  Register  of  Deeds  by  his 

failure  to  properly  index  the  registry  of  a  mortgage  occurs 
at  the  time  of  such  neglect,  certainly  not  later  than  the 
expiration  of  his  term  of  office,  during  which  he  could  have 
performed  the  duty.    Ibid. 

5.  The  cause  of  action  which  a  second  mortgage  has  against  a 

Register  of  Deeds  for  his  failure  to  index  the  registry  of  a 
first  mortgage,  whereby  the  former  suiTers  loss,  arises  and 
the  statute  of  limitation  begins  to  run  at  the  time  of  such 
breach  and  not  at  the  time  of  the  sale  of  the  mortgaged 
property  under  the  first  mortgages  and  the  application  of 
the  proceeds  to  its  payment.    Ibid, 

REGISTRATION : 

1.  A  contract  for  the  "lease"  of  personal  property,  upon  pay- 
ments of  rent,  the  property  to  belong  to  the  lessee  upon  the 
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last  payment  of  rent,  is  in  effect  a  conditional  sale  and 
unless  registered  its  stipulation  for  the  retention  of  title  by 
the  vendors  is  invalid  as  to  third  parties,    dark  v.  Hill,  11. 

2.  An  instrument  constituting  a  conditional  sale  of  personal 

property  is  properly  registered  in  the  county  where  the 
purchaser  resides  and  in  case  of  the  latter's  removal  to  an- 
other county,  with  the  property,  need  not  be  again 
recorded  in  the  latter  county.    Barrington  v.  Skinner^  47. 

3.  The  registration  list  is  prima  facie  evidence  as  to  who  con- 

stituted qualified  voters  in  a  municipality,  notwithstand- 
ing the  list  was  recorded  in  the  same  book  in  which  the 
municipal  authorities  kept  a  record  of  their  proceeding^. 
Claybrook  v.  Commissioners^  456. 

REGISTRATION  OP  DEED  OF  ASSIGNMENT  : 

Under  Acts  1893,  c.  453,  requiring  schedule  of  preferred  debts  to 
be  filed  within  five  days  after  ^* registration^^  of  deed  of 
assignment  for  creditors,  time  for  filing  schedule  com- 
mences to  run  from  date  of  filing  deed  for  registration,  irre- 
spective of  the  actual  registration.     Qlanton  v.  Jacobs^  427. 

RELIGIOUS  SOCIETY : 

1.  Under  the  provisions  of   The  Code  (chapter  54)  a  religious 

society  may  remove  a  trustee  of  church  property,  who 
proves  faithless  to  his  trust,  and  may  fill  any  vacancy  thus 
created.    Nash  v.  Sutton^  231. 

2.  An  individual  member  of  a  religious  society  has  an  equita- 

ble interest  in  the  property  held  by  the  church  and  may 
maintain  an  action  for  the  removal  of  faithless  trustees, 
who  have  deprived  the  society  of  property  held  by  them  in 
trust  for  the  purposes  and  in  the  manner  set  forth  in 
chapter  54  of  T^^e  Code.    Ibid. 

8.  In  such  case  the  judgment  may  be  so  framed  as  to  appoint 
the  plaintiff  tru(>tee  instead  of  the  trustees  so  removed  and 
to  direct  a  conveyance  of  the  legal  title  of  property  to  him 
to  be  held  in  trust  for  the  use  and  benefit  of  the  society  and 
to  convey  it  as  such  society  may  direct.    Ibid. 

REMAINDERMEN : 

Chapter  214,  Acts  of  1887,  extending  to  remaindermen  in  all 
cases  of  life  estate  with  remainder  over,  the  privilege  of 
partition  during  the  existence  of  the  life  estate  given  by 
Section  1909  of  The  Code,  does  not  apply  to  an  estate 
durante  viduitate  as  there  is  no  practical  rule  by  which 
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the  present  value  of  sach  an  estate  can  be  determined  ; 
hence,  where  land  io  which  an  estate  durante  viduitate 
attachet^,  was  sold  for  partition  UDder  authority  of  this 
Court  (115  N.  C,  543,)  and  the  proceeds  are  in  custody  of 
the  court  below,  they  cannot  be  divided  among  the  widow 
and  the  remaindermen,  against  the  will  of  the  remainder- 
men, but  will  remain  real  estate  until  partition  can  be 
made  at  the  termination  of  the  estate  durante  viduitaie. 
Gillespie  v.  Allison,  512. 

REMOVAL  OF  ACTION : 

An  objection  to  the  venue  of  an  action  upon  the  ground 
that  it  does  not  appear  that  the  plaintiff  resides  in  the 
county  where  the  action  was  brought,  is  too  late  when 
made  for  the  first  time  in  this  Court.  Even  if  that  fact 
should  affirmatively  appear  it  does  not  oust  the  jurisdiction 
unless  motion  to  remove  is  made  in  apt  time.  Baruch  v. 
Long,  509. 

REPEAL  OF  STATUTE : 

The  r^-enactment  by  the  Legislature  of  a  law  in  the  terms  of 
a  former  law  at  the  same  time  it  repeals  the  former  law  is 
not  in  contemplation  of  law  a  repeal,  but  is  a  reaffirmance 
of  the  former  law  whose  provisions  are  thus  continued 
without  any  intermission.     State  v.   Williams,  753. 

REPLEVIN  BOND : 

A  surety  on  a  replevin  bond  given  for  the  return  of  property 
in  an  action  of  claim  and  delivery,  by  signing  such  bond 
makes  the  defendant  principal  his  agent  to  compromise 
plaintiff's  claim  for  damages  and  upon  a  compromise  being 
made  by  such  defendant,  without  the  knowledge  or  con- 
sent of  the  surety,  the  court  is  authorized  to  enter  up 
judgment  against  the  defendant  and  his  surety  in  accord- 
ance with  such  compromise.    Niviocks  v.  Pope,  315. 

2.  Judgment  may  be  rendered  against  the  principal  and  surety 

on  a  replevin  bond,  in  an  action  of  claim  and  delivery, 
without  notice  to  the  surety.     Smith  v.  Whitten,  389. 

3.  Where  a  plaintiff  in  any  case,  or  a  defendant  in  an  action 

involving  the  title  to  land,  in  obedience  to  an  order  to 
enlarge  his  bond,  files  an  additional  undertaking,  with  new 
sureties,  and  in  a  sum  named  in  the  order,  the  first  bond  is 
not  discharged  and  the  new  bond  is  not  a  substitute  for, 
but  an  addition  to,  the  original  undertaking.     Ibid. 
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4.  Where  a  defendant  in  claim  and  delivery,   on    his    first 

replevin  bond's  proving  insufficient  in  amount,  executes 
an  additional  bond  with  a  different  surety,  and  the  dam- 
ages awarded  are  less  than  the  amount  of  the  first  bond, 
judgment  may  be  rendered  against  the  surety  on  the  first 
bond  alone.     Ibid, 

5.  Where  a  defendant  in  claim  and  delivery,  on  a  first  replevin 

bond's  proving  insufficient  in  amount,  executes  an  addi^ 
tional  bond,  with  a  different  surety,  plaintiff  may  have 
judgment  against  the  surety  on  the  first  bond,  though  he 
has  not  made  the  administrator  of  the  surety  on  the  addi- 
tional bond  a  party  to  the  action.    Ibid. 

RESERVATION   OF   HOMESTEAD    IN   DEED    OF    ASSIGN- 
MENT : 

RES  JUDIC  VTA,  54. 

1.  To  create  an  estoppel  hy  a  former  trial  and  judgment  it 

must  appear  that  the  claim  or  demand  in  litigation  has 
been  tried  and  determined  in  the  former  action  and  the 
identity,  in  effect,  of  the  two  actions  must  appear.  Jor- 
dan V.  Farthing^  181. 

2.  Wiiere  judgment  for  the  jilaintiff  in  an  action  by  the  pur- 

chaser at  a  foreclosure  sale  under  a  mortgage,  to  which  the 
mortgagee  was  a  party  and  in  which  the  mortgagor  set  up 
the  defense  that  there  was  nothing  due  on  the  mortgage 
at  the  time  of  the  sale,  does  not  bar  an  action  by  the  mort- 
gagor against  the  mortgagee  for  a  debt  which  he  alleges  an 
accounting  will  show  is  due  to  him  from  the  mortgagee. 
Ibid. 

3.  While  the  rule  is  that  a  judgment  against  several  defend- 

ants determines  none  of  the  rights  among  themselves,  but 
only  the  existence  and  legality  of  the  demand,  yet,  where 
the  respective  rights  of  the  parties  are  drawn  in  issue  by 
them  and  adjudicated,  the  judgment  is  conclusive  between 
them.    Baugert  v.  Blades,  221. 

4.  Where,  in  an  action  to  recover  land,  each  of  two  defendants 

claimed  title  in  himself  and  one  was  adjudged  to  be  the 
owner  of  a  certain  part  and  the  other  of  the  balance,  the 
judgment  is  res  judicata  as  between  such  defendants  and 
all  persons  claiming  under  them.    Ibid. 

5.  Where  a  former  judgment  has  been  rendered   between  the 

same  parties  and  those  claiming  under  them  in  a  former 
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action  and  is  pleaded  in  bar  of  a  second  action,  it  is  con- 
clusive and  operative  as  a  bar  only  when  it  appears  upon 
the  face  of  the  record  or  is  shown  by  extrinsic  evidence 
that  the  precise  question  at  issue  was  raised  and  deter- 
mined in  the  former  suits.    Jones  v.  Beamatiy  259. 

RESULTING  TRUSTS.  (See  ^'Trusts.") 

RIGHT  OP  WAY,  Duty  of  Railroad  Company  in  respect  to,  641 

RIPARIAN  OWNER : 

It  is  the  duty  of  the  authorities  of  an  Incorporated  town, 
under  the  Acts  of  1893  amendatory  of  Sec.  2751  of  The  Code^ 
upon  the  application  of  a  riparian  owner,  to  regulate  the 
line  on  deep  water  to  which  wharfs  may  be  built ;  and  the 
fact  that  such  authorities,  upon  application  of  W,  under- 
took ill  lb88  to  make  a  location  of  the  deep  water  to  which 
entry  might  be  made  and  that  thereupon  W  made  an  entry 
and  obtained  a  grant  conformably  to  such  location  of  the 
line  of  deep  water,  does  not  estop  him  from  having  a  new 
location  made  upon  the  allegation  that  the  former  location 
of  the  line  was  erroneoup.     Wool  v.  Edenton^  1. 

RULE  OF  COURT,  No.  28,  489. 

RULE  IN  **SHELLEY'S  CASE'^  : 

1.  The  common  law  doctrine,  known  as  the  *'Rule  in  Shelley's 

Case,"  is  in  force  in  this  State    Nichols  v.  Qladden^  497. 

2.  The  Rule  in  Shelley's  Case  is  a  rule  of  law  and  not  of  con- 

struction, and,  no  matter  what  the  intention  of  the  grantor 
or  testator  may  have  been,  if  an  estate  is  granted  or  given 
to  one  for  life  and  after  his  death  to  his  heirs  or  ^^heirs  of 
his  body,"  and  no  other  words  are  superadded  which  to  a 
certainty  show  that  other  persons  than  the  heirs  general 
of  the  first  taker  are  meant,  tlie  rule  applies,  and  the  whole 
estate  vests  in  the  first  taker.    1  hid. 

3.  Where  laud  was  eonveyed.to  persons  named  **to  have  and 

to  hold  same  to  their  use  during  the  term  of  their  natural 
lives  and  then  to  their  heirs  after  them,"  the  Rule  in  Shel- 
ley's Chsc  applies  and  the  persons  named  in  the  deed  take 
the  whole  estate  in  fee  simple.    Ibid, 

SALE  BY  STATE  COMMISSIONERS: 

Where  a  statute  authorizing  a  sale  limits  the  operation  of  the 
license  within  a  designated  period,  a  sale  outside  of  the 
prescribed  limits  is  a  nullity.     Qwyn  v.  Coffey^  469. 
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SALE,  Conditional  : 

A  contract  for  the  ^iease"  of  personal  property,  upon  pay- 
ments of  rent,  the  property  to  belong^  to  the  lessee  upon 
the  last  payment  of  rent,  is  in  effect  a  conditional  sale  and 
unless  registered  its  stipulation  for  the  retention  of  title 
by  the  vendors  is  invalid  as  to  third  parties.  Clark  v.  Hill, 
11. 

SALE  OF  CONTINGENT  INTEREST  : 

Contingent.rights  are,  as  a  rule,  assignable  in  equity  and  a 
deed  conveying  the  same,  if  executed  fairly  and  for  a  suf- 
ficient consideration,  will,  upon  the  happening  of  the  con- 
tingency and  the  vesting  of  the  interest,  be  enforced  in 
equity  as  a  contract  to  convey.    Brown  v.  DatV,  41. 

SALE  OF  LAND  FOR  ASSETS,  129. 

SALE  OF  LAND  FOR  TAXES  : 

Where  a  tract  of  land  was  sold  for  taxes  on  the  8rd  day  of 
May,  1892,  a  deed  made  on  the  3rd  day  of  May,  1893,  by  the 
sheriff,  in  pursuance  of  such  sale,  is  void,  innsmuch  as,  by 
Sec.  66  of  Ch.  823,  Acts  of  1891,  the  deed  must  be  made 
within  one  year  after  the  expiration  of  one  year  from  date 
of  sale,^^  and  the  computation  of  time  under  Sec.  596  of  IJie 
Code  must  be  by  excluding  the  first  day  and  including  the 
last.    Burgess  v.  Burgess,  447. 

SALE,  Power  of : 

Receiver  of  insolvent  corporation  cannot  exercise  power  of  sale 
in  mortgage  to  the  corporation.  Strauss  v.  B,  d*  L.  Asso- 
ciation, 308. 

SCHOOL  TEACHER  :^ 

1.  If  a  teacher  uses  excessive  force  or  infiicts  such  punishment 

upon  a  pupil  as  to  produce  permanent  injury,  or  if  he 
infiicts  punishment,  not  in  the  honest  performance  of  duty, 
but  upon  the  pretext  of  duty,  to  gratify  malice,  he  isguilty 
of  an  assault.     State  v.  Long,  791. 

2.  On  the  trial  of  a  school  teacher  for  an  assault  upon  his  pupil, 

the  trial  Judge  instructed  the  jury  that  defendant  was 
guilty  if  he  inflicted  a  permanent  injury  or  if  he  inflicted  it 
from  malice,  * 'which  means  bad  temper,  high  temper,  or 
quick  temper;"  Held,  that  there  was  error  both  because 
of  the  erroneous  definition  of  malice  and  the  failure  to  dis- 
tinguish   between    general    and    particular    malice,    and 
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because  it  cannot  be  known  whether  a  verdict  of  guilty 
rendered  under  such  instruction  was  based  upon  the  find- 
ing that  a  permanent  injury  was  inflicted  or  that  there  was 
malice  as  defined  by  the  trial  Judge.    1  hid, 

SEPARATE  ESTATE  OF  MARRIED  WOMAN/94. 

SERVANT,  When  Master  Liable  forWrongfal  Act  of  Servant,  592. 

SERVICE  OF  CASE  ON  APPEAL  : 

1.  Where  a  case  on  appeal   is  served  by  an  improper  officer 

within  the  time,  or  by  a  proper  officer  after  the  time,  lim- 
ited for  its  service,  it  will  not  be  considered.  McNeill  v. 
Railroad  Co.,  642. 

2.  The  failure  of  service  of  case  on  appeal  within  the  time  lim- 

ited cannot  be  cured  by  tlie  judge^s  settling  the  case.  I^id, 

SHELLEY\S  CASE,  Rule  in,  119. 

SHERIFF : 

Attachment  aj::ainst  Sheriff  forindividual  debt  cannot  belevied 
on  tax  lists  in  his  hands.    Davie  v.  Blackburn,  383. 

SHERIFF  S  BOND  : 

The  Board  of  County  Commissioners  being  required  to  take 
and  approve  the  official  bonds  of  sheriffs,  and  beinp  liable 
in  damages  if  they  knowingly  accept  insufficient  bonds,  the 
approval  or  disapproval  of  such  bonds  is  within  their  dis- 
cretion, and  the  courts  cannot  compel  them  to  approve  and 
receive  bonds  which  they  find  to  be  insolvent  or  insuffi- 
cient.   Harrington  v.  King,  117. 

SHERIFF,  Defaulting  : 

1.  Where  an  action  is  brought  against  a  sheriff  for  failure  to 

collect  and  pay  over  taxes,  he  is  properly  chargeable  with 
the  amount  of  the  tax  list,  and  the  burden  of  proving  a 
discharge  of  any  part  thereof  is  upon  him.     Commission 
ers  V.  Wall,  377. 

2.  Where  a  sheriff  failed  to  settle  for  taxes  within  the  time 

appointed  by  law  and  not  having  had  allowance  made  bim 
by  the  commissioners  for  insolvents  at  the  time«and  in  the 
manner  prescribed  by  law,  he  cjannot  have  such  allowan- 
ces made  by  the  court  in  an  action  brought  against  bim  on 
his  official  bond  for  the  balance  due  by  him  on  the  tax 
list.    Ibid, 
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8.  In  such  case,  the  fact  that  the  tax  books  were  attached  in  a 
suit  against  the  sheriflf  by  his  creditors  subsequently  to 
the  time  when  he  should  have  settled  with  the  commiss- 
ioners, was  no  defense  to  the  action  instituted  for  the  col- 
lection of  the  balance  of  the  taxes  due,  nor  can  the  sheriff 
be  excused  upon  the  ground  that  he  misunderstood  the 
order  of  reference  made  in  the  action.    Ibid. 

SHERIFF'S  RETURN  OF  PROCESS: 

The  recitals  in  a  sheriff's  return  of  process  are  pr?" mo  facie  evi- 
dence  of  the  truth  of  the  statements  therein.  Miller  v. 
Powers,  218. 

SHOOTINCi  FOR  BEEF,  Not  a  game  of  chance^  702. 

SKILL,  TRIAL  OF,  Not  gambling:,  702. 

SLANDER,  788. 

SLANDERING  INNOCENT  WOMAN  : 

Where,  on  the  trial  of  one  charged  with  slandering  an  innocent 
woman,  the  evidence  was  that  the  defendant  said  of  a 
chaste  woman  that  she  looked  like  a  woman  who  had  mis- 
carried, it  was  error  to  instruct  the  jury  that  the  words, 
per  5ft,  implied  malice,  (^wer^',  "whether  the  words  alone 
are  of  such  character  as  to  justify  the  court  in  submitting 
them  to  a  jury  upon  a  question  of  guilt.)  J^tate  v.  Benton^ 
788. 

SPARKS  FROM  RAILROAD  LOCOMOTIVE,  644. 

SPECIAL  PROCEEDINGS,  PRACTICE  IN,  129. 

SPECIAL  TAXES  : 

Section  7,  of  Article  VII,  of  the  Constitution,  does  not  require 
that  an  act  of  the  General  Assembly,  authorizing  a  special 
tax  to  pay  deV)t8  of  the  county  contracted  for  necessary 
expenses,  shall  provide  for  the  submission  of  the  matter 
to  a  vote  of  the  people.     McCless  v.  Meekins,  34. 

STATE  CHARITABLE  INSTITUTIONS,  164. 

STATUTE   Authorizing  Levy  of    Taxes    Enters  into  Contract, 
when,  84. 

STATUTE  Directing  Time  of  Sale  by  State  Commissioners,  469. 

117—64 
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STATUTE,  REFERENCE  TO  IN  INDICTMENT,  Not 

It  is  not  necessary  that  an  indictment  for  violating  the  pro- 
visions of  a  local  prohibitory  act  should  refer  to  the  stat- 
ute as  that  is  a  matter  of  law,  not  of  fact ;  and  if  an  act 
charged  m  an  indictment  is,  in  fact,  a  violation  of  any 
statute,  a  reference  to  a  wrong  act  is  immaterial  and  mere 
surplusage.    State  v.  Snow,  778. 

STATUTE  OF  LIMITATIONS.    (See  "Limitations.'') 

STATUTE,  Repeal  of,  774. 

STOCKHOLDERS: 

In  case  of  the  insolvency  of  a  Building  and  Loan  Association, 
every  perl?on  having  stock  therein,  whether  as  creditor  or 
debtor,  niU8t  be  considered  a  corporator,  and  every  mem- 
ber indebted  to  it  must  be  treated  as  a  debtor.  Strauss  v. 
B.  d-  L.  Association,  308. 

STREETS.    (See  "Highways.'^) 

STREET  RAILWAY  COMPANIES: 

1.  Where  a  person  voluntarily  exposes  himself,  his  buggy  and 

mule  to  the  risk  of  an  accident  which  may  result  from  the 
aiiiuiaPs  taking  fright  at  a  noise  usually  incident  to  the 
running  of  an  electric  car,  and  there  is  no  testimony  tend- 
ing t.<)  8bow  tViat  the  motorman  in  charge  of  the  car  wan- 
tonly or  lualiciously  made  unnecessary  noise  for  the  pur- 
pose of  searing  the  animal,  the  street  railway  company  is 
not  responsible,  on  account  of  its  failure  to  stop  the  car  (in 
the  absence  of  a  collision),  for  injuries  caused  by  the 
frightened  animal.     Doster  v.  Street  Railway,  651. 

2.  Where  in  such  case,  the  animiil  rushes  upon  the  track  in 

front  of  the  car,  the  company  is  answerable  for  the  csonse- 
quences  of  a  collision,  only  where,  by  proper  watchfulness 
on  the  part  of  the  motorman,  the  danger  might  have  been 
foreseen  and  the  injury  prevented  by  using  the  appliances 
at  his  command  to  stop  the  car.    Ibid, 

SUMMONS: 

1.  A  summons  issued  but  neither  docketed  on  the  summons 
docket  nor  returned  served  nor  followed  by  an  alias,  will 
not  arrest  the  running  of  the  statute  of  limitations.  Neal 
V.  Nelson,  393. 
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2.  The  deBignatioD  of  the  plaintiffs  in  a  summons  and  com- 

plaint in  an  action  of  claim  and  delivery,  a^  *'H.  M.  &  Co." 
vrithout  setting  out  the  individual  names  of  the  persons 
composing  the  firm,  is  a  fatal  defect  on  demurrer.  Heath 
V.  Morgan,  504. 

3.  It  is  no  ground  for  demurrer  to  the  complaint  that  the 

summons  describes  one  defendant  as  "Mrs  M.,"  where  her 
name  is  given  in  full  in  complaint.     Ibid. 

SUPERIOR  COURT  CLERK,  Action  Against,  73. 

SURETY  ON  GUARDIAN  BOND  : 

1.  An  action  cannot  be  maintained  to  subject  the  lands  of  a 

deceased  surety  for  a  guardian  until  judgment  has  been 
obtained  on  the  guardian  bond.    McNeill  v.  Currie,  341. 

2.  A  judgment  against  a  guardian,  individually,  for  a  debt  due 

the  ward,  is  not  conclusive  against  the  surety,  but  only 
presumptive  evidence  which  the  surety  may  rebut.     IMd. 

3.  While  an  action  is  pending  in  one  county  to  ascertain  the 

liability  of  a  deceased  surety  on  a  guardian  bond,  an  action 
cannot  be  maintained  in  another  county  for  the  same  pur- 
pose and  for  the  additional  purpose  of  subjecting  dece- 
dent's lands  to  the  payment  of  unascertained  liabiiity. 
1  did. 

SURETIES  ON  OFFICIAL  BOND,  105. 

SURETIES  ON  REPLEVIN  BOND  : 

1.  Where  the  defendant  in  Claim  and  Delivery  proceedings 

consents  to  a  judgment  againf«t  himself  and  sureties  on  the 
replevin  bond,  the  sureties  cannot  be  allowed  to  intervene 
as  parties  and  move  to  have  the  judgment  vacated,  they 
not  having  offered  to  interplead  and  claim  the  property  in 
the  manner  prescribed  by  Section  331  of  7'he  Code. 
McDonald  v.  Mc Bride,  125. 

2.  In  such  case,  the  fact  that  the  defendant  consented  to  judg- 

ment before  the  maturity  of  the  debt  is  no  ground  for 
complaint  by  the  sureties,  such  consent  not  being  neces- 
sarily fraudulent.    Ibid. 

8.  Where  a  judgment  has  been  entered,  by  the  consent  of  the 
defendant,  on  the  replevin  bond  given  by  him  in  Claim 
and  Delivery  proceedings,  it  cannot  be  set  aside  for  fraud 
at  the  instance  of  the  sureties  by  motion  in  the  cause,  but 
only  by  a  new  and  direct  action  for  the  purpose.    Ibid. 
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4.  A  so  ret  y  on  a  replevin   bond,  given  for  the  retnro  of  prop- 

erty in  an  action  of  claim  and  delivery,  by  sig-nin^  such 
bond  makes  the  defendant  principal  hi«  agent  to  comprom- 
ise plaintiff's  claim  for  damages  and  upon  a  comproiuiee 
beinp:  made  by  such  defendant,  without  the  knowledge  or 
eon.»»ent  of  the  surety,  the  court  is  authorized  to  enter  up 
judgment  against  the  defendant  and  his  surety  in  accord- 
ance with  such  com  promise,     yimock^  v.  Pope,  315. 

5.  Judjiment  may  be  rendered  against  the  principal  aiid  surety 

on  a  replevin  bond,  in  an  action  of  claim  and  delivery, 
without  notice  to  the  surety.     Smith  v.*  Wliitten,  389. 

6.  Where  a  plaintiff  in  any  case,  or  a  defendant  in  an  action 

involving  the  title  to  land,  in  obedience  to  an  order  to 
enlarge  hi^  bond,  files  an  additional  undertaking,  with 
new  sureties,  and  in  a  sum  named  in  the  order,  the  first 
bond  is  not  discharged  and  the  new  l>ond  is  not  a  substi- 
tute for,  but  an  addition  to,  the  original  undertaking. 
Ihid. 

7.  Where    a   defendant    in    claim    and   deliverv,  on  his  first 

replevin  bond's  proving  insufficient  in  amount,  executes  an 
additional  bond  with  a  difTerent  surety,  and  the  damages 
awarded  are  less  than  the  amount  of  the  first  bond,  judg- 
ment umy  be  rendered  against  the  surety  on  the  first  bond 
alone.  Ihid. 

8.  Where  a  defendant  in  claim  and  delivery,  on  a  first  replevin 

bond's  proving  insufficient  ip  amount,  executes  an  addi- 
tional bond,  with  a  different  surety,  plaintiff  may  have 
judgment  against  the  surety  on  the  first  bond,  though  he 
has  not  made  the  administrator  of  the  surety  on  the  addi- 
tional bond  a  party  to  the  action.     Ibid. 

SURPLUSAGE,  Harmless: 

1.  A  bill  of  indictment  is  not  vitiated  by  the  use  of  superfluous 

words.     State  v.  Darden,  697. 

2.  An  indictment  for  stealing  the  temporary  use  of  a  horse  in 

violation  of  Section  1067  of  The  Code,  is  not  defective 
because  it  charges  the  stealing  of  the  temporary  use  of  a 
buggy  also.     Ibid. 

SURVEY : 

1.  A  corner  admitted  or  ascertained  by  the  usual  marks  or 
established  by  testimony  to  the  satisfaction  of  a  jary,  is 
to  be  considered  by  them  as  facts  incorporated  in  the  deed 
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80  as  to  make  it  part  of  the  dencriptioii.  Duncan  v.  Hall^ 
443. 

2.  Where  the  location  of  land  conveyed  by  deed  is  disputed 
but  one  of  the  corners  is  determined,  the  location  made 
by  running  the  line  from  such  corner  in  the  same  direction 
as  it  is  run  by  the  deed  is  to  be  adopted  rather  than  one 
ascertained  by  running  iu  the  opposite  direction.     Ibid. 

SURVEY  OF  COUNTY  BOUNDARY,  211. 

SURVEY,  When  Necessary  to  accompany  Record  on  Api)eal  : 

In  an  action  for  the  diversion  of  surface  water  or  the  water  of 
natural  streams  by  tlie  construction  of  railway  lines,  sur- 
veys of  the  locality,  made  under  order  of  the  court,  must  be 
introduced,  and  accompany  the  record  <)napi)eal,  or  show- 
ing be  made  by  appellant  that  he  was  v>r<iV6iited  by  the 
court  or  the  opposite  party  frcmi  so  doing,  on  penalty  of 
liability  to  dismissal  of  appeal  or  affirmance  of  judgment 
on  the  ground  that  it  is  impossible  to  review  the  alleged 
errors.     Whichard  v.  Railroad^  614. 

SURVIVING  PARTNER,  176. 

SUSPENSION  OF  JUDGMENT  ON  PAYMENT  OF  COSTS  ; 

1.  Where  a  defendant  is  found  guilty  by  a  justice  of  the  peace 

of  an  offence  of  which  the  latter  has  final  jurisdiction  and 
an  order  is  made  without  defendant's  consent  that  judg- 
ment be  suspended  upon  i)ayment  of  costs,  the  defendant 
is  entitled,  as  a  matter  of  right,  to  an  appeal  to  the  Supe- 
rior Court  for  a  trial  de  nono  and  need  not  resort  to  tjie 
circuitous  remedy  of  a  recordari.     JState  v.  Griffs,  709. 

2.  When  a  judgment  has  been  suspended  on  the  agreement  of 

the  defendant  to  pay  the  costs  and  the  costs  have  not  been 
paid,  the  judgment  may  be  enforced  for  such  failure. 
nutate  V.  Whitt,  804.  . 

3.  Where  a  defendant  was  sentenced  to  five  years  imprison- 

ment and,  after  serving  six  days,  was  brought  into  court 
at  the  same  term  and  judgment  was  suspended  on  his 
agreeing  to  pay  the  costs  of  the  prosecution  and  the  money 
which  he  had  embezzled  from  his  sister,  the  court  had  the 
power  at  a  subsecfuent  term  of  the  court  on  his  failure  to 
pay  the  costs  (but  not  for  his  failure  to  return  the  embez- 
zled money)  to  sentence  him  to  imprisonment  for  one  year. 
Ibid. 
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TAX  LISTS  : 

1.  While  a  tax  imposed  is  a  debt  and  the  tax  list  isaii  eccecution, 

when  delivered  to  the  sheriflP,  against  every  person  named 
thereon,  for  the  amount  of  his  tax,  yet  the  debt  does  not 
arise  out  of  contract  and  is  not  liab'e  to  the  incidents  of 
contracts  between  individuals,  nor  does  the  tax  list  have 
the  force  and  eflfect  of  a  judgment  and  execution,  except 
between  the  sheriff  and  the  tax-payer.  Davie  v.  Black- 
burn, 383. 

2.  Though  a  sheriff,  who  has  settled  for  the  taxes  due  on  a  tax 

list  which  have  not  been  paid  to  him,  may  collect  the  same 
within  the  time  allowed  by  law,  yet  the  debts  thus  due 
him  cannot  be  attached  by  a  creditor  to  whom  he  is 
indebted,  under  the  provisions  of  Section  357  of  T/ie  Code 
authorizing  attachments  to  be  levied  upon  '*all  the  prop- 
erty of  the  defendant, ''  there  bi-ing  no  statutory  provision 
enabling  the  creditor  to  make  any  use  of  the  tax  book,  and 
it  being  against  public  policy  to  permit  proceedinjars  out  of 
which  confusing  and  dangerous  litigation  might  grow. 
Ibid. 

■ 

TAXES,  Failure  of  Sheriff  to  pay  over: 

1.  Where  an  action  is  brought  against  a  sheriff  for  failure  to 

collect  and  pay  over  taxos,  he  is  properly  chargeable  with 
the  amount  of  the  tax  list,  and  the  burden  of  proving  a 
discharge  of  any  part  thereof  is  upon  him.  Commit' 
sioners  v.  Wall,  377. 

2.  Where  a  sheriff  failed  to  settle  for  taxes  within  the  time 

appointed  by  Jaw  and  not  having  had  allowance  made  him 
by  the  commissioners  for  insolvents  at  the  time  and  in  the 
manner  prescribed  by  law,  he  cannot  have  such  allowances 
made  by  the  court  in  an  action  brought  against  him  on  his 
official  bond  for  the  balance  due  by  him  on  the  tax  list. 
Ibid. 

3.  In  such  case,  the  fact  that  the  tax  books  were  attached  in  a 

suit  against  the  sheriff  by  his  creditors  subsequently  to  the 
time  when  he  should  have  settled  with  the  commissioners, 
was  no  defense  to  the  action  instituted  for  the  collection  of 
the  balance  of  the  taxes  due,  nor  can  the  sheriff  be  excused 
upon  the  ground  that  he  ipisundcrstood  the  order  of  refer- 
ence made  in  the  action.     Ibid. 

4.  In  an  action  bi  ought  by  the  county  Board  of  Education 

against  a  sheriff,  on  his  official  bond,  for  failure  to  pay 
over  the  taxes  levied  for  school  purposes,  the  complaint 
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need  not  allege  that  the  county  coinmissionerB  have  ref  ased 
to  bring  au  action  for  the  purpose,  since,  by  Section  28, 
Chapter  199,  Acts  of  1889,  The  Code,  Section  2563,  was 
amended  so  as  to  make  the  county  Board  of  Eduction  the 
proper  relator  in  such  an  action.  Board  of  Education  v. 
Wall,  382. 

TAXES,  Sale  of  Land  for : 

Where  a  tract  of  land  was  sold  for  taxes  on  the  3rd  day  of 
May,  1892,  a  deed  made  on  the  3rd  day  of  May,  1893,  by  the 
sheriff,  in  pursuance  of  such  sale,  is  void,  inasmuch  as,  by 
Sec.  66  of  Ch.  323  Acts  of  1891,  the  deed  must  be  made 
within  one  year  after  the  expiration  of  one  year  from  date 
of  sale,"  and  the  computation  of  time  under  Sec.  596  of 
The  Code  must  be  by  excluding  the  first  day  and  including 
the  last.    Burgess  v.  Burgess,  447. 

TELEGRAM,  Delay  in  delivering  : 

In  the  trial  of  action  against  a  telegraph  company  for  damages 
for  delay  in  delivering  a  telegram,  itappearrd  that  the  con- 
tract under  which  the  company  transmitted  it  was  that 
the  company  should  not  be  liable  for  any  claim  not  pre- 
sented in  writing  within  sixty  days  from  the  time  of  filing 
the  message  for  transmission,  and  it  also  appeared  that  no 
written  notice  was  given  of  plaintiff's  claim  within  such 
period  ;  Held,  that  the  plaintiff  cannot  recover.  Lewis  v. 
Telegraph  Co.,  436. 

TELEGRAM,  Failure  to  Deliver,  352. 

TELEGRAPH  COMPANIES: 

1.  Where  a  telegraph  company  is  shown  to  l>e  negligent  in  the 

delivery  of  a  message  received  by  its  agent  for  transmis- 
sion, the  sender  may  recover  compensatory  damages  for 
mental  anguish  suffered  by  him  in  consequence  of.  delay 
in  the  delivery  of  the  message.  Sherrill  v.  Telegiaph  Co., 
352. 

2.  Where  a  rule  of  a  tele^^raph  company  required  the  operator 

to  telegraph  back  for  a  better  address,  if  the  address  given 
was  doubtful,  his  failure  to  do  so  when  the  sendee  could 
not  be  found  at  the  given  ad<lre8s  was  negligence  which 
was  not  excused  by  the  fact  that  he  thought  the  operator 
at  the  sending  office  had  given  all  the  information  he 
could.     Ibid. 
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3.  Where  a  telegram  anDoancing  the  serious  illness  of  a  per- 

son and  requesting  an  immediate  answer  was  sent  by  a 
chance  messenger,  not  in  the  employ  of  the  telegraph  com- 
pany, to  a  person  having  the  same  surname  but  not  the 
same  initials  as  the  addressee  and  who  lived  near  the  tele- 
graph office,  and  no  answer  to  the  telegram  was  elicited, 
and  no  explanation  was  sought  by  the  agent  why  the 
requested  answer  to  so  urgent  a  message  was  not  returned, 
and  no  investigation  was  thereupon  made  to  ascertain 
whether  the  message  had  been  delivered  to  the  proper 
person ;  Held,  that  the  jury  were  properly  instructed, 
that,  upon  such  facts,  the  defendant  telegraph  company 
was  negligent.    Ibid. 

4.  Although  the  sender  of  a  telegram  did  not  exercise  due  care 

in  making  special  arrangements  for  the  delivery  of  an 
answer  by  failing  to  give  his  precise  address,  but  did  leave 
a  sufficient  sum  in  the  hands  of  defendant's  agent  to  pay 
for  the  delivery  of  the  answer  at  a  place  where  the  sender 
was  known  to  reside  and  to  which  there  was  a  dailv  mail, 
yet,  that  fact  will  not  excuse  the  negligence  of  the  tele- 
graph company  in  delivering  the  message  to  a  person 
other  than  the  addressee,  and  iu  failing  to  elicit  the 
reque.'-ted  answer  to  the  message  so  urgently  requiring  it. 
1  bid. 

5.  In  the  trial  of  an  action  against  a    telegraph    company   for 

daiHMges  for  delay  in  delivering  a  telegram,  it  a[»peared 
that  the  contract  under  which  the  company  transmitted 
is  was  that  tiie  company  should  not  be  liable  for  any  claim 
not  presented  iu  writing  within  sixty  days  from  the  time 
of  filing  the  message  for  transmission,  and  it  also  appeared 
that  no  written  notice  was  given  of  plaiutifT-s  claim  within 
such  period ;  Held,  that  the  plaintiff  cannot  recover. 
Lewis  V.  Teltfjroph  (U).,  4J30. 

6.  Where  the  nature  and  importance  of  a  telegraphic  message 

appears  on  its  face  ond,  through  negligence  of  the  tele- 
graph company,  the  message  is  not  delivered  in  a  reason- 
able time,  damages  may  be  recovered  for  the  mental 
anguish  caused  thereby.  Harever  v.  Telegraph  Company, 
540. 

7.  Where,  in  an  action  for  delay  in  delivering    a    telegram    to 

plaintiff  that  his  niotlier  was  not  expected  to  live  and  to 
come  at  once,  the  allegation  was  '*that  by  reason  of  said 
gross  negligence  and  wilful  conduct  of  the  defendant  in 
the  failure  to  ('eliver  the  message   within  said  reasonable 
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timef  this  plaintiff  has  suffered  great  damages  both  in 
body  and  mind,  to-wit,  the  sum  of  $2,000,"  and  the  evi- 
dence was  conflicting  as  to  whether  plaintiff  could  have 
reached  his  mother's  bedside  before  her  death  even  If  the 
telegram  had  been  promptly  delivered,  but  the  jury  found 
that  plaintiff  was  injured  by  defendant's  negligence^ 
Held^  that  the  pleading  was  sufficiently  brond  to  cover 
any  damages,  and  the  court  properly  refused  an  instruc- 
tion to  the  jury  that  in  no  event  could  plaintiff  recover 
more  than  nominal  damasres.     Ibid, 
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TENANCY  IN  COMMON : 

1.  Where  a  will  devising'  lands  to  several  persons,    locates  the 

lands  by  name,  or  by  metes  and  bounds,  so  that  each  party 
knows  his  lands  or  where  they  are  located,  with  such  cer- 
tainty that  a  surveyor  can  locate  them  without  extrinsic 
aid,  the  devisees  hold  in  severalty  and  not  in  common. 
Midgett  v.  Midgett,  8. 

2.  A  direction  in  a  will  that  lands  devised  to  four  persons  shall 

be  divided  into  four  parts,  '*share  and  share  alike,"  consti- 
tutes the  devisees  tenants  in  common.     Ibid. 

TESTIMONY  : 

Section  590  of  The  Code  does  not  incapacitate  a  party  or  per- 
son interested  in  the  event  of  an  action  from  testifying  in 
a  suit  in  which  the  personal  representative  of  a  decedent 
is  plaintiff,  concerning  a  transaction  between  such  witness, 
on  the  one  side,  and  the  decedent  and  others  on  the  other, 
when  the  associates  of  such  decedent  in  the  transaction  are 
living  and  are  co-plaintiffs  with  the  decedent's  personal 
representative.   Johnson  v.  TowJisend,  338. 

TESTIMONY,  Nou-Expert : 

The  mental  state  or  appearance  of  a  person,  or  his  manner, 
habit,  conduct  or  bodily  condition,  as  far  as  they  can  be 
derived  from  mere  observation  as  distinguished  from  medi- 
cal examination,  may  be  proved  by  the  opinion  of  one  who 
has  had  opportunities  to  form  it.  Hence,  it  was  competent 
to  prove  by  the  sister  of  plaintiff,  who  lived  with  him,  the 
mental  anguish  which  heex])erienced  (as  manifested  by  his 
melancholy  manner,  &c.,)  by  reason  of  the  defendant's 
failure  to  deliver  a  telegram  announcing  the  eerious  illness 
of  his  child.     Sherrill  v.  Telegraph  To.,  352. 
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TESTIMONY  OF  INTERESTED  WITNESS: 

Where,  on  a  trial  of  an  indictment,  the  defendants  testified  in 
.  their  own  behalf,  it  was  error  in  the  trial  judge  to  instruct 
the  jury  That  they  had  *'the  right  to  scrutinize  closely  the 
testimony  of  the  defendant  and  receive  it  with  grains  of 
allowance  on  acctaint  of  their  interest  in  the  event  of  the 
action"  without  adding  that,  if  they  believ*  d  the  witnesses 
to  be  credible,  then  they  should  give  to  their  testimony  the 
saiue  weight  as  other  evidence  of  other  witnesses.  State  v. 
Holloway,  780. 

TRANSACTION  WITH  DECEASED  PERSON  : 

m 

Section  590  of  The  Code  does  not  incapacitate  a  party  or  per- 
son interested  in  the  event  of  an  action  from  testifying  in 
a  suit  in  which  tlie  personal  representative  of  a  decedent 
is  plaintiff,  concerning  a  trausaction  between  such  witness, 
on  the  one  side,  and  the  decedent  and  others  on  the  other, 
when  the  associates  of  such  decedent  in  the  transaction 
are  living  and  are  co-plaintiffs  with  the  decedent's  per- 
sonal representative.     Johnson  v.  2'otvnsend^  338. 

TRESPASS,  478. 

TRESPASS  QUARE  CLAUSUM  FREGIT,  15. 

TRIAL  : 

1.  Where,  in  the  trial  of  an  action,  after  the  defendant,  upon 

whom  the  burden  rested,  had  introduced  his  testimony, 
the  Court  in  effect  declared  that  the  plaintiff  could  not  in 
any  event  recover,  it  was  proper  for  the  latter  to  submit  to 
a  non-suit  and  api)eal,  and  his  failure  to  introduce  testi- 
mony cannot  operate  to  his  disadvantage.  M^ool  v.  Eden- 
ton,  1. 

2.  While,  in  the  trial  of  an  is>^ue,  no  fact  or  circumstance  from 

which  an  inference  as  to  the  truth  of  the  matter,  in  dis- 
pute, can  be  drawn,  ought  to  be  excluded  from  the  consid- 
eration of  the  jury  ;  yet  such  facts  and  circumstances  as 
rais''  only  a  conjecture  or  suspicion  ought  not  to  be  admit- 
ted to  distract  the  attention  of  the  jury  or  to  consume  the 
time  of  the  court.     Peitiford  v.  Mayo^  27. 

8.  In  the  trial  of  an  issue  as  to  the  execution  of  a  note  by  the 
intestate  of  defendant,  testimony  that  the  deceased  was  a 
man  of  property  and  had  money  lent  out  when  he  died  was 
properly  withdrawn  from  the  consideration  of  the  jury. 
Ibid. 
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4.  In  the  trial  of  an  issue  as  to  the  execution  of  a  note  by  the 

intestate  of  defendant,  evidence  that  the  deceased  declared 
on  his  death  bed  that  he  was  going  to  die  and  did  not  owe 
a  cent  in  the  world  was  properly  excluded.     Ibid. 

5.  In  the  trial  of  an  action  against  an  alleged  lessee  for  the 

possession  of  crops  to  satifrfy  advances  made  by  plaintiff, 
the  following  issues  were  submitted :  (1)  Did  defendant 
rent  land  of  plaintiff  as  alleged  in  the  complaint?  (2)  Did 
crops  seized  in  this  action  grow  on  said  lands?  (3)  If  so,  did 
the  plaintiff  make  advancements,  as  is  alleged,  to  said 
defendant?  The  jury  answered  in  the  negative  to  the  first 
two  issues  and  in  the  aflBrmative  to  the  third  ;  Heldy  that 
the  response  to  the  third  issue  is  not  contradictory  of  the 
answers  to  the  first  two.     Grubbs  v.  Stephenson,  66. 

6.  Where,  in  the  trial  of  an  action  by  one  claiming  to  be  the 

lessor  of  land  against  the  alleged  lessee  for  the  possession 
of  the  crops  to  satisfy  advances,  it  appeared  in  evidence 
that  the  plaintiff's  name  was  not  in  the  lease  when  signed 
by  the  defendant,  it  was  comj)etent  for  the  latter  to  testify 
that  he  had  rented  no  land  from  the  plaintiff,  such  testi- 
mony being  admissible  not  to  coutradict  the  paper  writing 
but  to  negative  any  verbal  contract  of  renting,  if  the  jury 
should  find  that  plaintiff's  name  was  not  in  the  lease. 
Ibid. 

7.  Where,  in  such  case,  the  defendant  testified  that  he  had 

rented  the  land  from  S.,  who  intervened  in  the  action  to 
claim  the  crops  as  landlord,  it  was  competent  to  corrobo- 
rate such  testimony  by  producing  the  lease  from  the  latter. 
Ibid. 

8.  Where  an  action  was  brought  upon  a  specific  contract  to 

pay  money  for  work  performed  by  the  plaintiff  on  defend- 
ant's building  and  the  parties  on  the  trial  treated  it  as  one 
also  on  the  quantum  meruit  for  work  and  labor  done,  and 
it  appearetl  that  the  defendants  received  and  used  the 
building  for  his  own  benefit  after  the  plaintiff  completed 
his  work,  the  plaintiff  was  entitled  to  recover  as  upon  the 
common  count  for  work  and  labor  done.  Dixon  v.  Qrxely^ 
84. 

9.  The  objection  that  a  verdict  is  against  the  weight  of  evi- 

dence can  only  be  urged  in  the  court  below  as  a  ground  for 
new  trial,  it  being  a  matter  within  the  discretion  of  the 
Trial  Judge,  the  exercise  of  which  is  not  subject  to  review 
on  appeal.     Jordan  v.  Farthing^  181. 
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10.  An  issue  as  to  whether  defendant  is  indebted  to  plaintiiT 
and,  if  iso,  in  what  amount,  is  a  question  of  fact  and  not 
of  law.    Ibid, 

11.  Unless  a  party  is  prejudiced  thereby,  the  submission  of  one 
issue  covering  several  material  issues  tendered,  instead  of 
submitting  them  separately,  is  not  error.     Ibid. 

12.  Where,  in  an  action  to  recover  a  debt  alleged  to  be  due  to 
the  plaintifT  from  defendant,  growing  out  of  long  mutual 
dealings,  during  which  a  mortgage  had  been  executed  by 
plaintiff  to  defendant  but  which  plaintiff  alleged  had  been 
obtained  by  fraud  and  misrepresentation  of  defendant, 
and  an  accounting  is  sought,  but  not  a  decree  setting  aside 
the  morti^age  for  fraud,  the  material  issue  is  not  the  fraud, 
but  the  debt  and  its  amount.     Ibid. 

13.  The  fact  that  the  Trial  Judge,  after  intimating  that  he 
would  submit  certain  issues  tendered  by  the  defendant, 
upon  the  close  of  the  evidence  and  after  the  time  for  sub- 
mitting instructions  had  passed,  submitted  only  one  issue, 
cannot  be  assigned  as  a  ground  of  error  unless  the  defend- 
ant can  show  that  he  was  prejudiced  thereby  and  pre- 
vented from  j)resenting  some  view  of  the  case  which  the 
other  issues  would  have  enabled  him  to  do.     Ibid. 

Jl4.  An  instruction  assuming  admissions  by  the  evidence, 
which  are  not  warrented  by  it,  is  properly  refused.     Ibid. 

15.  An  inconsi.-^tent  verdict  or  one  that,  in  connection  witli  the 
pleadings,  requires  explanation  to  make  it  harmonize  with 
the  pleadings  and  evidence,  and  support  a  judgment. 
ought  to  be  set  aside  when  too  late  to  have  it  reformed  by 
the  jury.     Brown  v.  Lumber  Company,  287. 

16.  Where,  in  the  trial  of  an  action  for  breach  of  contract  of 
employment,  the  contract  was  admitted  but  defendant 
claimed  tliat  plaintiff  had  waived  its  performance  and  that 
a  new  agreement  had  been  made  and  two  issues  were  sab- 
mitted,  one  as  to  the  existence  of  the  contract  (which  the 
jury  according  to  instructions  answered  in  the  aflflmative) 
and  the  other  was  "Did  the  defendant  wrongfully  violate 
the  contract,  the  plaintiff  being  in  no  default,"  to  which 
the  jury  answered  *'no'' ;  Held^  that  fhe  second  issue,  with 
the  response,  not  being  clear  or  intelligible,  the  verdict 
should  have  l>een  set  aside  and  a  new  trial  granted  on  new 
issues.     Ibid. 

17.  Where  an  exception  arises  out  of  ^le  form  of  issueb  or  the 
adaptation  of  instructions  thereto,  the  true  test  is  whether 
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it  appears  that  the  jury  were  misled  or  did  not  have  the 
benefit  of  instructions  prayed  for,  and  which  conld  have 
aided  them  in  passing  upon  the  material  facts.  Sherrill 
V.  Telegraph  Company^  352. 

18.  Where,  in  an  action  for  damages  for  fail  Ins:  to  deliver  a 
telegram,  three  issues  were  submitted — first,  whether 
defendant  was  negligent ;  second,  whether  plaintifT  was 
guilty  of  contributory  negh'gence,  and,  third,  whether  the 
contributory  negligence  was  the  cause  of  the  injury  ;  Ueldy 
that  the  submission  of  such  issues  was  not  prejudicial 
when  accompanied  with  instructions  tliat,  if  defendant 
was  negligent  in  failing  to  find  the  addressee  of  the  tele- 
gram aud  in  failing  to  notify  the  sender  of  such  failure, 
such  omission  pf  duty,  and  not  the  remote  want  of  care  on 
the  part  of  the  sender  in  failing  to  furnish  a  more  particu- 
lar description  of  the  place  where  the  adiln'ssee  resided, 
was  the  proximate  cause  of  the  injury.     Ibid. 

19.  A  map  is  not  admissible  in  evidence  except  for  the  purpose 
of  explaining  the  testimony  of  a  witness  and  to  enable  the 
jury  to  understand  it.     Riddle  v.  (lermanton^  387. 

20.  Where,  in  the  trial  of  an  action,  a  map  was  introduced  and 
admitted  under  objection  and  neither  the  case  on  appeal 
nor  the  record  shows  for  what  purpose  it  was  introduced 
nor  on  what  ground  the  objection  was  placed,  and  the 
complaint  sijecifically  describes  and  locates  the  land,  it 
will  be  presumed  that  the  map  was  introduced  in  explana- 
tion of  preceding  testimony,  and  not  to  locate  the  land. 
Ibid. 

21.  A  motion  for  judgment  7ion  obstante  veredicto  will  not  be 
allowed  unless  the  cause  of  action  isadmittedand  the  jWea 
of  avoidance  is  found  insufBcient.     I  bid. 

22.  Where,  in  the  trial  of  an  action  to  recover  land,  the  con- 
troversy was  as  to  a  certain  portion  of  the  tract,  and  a 
deed  was'  offered  in  evidence  which  did  not  refer  to  the 
land  in  question,  it  was  proper  to  exclude  it  as  it  was  im- 
material.    Loce  V.  Gregg,  4«7. 

23.  Where,  in  the  trial  of  an  action  to  recover  land,  the  con- 
troversy was  as  to  a  certain  portion  only  of  a  tract  claimed 
by  plaintifT,  it  was  not  error  to  refuse  to  submit  an  issue 
relating  to  land  other  than  that  in  question.    Ibid. 

24.  Where  a  single  and  uncontradicted  witness  testifies  to  a 
fact  on  a  trial,  it  is  not  error  in  a  trial  Judge  to  instruct 
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the  jury,  if  they  believe  the  witness,  to  find   according 
to  his  testimony.    Ibid. 

25.  Whenever  the  rules  of  evidence  give  to  testimony  the  arti- 
ficial weight  of  a  presumption,  the  question  whether  it  ie 
rebutted  by  parol  evidence  introduced  for  the  purpose, 
must  go  to  the  jury  unless  the  truth  of  such  rebutting  tes- 
timony is  admitted.     Kendrick  v.  Bellinger^  491. 

26.  If  a  party,  having  the  right  to  insist  upon  the  presumption 
that  a  deed  was  delivered  at  the  time  of  its  date,  contro- 
verts the  truth  of  the  rebutting  testimony,  it  is  for  the 
jury  to  decide  whether  the  presumption  has  been  overcome 
by  such  testimony.    IMd, 

27.  A  party  Is  not  precluded  from  the  privilege  of  contrcadict- 
ing  bis  own  witness  by  testimony  ii/consisteut  with  that  of 
the  latter,  but  cannot  impeach  him  by  attacking  his  cred- 
ibility.    Ibid. 

28.  The  fact  that  a  witness  testified  that  a  deed  was  delivered 
at  a  time  subsequent  to  its  date  did  not  preclude  the  party 
olTering  Kuch  witnt^ss  from  relying  on  the  presumption  to 
the  contrary.     Ibid. 

29.  An  exception  to  an  instruction  which  does  not  point  out 
the  specific  error  complained  of,  is  too  general  to  be  con- 
sidered.    Ibid. 

30.  Where,  in  an  action  to  recover  land,  plaintiff  introduced 
evidence  tending  to  show  grants  from  the  State  and  mesne 
conveyances  connecting  with  them,  and  also  possession  for 
seven  years  under  color  of  title,  it  was  proper  to  submit  to 
the  jnry  the  question  of  his  right  to  recover.     Ibid. 

31.  Where  a  party  did  not  ask  for  specific  instructions,  he  can- 
not object  to  those  given  on  the  ground  that  they  are  too 
general.    Ibid. 

32.  It  is  not  error  to  exclude  evidence  as  to  a  fact  admitted  in 
the  pleadings.    Blackburn  v.  Insurance  Co.y  531. 

33.  Where,  in  an  action  by  plaintiffs  (husband  and  wife)  to 
recover  on  a  fire  policy,  it  was  alleged  and  admitted  by 
the  answer  that  the  wife  owned  the  property  insured  and 
that  the  husband  was  the  assignee  of  the  policy  by  defend- 
ant's consent ;  and  on  the  trial  the  only  issues  were,  Did 
the  plaintiff's  conspire  to  burn  the  property  ?  and  Did  the 
husband  wilfully  burn  it?  it  was  not  error  to  exclude,  as 
evidence  offered  by  defendant,  the  assignment  on  the  pol- 
icy, it  having  been  admitted  by  the  pleadings.     Ibid. 
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34.  It  is  within  the  sound  discretion  of  the  trial  judge  to  frame 
the  issues  in  the  trial  of  an  action,  and  it  is  incumbent 
upon  a  party  complaining  of  the  exercise  of  that  discretion 
to  show  that  it  operates  to  his  injury.  Pickett  v.  Railroad 
Co.,  616. 

85.  Where  a  case  hinges  on  a  controverted  allegation  of  neg- 
ligence, the  court  may,  in  its  discretion,  submit  one  or 
more  issues,  with  appropriate  instructions.    Ibid, 

86.  Where  an  issue  raised  not  only  the  question  whether  the 
defendant  was  negligent  but  also  whether  it  was  the  proxi- 
mate cause  of  an  injury  complained  of,  the  trial  judge  is 
at  liberty  to  tell  the  jury  that,  if  they  should  find  that  the 
defendant  was  negligent  and  its  negligence  was  the  proxi- 
mate cause  of  the  injur>,  it  was  immaterial  to  determine 
whether  the  plaintiff  had  been  previously  negligent.  Ibid. 

87.  It  is  only  where  the  evidence,  in  no  aspect  of  it,  would  rea- 
sonably warrant  the  jury  in  drawing  the  inference  that 
the  defendant  is  guilty,  that  the  trial  Judge  should  with- 
draw the  case  from  the  consideration  of  the  jury.  State 
v.  (jreen,  695. 

88.  In  the  trial  of  an  indictment  for  dibposing  of  mortgaged 
crops,  with  intent  to  defraud  G.  the  manager  of  an  associa- 
tion, the  fact  that  G  was  such  manager  may  be  proven  by 
parol  though  the  books  of  such  association  contain  a  min- 
ute of  Ins  election.     State  v.  Surles,  720. 

89.  It  is  within  the  discretion  of  the  trial  judge  to  permit  prose- 
cuting counsel,  in  argument  to  the  jury,  to  make  severe 
strictures  upon  the  character  of  defendant,  as  disclosed  by 
his  evidence,  to  show  thar  the  testimony  of  the  defendant 
was  unworthy  of  credit.    Ibid. 

40.  In  the  trial  of  an  indictment  under  section  1089  of  The  Code, 
the  burden  is  upon  the  defendant  to  disprove  a  criminal 
intent  in  disposing  of  the  mortgaged  property.    Ibid. 

TRIAL  BY  JURY  : 

1.  A  party  cannot  be  deprived  of  the  right  to  a  trial  by  jury 

except  by  his  own  consent.    Driller  Co.  v.  Worth,  515. 

2.  The  right  to  a  jury  trial  may  be  waived  by  failure  of  a  party 

to  appear,  or  by  the  written  agreement  of  himself  or  his 
attorney,  or  by  oral  consent  entered  on  the  minutes  of  the 
court,  or  by  submission  to  a  reference.    Ibid. 

8.  Failure  to  object  to  an  order  of  reference  at  the  time  it  is 
made,  is  a  wavier  of  the  right  to  a  trial  by  jury.   Ibid. 
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4.  Altliough  a  party  has  his  objection  to  a  compalsory  refer- 

ence entered  in  apt  time,  he  may  waive  his  rif?ht  to  a  trial 
by  jury  by  failing  to  assert  it  definitely  and  specifically  in 
each  exception  to  the  referee's  report.  Ibid. 

5.  Where  there  was  a  compulsory  reference  objected    to   by 

defendant,  and  the  referee  filed  14  findings  of  fact,  some 
of  wliich  related  to  questions  not  in  issue  under  the  plead- 
ings and  defendant  filed  exceptions  to  tha  finding,  a 
demand  at  the  end  of  his  exceptions  for  a  jury  trial  on  all 
the  issues  r«ai8ed  thereby  was  too  general  to  entitle  him  to 
such  atrial.    Ibid. 

TRIAL  FOR  CONTEMPT  OF  COURT,  533. 

TRUST,  140. 

To  establish  a  parol  trust  in  land  in  favor  of  a  person  whose 
money  is  alleged  to  have  gone  into  the  purchase  and 
improvement  of  the  land,  the  evidence  must  show  the 
existence  of  the  facts  constituting  the  trust  at  the  time  of 
the  transmission  of  the  legal  title.     Bank  v.  Gilmer^  416. 

TRUST  DEED,  Recitals  in  : 

The  recitals  in  the  deed  made  by  the  trustee  to  the  bank  are 
prima  facie  deemed  correct  in  so  far  as  they  show  that  the 
sale  was  made  by  the  trustee  in  f)ursuance  of  the  power 
contained  in  the  deed  of  trust.     /Shaffer  v.  (Jaynor,  15. 

TRUST  PAROL.  (See  "Parol  Trist.'^) 

TRUST,  Rejection  of  by  Trustee  named  in  Deed  : 

1.  The  ctstvis  que  trusteed  in  a  deed  of  assignment  for  the 
benefit  of  creditors  are  the  real  parties  in  interest  and 
courts  of  equity  will  not  allow  them  to  be  deprived  of  their 
estate  by  the  failure  or  refusal  of  the  trustee  to  act,  but 
will,  if  necessary,  appoint  a  trustee  to  execute  the  trust. 
Frank  v.  Heiner,  79. 

3.  Where  tlie  assignors  in  general  assignment  for  the  benefit 
of  creditors  informed  the  person  named  as  trustee  that 
they  had  selected  him,  and  asked  him  before  registration 
of  the  deed  whether  he  would  except  and  he  replied  **thflt 
he  would  like  to  do  so  but  could  not  answer  until  he  saw 
B,"  and  the  deed  was  then  registered  and  the  designated 
trustee  refused  to  act  ;  Heldy  that  the  deed  was  executed 
and  valid  as  against  attachments  levied  after  the  registra- 
tion of  the  deed  and  equity  will  appoint  a  trustee  in  place 
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of  the  ODP  designated  by  and  refusing  to  act  under  the 
deed.    Ibid. 

TRUSTEES  : 

WhiJe  directors  of  a  corporation  are  not  insurers  of  guarantors 
and  therefore  liable  for  its  bebts,  yet  they  are  trustees  and 
liable  as  such  for  losses  attributable  to  their  bad  faith, 
misconduct  or  want  of  care.     TownsendY.  Williams^  380. 

TRUSTEES  OF  CHURCH  PROPERTY  : 

1.  Under  the  provisions  of  The  Code  (chapter  54)  a  religious 

'society  may  remove  a  trustee  of  church  property,  who 
proves  faithless  to  his  trust,  and  may  fill  any  vacancy  thus 
created.    Nash  v.  Sutton,  231. 

2.  An  individual  member  of  a  religious  society  has  an  equita- 

ble interest  in  the  property  held  by  the  church  and  may 
maintain  an  action  for  the  removal  of  faithless  trustees, 
who  have  deprived  the  society  of  property  held  by  them 
in  trust  for  the  purposes  and  in  the  manner  set  forth  in 
chapter  54  of  The  Code.    1  hid 

3.  In  such  case  the  judgment  may  be  so  framed  as  to  appoint 

the  plaintiflf  trustee  instead  of  the  trustees  so  removed  and 
to  direct  a  conveyance  of  the  legal  title  of  property  to  him 
to  be  held  in  trust  for  the  use  and  benefit  of  the  society 
and  to  convey  it  as  such  society  may  direct.     Ibid 

UNDUE  INFLUENCE,  328. 

UNREGISTERED  DEED: 

Where,  in  an  action  for  recovery  of  land,  the  defendant  denied 
plain tiff^s  title,  unlawfully  withholding  possession,  etc.,  but 
averred  nothing  more,  it  was  not  competent  on  the  trial 
for  defendant  to  prove  that  she  had  been  in  possession  for 
seven  years  under  an  unregistered  deed  which  was  lost. 
Sui*h  a  defense  is  an  equitable  one  and  to  be  available 
must  be  set  up  by  answer  as  a  defense  in  a  court  of  equity. 
WilSf>n  V.   Wit  son,  351. 

USURY,  235. 

VARIANCE  : 

Where  an  indictment  for  removal  of  crops  without  notice  to 
the  landlord  charged  an  agreement  by  defendant  to  raise 
a  croj-  on  the  laud  of  G  and,  on  the  trial,  the  proof  ishowed 

117—65 
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the  title  to  be  in  another  who  rented  the  land  to  G;  Held, 
that  there  was  no  variance.    State  v.  Foushee,  766. 

VENDOR  AND  VENDEE : 

1.  After  default  by  a  vendee  of  land  to  pay  the  purchase 

money,  the  vendor  may,  by  contract,  become  landlord  of 
the  vendee  so  as  to  avail  himself  of  the  landlord's  lien  given 
by  Section  1754  of  The  Code ;  the  rent,  however,  to  go  as  a 
credit  upon  the  purchase  price  agreed  to  be  paid  for  the 
land.    Jones  v.  Jones ^  254. 

2.  Such  a  contract  not  being  forbidden  by  stute  nor  contrary 

to  public  policy  nor  forbidden  by  equity,  the  courts  will 
not  abridge  the  freedom  of  contracting  by  declaring  it 
void.     Ibid. 

ft 

VENUE : 

1.  Docketed  judgments  confer   no  estate  or  interest  in  real 

estate  w^ithiu  the  meaning  of  Section  190  (1)  of  The  Code 
but  merely  the  right  to  subject  the  realty  to  the  payment 
of  the  judgments  by  sale  under  execution,  and,  hence,  an 
action  to  set  aside  judgments  as  fraudulent  and  for  the 
appointment  of  a  receiver,  need  not  be  brought  in  the 
county  where  the  property  upon  which  such  judgments 
are  liens  is  situated.    Baruch  v.  Long^  509. 

2.  An  action  to  set  aside  the  transfer  of  personal  property,  as 

fraudulent  and  for  the  appointment  of  a  receiver,  is  not 
an  action  for  the  recovery  of  such  property  and,  hebce, 
need  not  be  brought  in  the  county  where  the  same  is 
located  as  provided  by  Oh.  219,  Acts  of  1889,  amending  Sec- 
tion 190  (4)  of  The  Code,    Ibid, 

3.  An  objection  to  the  venue  of  an  action   upon  the  ground 

that  it  does  not  appear  that  the  plaintiff  resides  in  the 
county  where  the  action  was  brought,  is  too  late  when 
made  for  the  first  time  in  this  Court.  Even  if  that  fact 
should  affirmatively  appear  it  does  not  oust  the  jurisdic- 
tion unless  motion  to  remove  is  made  in  apt  time. 

4.  Where  an  indictment  charged  that   an  offence   was  com- 

mitted in  a  certain  county  and,  on  the  trial,  there  was  no 
evidence  that  it  was  committed  in  that  county  and  there 
was  no  plea  in  abatement  or  any  request  that  the  trial 
Judge  should  instruct  the  jury  on  that  matter,  it  was  not 
the  duty  of  such  judge  to  instruct  the  jury  to  render  a 
verdict  of  not  guilty.    State  v.  Lytle^  799. 
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5.  iDasmuch  as  Section  1194  of  The  Code  provides  that  it  shall 

be  presumed  that  the  offence  was  committed  in  the  county 
in  which  the  bill  of  indictment  alleges  it  to  have  been 
committed,  the  defendant  must  make  his  denial  by  plea  in 
abatement,  if  he  claims  the  offence  to  have  been  committed 
in  another  county,  and  where  it  is  claimed  that  it  was  not 
committed  in  this  State  at  all  it  may  be  shown  as  a  mat- 
ter of  defense  under  the  general  issue.    Ibid. 

6.  Where  the  bill  of  indictment  charged  that  an  offence  was 

committed  in  a  certain  county  of  the  State  but  there  was 
no  evidence  of  venue,  the  presumption  under  Section  1194 
of  The  Code  is  that  it  was  committed  in  the  State.   Ibid, 

VERDICT : 

1.  Where,  in  the  trial  of  an  action  by  one  claiming  to  be  the 

lessor  of  land  against  the  alleged  lessee  for  the  possession 
of  the  crops  to  satisfy  advances,  it  appeared  in  evidence 
that  the  plaintiff^s  name  was  not  in  the  lease  when  signed 
by  the  defendant,  it  was  competent  for  the  latter  to  testify 
that  he  had  rented  no  land  from  the  plaintiff,  such  testi- 
mony being  admissible  not  to  contradict  the  paper  wri- 
ting but  to  negative  verbal  contract  of  renting,  if  the  jury 
should  find  that  plaintiff^s  name  was  not  in  the  lease. 
Grubbs  v.  Stephenson^  66. 

2.  An  inconsistent  verdict  or  one  that,  in  connection  with  the 

pleadings,  requires  explanation  to  make  it  harmonize 
with  the  pleadings  and  evidence,  and  support  a  judgment, 
ought  to  be  set.  aside  when  too  late  to  have  it  reformed  by 
the  jury.    Brown  v.  Lumber  Co.,  287. 

VOID  JUDGMENT,  348. 

WAIVER  OF  BREACH  OF  CONTRACT,  287. 

WAIVER  OF  TRIAL  BY  JURY,  515. 

WEIGHTS  AND  MEASURES,  228. 

WILL: 

1.  Where  a  will  deviling  lands  to  several   persons,  locates  the 

Iflnds  by  name,  or  by  metes  and  bounds,  so  that  each 
party  knows  his  lands  or  where  they  are  located,  with  such 
certainty  that  a  surveyor  can  locate  them  without  extrin- 
sic aid,  the  devisees  hold  in  severalty  and  not  in  common. 
Midgett  v.  Midgett,  8. 

2.  A  direction  in  a  will  that  lands  devised  to  four  persons 
shall  be  divided  into  four  parts,  "share  and  share  alike," 
constitutes  the  devisees  tenants  in  common.    Ibid. 
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WILL,  Construction  of : 

1.  Where  the  execution  by  will  of  a  power  is  not  exercisod  in 

express  terms,  by  reference  to  the  power  or  the  subject,  a 
construction  must  be  given  by  looking  to  the  whole  in- 
strument and  giving  effect  to  the  intent  therein  manifested. 
Johnston y.  Knight,  122. 

2.  Unless  there  is  something  to  show  a  contrary  intention  on 

the  part  of  a  testatoi:  a  general  residuary  device  will  oper- 
ate as  an  execution  of  a  power  to  dispose  of  property  by 
will.    Ibid. 

3.  Where  the  donee  of  a  power  to  dispose  of  property  by  will 

to  certain  persons,  devises  the  property  to  such  persons  by 
a  residuary  clause  without  referring  to  the  power,  the 
devise  will  be  considered  an  intentional  and  not  an  acci- 
dental exercise  of  the  power.    Ibid. 

4.  The  words  '*to  be  equally  divided"  used  in  a  will,  require 

distribution  of  the  property  per  capita  among  the  persons 
named,  except  when  other  language  of  the  will  or  the 
manifest  intent  requires  otherwise. 

WILL  POWER  OF  GRANTOR  IN  DEED,  326. 

WITNESS : 

1.  An   ordinary  witness,   if  not  an  expert,  after  stating  the 

mental  cotiditien,  character  or  temper  of  a  person,  is  incom- 
petent to  go  further  and  express  his  belief  that,  in  conse- 
quence of  such  character,  temper,  etc.,  such  person  woald 
or  wuuld  not  do  an  act  attributed  to  him,  the  capacity  to 
do  which  is  the  matter  in  issue  before  a  jury;  for  such  an 
expression  of  opinion  would  be  an  invasion  of  the  province 
of  the  jury.     Smit?i  v.  Smith,  326. 

2.  While  a  non-expert  witness  may  be  permitted  to  state  his 

impression,  derived  from  association  and  observasion,  as 
to  the  mental  capacity  of  a  person,  when  such  capacity  is 
in  issue,  he  will  not  be  allowed  to  gauge  the  will  power  of 
such  person  and  express  the  belief  that  no  power  on  earth 
could  influence  it,  such  an  opinion  being  one  that  the  law 
does  not  consider  inexperienced  and  untrained  men  com- 
petent to  form  from  association  and  observation.   Ibid. 

8.  Section  590  of  The  Code  does  not  incapacitate  a  party  or  per- 
son interested  in  the  event  of  an  action  from  testifying  in 
a  suit  in  which  the  personal  representative  of  a  decedent 
is  plaintiff,   concerning  a  transaction  between  such  wit- 
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nesB,  on  the  one  side,  and  decedent  and  others  on  the  other, 
when  the  associates  of  such  decedent  in  the  transaction 
are  living  and  are  co-plaintiffs  with  the  decedent^s  per- 
sonal representative.    Johnson  v.  Tovmsend^  338 

4.  A  party  is  not  precluded  from  the  privilege  of  contradicting 

his  own  witness  by  testimony  inconsistent  with  that  of 
the  latter,  but  cannot  impeach  him  by  attacking  his  credi- 
bility.    Kendrick  v.  Bellinger^  491. 

5.  The  fact  that  a  witness  testified  that  a  deed  was  delivered 

at  a  time  subsequent  to  its  date  did  not  preclude  the  party 
offering  such  witness  from  relying  on  the  presumption  to 
the  contrary.    Ibid. 

6.  Whether  a  witness  offered  as  an  expert  has  the  necessary 

qualifications  is  a  matter  largely  within  the  discretion  of 
the  court  and  where  there  is  any  evidence  of  it,  the  find- 
ing like  that  of  the  jury  is  not  reviewable  in  this  Court. 
Blue  V.  Railroad^  644. 

7.  The  refusal  to  permit  a  witness  who  has  testified  that' he  is 

a  professor  of  civil  engineering,  and  has  made  the  law  of 
moving  bodies  a  study,  and  can  tell  how  far  a  train  will 
move  by  its  momentum,  to  testify  as  an  expert  as  to  $he 
distance  such  train  would  travel,  in  order  to  contradict 
the  testimony  of  other  witnesses  testifying  from  practical 
experience,  will  not  be  disturbed  on  appeal.   I  did. 

8.  Where,  in  the  trial  of  four  persons  indicted  for  an  affray, 

three  of  them  testified  and  the  fourth,  their  antagonist, 
was  called  in  his  own  behalf,  the  other  defendants  had  the 
same  right  to  impeach  him  on  cross-examination  as  though 
he  had  been  a  witness  instead  of  a  co-defendant.  State  v. 
Ooff,  755. 

WITNESS,  Interested : 

Where,  on  a  trial  of  an  indictment,  the  defendants  testified  in 
their  own  behalf,  it  was  error  in  the  trial  judge  to  instruct 
the  jury  that  they  had  "the  right  to  scrutinize  closely  the 
testimony  of  the  defendant  and  receive  it  with  grains  of 
allowance  on  account  of  ther  interest,  in  the  event  of  the 
action"  without  adding  that,  if  they  believed  the  wit- 
nesses to  be  credible,  then  they  should  give  to  their  testi- 
mony the  same  weight  as  other  evidence  of  other  wit- 
nesses.    State  V.  Holloway,  730. 
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